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MEMORANDA. 

Lord  Cottenham  having,  in  the  month  of  September  1841, 
resigned  the  Great  Seal,  the  same  was  delivered,  for  the  third 
time,  to  Lord  Lyndhurst. 

On  the  29th  and  30th  of  October  1841,  respectively,  James 
h*  Knight  Bruce,  Q.  C.  Esq.  and  James  Wigram,  Q.  C.  Esq. 
were  appointed  Vice  Chancellors,  in  pursuance  of  the  Act 
5  Vict.  c.  5.  They  afterwards  received  the  honour  of  knight- 
hood, and  were  made  members  of  Her  Majesty's  Privy 
Council. 

In  June  1841,  Sir  John  Campbell  resigned  the  office  of 
Attorney-general,  and  was  appointed  Lord  Chancellor  of  Ire- 
land,  in  place  of  Lord  Plunket,  resigned.  He  was  at  the  same 
time  created  a  Peer  of  the  United  Kingdom,  by  the  title  of 
Lord  Campbell.  On  his  Lordship's  resignation,  in  September 
1841,  the  Right  hon.  Sir  Edward  B.  Sugden  was  appointed, 
for  the  second  time.  Lord  Chancellor  of  Ireland. 

Sir  T.  Wilde,  who  held  the  office  of  Solicitor-general,  was 
appointed,  in  June  1841,  to  that  of  Attorney-general,  on  the 
elevation  of  Sir  J.  Campbell  to  the  Peerage, 

In  September  1841,  Sir  Frederick  Pollock  was,  for  the 
second  time,  appointed  Attorney-general,  on  the  resignation 
of  Sir  T.  Wilde-,  and  Sir  William  W.  Follett  was  a  second 
time  appointed  SoHcitor-general ;  and  Sir  fV.  Rae  was  like- 
wise re-appointed  Lord  Advocate  of  Scotland,  in  place  of 
Mr.  Rutherfurd,  resigned. 
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HEARD  AND    DECIDED 


IN  THE  HOUSE  OF  LORDS 


Personal 
Estale. 

Adminutron 

tion. 
Jurisdiction, 


Dame  Anne  Campbell  Baird  Preston,  Appellant,  i840: 

Feb.  3, 4. 

The    Right    Hon.    Robert   Viscount "i  March  29. 

Melville  and  others,  Trustees  ap- 
pointed  by   the  Court    of   Session  \  ^  ,    . 
in  Scotland  for  executing  the  Set-  (    ^P      ^  ^' 
tlements    of  Sir  Robert  Preston, 
Baronet,  deceased 

The  persons  named  as  trustees  and  executors  in  the  will  of  a  1st  Appeal, 
domiciled  Scotchman  having  declined  to  act,  his  next  of  kin  ob- 
tained letters  of  administration  of  his  personal  estate  in  England 
from  the  proper  Ecclesiastical  Court  there,  and  afterwards  con- 
sented to  the  appointment,  by  the  Court  of  Session  in  Scotland, 
of  other  persons  as  trustees  and  executors  in  place  of  those 
named  in  the  will,  with  all  the  powers  that  had  been  thereby 
given  to  them.  These  trustees  so  appointed  raised  an  action  in 
the  Court  of  Session  against  the  administratrix,  calling  on  her  to 
transfer  to  them  the  personal  estate  possessed  by  her  under  the 
administration,  and  offering  her  a  full  release  from  liability. — 

Held  by  the  Lords  (reversing  the  decree  of  the  Court  of  Session), 
that  the  personal  estate  in  England  must  be  administered  there 
by  the  administratrix,  by  virtue  of  the  letters  of  administration. 

The  law  of  the  domicile  of  a  deceased  person  governs  the  succes- 
sion to  his  personal  estate,  wherever  situated ;  but  the  estate  itself 
must  be  administered  in  the  country  in  which  possession  is  taken 
of  it  under  lawful  authority. 

The  Courts  in  Scotland  have  no  power  to  appoint  persons  to  ad- 
minister personal  property  in  England,  that  power  being  exclu- 
sively vested  in  the  English  Ecclesiastical  Courts ;  and  of  that 
the  Scotch  Courts  are  bound  to  take  notice. 

Sir  ROBERT  PRESTON,  Baronet,  a  domiciled 
Scotchman,  died  at  his  place  of  residence  in  Scot- 
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landj  in  May  1834,  leaving  a  trust  disposition,  deed 
of  settlement  and  will,  by  which  he  granted,  dis- 
poned and  made  over  to  and  in  favour  of  Sir  Coutts 
Trotter,  Baronet,  Edward  Marjoribanksy  Esq.,  and 
Sir  Edmund  Antrohtis,  Baronet,  bankers  in  London, 
and  to  the  survivors  and  survivor  of  them  and 
their  assigns,  and  the  assigns  of  the  survivor,  in 
trust  for  the  uses,  ends  and  purposes  therein  par- 
ticularly declared,  all  his  lands,  heritages,  tiends, 
fishings,  tenements,  and  other  heritable  or  real 
estate  of  whatever  description  ;  and  all  property  and 
estate  whatsoever  or  of  whatever  denomination,  then 
belonging,  or  that  might  belong  to  him  at  the  time 
of  his  death,  wherever  situated,  in  Scotland,  England, 
or  elsewhere ;  and  also  all  debts  and  sums  of  money 
due  or  belonging  to  him  at  his  death,  heritable  or 
moveable,  real  or  personal,  wherever  and  in  what- 
ever way  secured ;  and  also  all  personal  estate  and 
effects  of  whatever  nature,  quality  or  denomination, 
with  the  title  deeds  of  the  heritable  subjects  and  the 
vouchers  of  the  debts :  surrogating  and  by  the  trust 
disposition,  &c.  substituting  the  said  trustees  in  his  full 
right  and  place  of  the  premises,  with  power  to  them 
to  do  whatever  he  could  have  done  before  granting 
thereof,  and  binding  himself  and  his  heirs  to  make  up 
complete  titles  to  the  lands,  heritages  and  heritable 
debts  thereby  disponed,  if  necessary,  and  to  convey 
the  same  in  all  form  to  the  said  trustees,  for  the  pur- 
poses therein  mentioned :  and  he  appointed  the  said 
Sir  Coutts  Trotter,  E.  Marjorihanks^  and  Sir  E. 
Antrobus,  and  the  survivors  and  survivor  of  them,  to 
be  sole  and  only  executors  or  executor  of  his  said 
will,  and  intromitters  and  intromitter  with  his  estate 
and  effects  falling  under  executry,  thereby  empower- 
ing   them   to    expede   confirmations  and  letters  of 
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administration  in  due  form,  secluding  from  the  said 
office  all  others  his  nearest  of  kin ;  declaring  that  if 
an  inventory  of  the  debts  due,  and  personal  estate 
belonging  to  him,  should  be  made  up  and  signed  by 
him  as  relative  thereto,  the  same  should  supersede 
confirmation  in  Scotland^  or  administration  in  Eng- 
landj  being  thus  to  be  held  as  a  special  conveyanccy 
and  to  be  valid  to  every  intent  and  purpose;  but 
always  under  the  conditions,  and  for  the  ends,  uses, 
trusts  and  purposes  therein  underwritten  • 

The  trust  deed  contained  various  directions  to  the 
trustees  and  executors  relative  to  the  management  and 
disposition  of  Sir  Robert'%  large  heritable  estates,  and 
personal  property.  The  former  were  situated  in  iScof- 
land;  the  personal  property,  which  also  was  of  large 
amount,  was  partly  vested  in  Scotland^  and  partly  in 
England  in  Government  securities  and  Bank  of  Eng* 
2am/ stock.  The  immediate  objects  of  the  trust  were 
bis  three  nieces  :  viz^  the  Appellant;  her  sister,  Miss 
Catherine  Preston  ;  and  Dame  Anne  Hay,  wife  of  Sir 
John  Hay  J  Baronet :  to  whom  the  trustees  were  to  pay 
annually,  in  equal  shares,  the  surplus  yearly  rents  and 
proceeds  of  the  whole  property  (after  payment  of 
debts  and  certain  legacies  and  annuities),  with  benefit 
of  survivorship  between  them;  and  Sir  John  Hay 
was  to  be  entitled  to  the  interest  of  his  wife,  in  the 
event  of  his  surviving  her. 

All  the  persons  named  in  the  deed  as  trustees  and 
executors  having  declined  to  accept  the  trust,  letters 
of  administration  with  the  deed  and  will  annexed 
were,  on  the  18th  of  July  1834,  granted  by  the  Pre- 
rogative Court  of  Canterbury^  as  to  the  personal  pro- 
perty in  England^  to  the  Appellant,  as  one  of  the  next 
of  kin  of  the  testator,  the  other  two  nieces  and  next 
of  kin,  and  Sir  John  Hay,  consenting,  and  becoming 
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1840.  sureties  for  her.  Confirmation  was  also  expede  in 
Preston  ^^^  proper  Commissary  Court  in  Scotland^  on  the  21st 
y  ^^  .  of  November  following,  in  favour  of  the  Appellant,  as 
Melville,  to  the  personal  estate  and  effects  there  situated  ;  and 
ibt  Appeal,  about  the  Same  time  she  completed  feudal  titles,  as 
heiress  of  entail,  to  certain  portions  of  the  heritable 
estates,  (Sir  Robert  Preston  having  made  entails  of 
these  portions  after  executing  the  trust  deed,  by  virtue 
of  powers  therein  reserved).  The  letters  of  admi- 
nistration and  confirmation  were  obtained  for  the 
purpose  of  interim  administration,  without  any  inten- 
tion of  superseding  the  trust  disposition  and  will. 
Accordingly  proceedings  were  soon  afterwards  taken 
for  the  appointment,  by  the  Court  of  Session  in  Scat- 
landy  of  new  trustees  in  the  place  of  the  testator's 
nominees  ;  and — after  some  correspondence  between 
the  agents  of  the  three  ladies^  and  of  Mr.  Dashweod 
Bruce,  the  Honourable  James  Bruce,  and  Lord  Mea- 
dowbank,  who  were  also  interested  in  the  testator's 
succession,  under  the  trust  disposition^  and  who,  as 
well  as  Lady  Hay  and  her  husband,  severally  peti- 
tioned the  Court  for  the  appointment  of  proper  persons 
to  be  trustees, — the  three  Respondents  were,  with  the 
consent  of  all  the  parties,  judicially  appointed,  on 
the  19th  of  May  1836,  to  be  "trustees  for  executing 
and  carrying  into  effect  the  powers  and  provisions  in 
the  said  trust  disposition,  deed  of  settlement,  and  will, 
in  the  place  of  the  trustees  named  therein,  who  had 
declined  to  act,  with  all  the  powers  and  faculties 
conferred  on  the  said  original  trustees  by  the  said 
trust  deed."  To  the  Respondents,  so  appointed,  the 
Appellant,  by  deed  dated  the  16th  of  November  1836, 
assigned  all  the  personal  estate  and  effects  which 
belonged  to  Sir  Robert  Preston,  in  Scotland,  and  to 
which  she  had,  as  aforesaid,  expede  confirmation  in 
the  Consistorial  Court  there. 
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Differences  subsequently  arose  between   the   Ap-        '8^- 
pellant  and  Respondents  respecting  the  title  to  the      prbston 
entailed  estates  in  Scotland,  to  which  the  Appellant     ..    ^' 

'  **^  Viscount 

had  completed  titles  as  heiress  of  entail.  The  result  Melville. 
was,  that  she  not  only  intimated  to  the  Respondents  i^t  appeal. 
her  intention  to  resist  their  completing  their  feudal 
titles  to  those  estates,  but  also  refused  to  transfer  to 
them  the  personal  property  vested  in  the  English 
funds  and  securities,  until  she  should  obtain  a  judi- 
cial discharge  from  her  administration  by  means  of 
a  suit  in  the  Court  of  Chancery.  She  had  then 
entered  upon  the  administration  of  that  part  of  the 
testator's  estate,  and  paid  thereout  several  legacies 
bequeathed  by  him. 

The  Respondents  filed  a  bill  against  the  Appellant 
in  the  Court  of  Exchequer  in  England^  in  January 
1836,  ibr  the  purpose  of  getting  her  accounts  as  admi- 
nistratrix passed,  and  of  getting  her  discharged  from 
her  intromissions  with  the  English  personal  estate,  in 
order  that  the  residue  of  that  estate  might  be  trans- 
ferred to  them  ;  whereupon  the  Appellant  filed  a  bill 
against  the  Respondents  and  others  in  the  Court  of 
Chancery  in  England^  praying  that  the  English  prc- 
perty  might  be  administered  under  the  direction  of 
that  Court,  and  might,  for  that  purpose,  be  transferred 
to  the  Accountant-general. 

In  March  1836,  after  the  filing  of  the  latter  bill,  the 
Respondents  brought  two  actions  in  the  Court  of  Session 
iu  Scotland,  against  the  Appellant.  I'he  summons  in 
the  first  of  them,  out  of  which  this  appeal  arose  (a),  after 
narrating  the  trust  deed,  and  the  proceedings  that  were 
taken  by  the  parties,  to  the  effect  before  stated,  con- 
cluded for  a  declarator  "  that  all  property  and  estate 

(a)  The  object  of  the  second  action,  and  the  appeal  the  rein ,  are 
hereafter  stated.     Vide  infra^  p.  16. 

B  3 


CASES  IN  THE  HOUSE  OF  LORDS. 


1840.       whatsoever,  which  belonged  to  the  deceased  Sir  Robert 
^r^    '      Preston  at  the  time  of  his  death,  wherever  situated, 

Pbeston 

V.         in  England^  Scotland^  or  elsewhere ;  and  also  all  debts 

UtlyiLLE.  ^^^  sums  of  money  due  or  belonging  to  him  at  the 

*: —       time  of  his  death,  heritable  or  moveable,  real  or  per- 

1st  Appeal 

sonal,  wherever  and  in  whatever  way  secured;  as 
also  all  personal  estate  and  effects  of  whatever  nature, 
quality  or  denomination,  with  the  whole  writs  and  title 
deeds  of  the  said  heritable  subjects,  and  the  vouchers 
and  instructions  of  the  said  debts,  and  in  particular 
the  whole  funds  and  effects  of  the  said  deceased  held 
by  Dame  Anne  Campbell  Baird  Preston  under  the 
foresaid  letters  of  administration  granted  to  her  by 
the  Prerogative  Court  of  the  Archbishop  of  Canter-^ 
bury ;  now  pertain  and  belong,  and  be  vested  in  and 
transferred  to  the  pursuers,  as  trustees  nominated  for 
executing  the  settlements  of  the  said  deceased  Sir 
Robert  Preston,  in  place  of  Sir  Coutts  Trotter,  E. 
Marjoribanksy  and  Sir  E.  Antrobus,  but  in  trust  always 
for  the  uses,  ends  and  purposes  specified  in  the  fore- 
said trust  disposition,  deed  of  settlement,  and  will ; 
and  that  the  whole  rights,  powers,  &c.  thereby  vested 
in  and  bestowed  upon  the  persons  therein  named, 
are  now  vested  in  and  bestowed  upon  the  pursuers, 
as  trustees  so  nominated ;  and  in  particular,  that  their 
receipts  or  discharges  are  good  and  effectual  to  all 
concerned,  transacting  with  the  pursuers  as  trustees  ; 
so  that  the  receipts  and  discharges  to  be  gran  ed  by 
them  to  the  defender,  on  her  paying  and  transferring 
the  aforesaid  funds  and  effects,  will  be  a  valid  and  suf- 
ficient discharge  and  exoneration  to  her  of  her  whole 
intromissions  with  the  same :  And  it  being  so  found 
and  declared,  the  said  Dame  Anne  Campbell  Baird 
Preston  ought  and  should  be  decerned  and  ordained 
forthwith  to  pay,  transfer  and  make  over  to  the  pursu- 
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ers,  88  trustees  aforesaid,  the  funded  and  other  property 
before  mentioned  (viz.,  32,0002.  three  per  cent,  consols; 
69,869/.  three-and-a-half  per  cents;  28,350/.  three 
per  cents;  11,620/.  stock  of  the  Bank  of  Englandj 
&c.),  and  all  other  property  which  the  said  defender 
holds  as  administratrix  of  Sir  Robert  Preston^  will." 

The  Appellant,  on  receiving  notice  of  this  action, 
amended  her  bill  in  Chancery  by  adding  a  statement 
thereof,  and  praying  an  injunction  to  restrain  the 
pursuers  from  proceeding  therewith.  The  Respond- 
ents at  the  same  time  dropped  their  bill  in  the  Exche- 
quer, and  filed  one  with  the  same  object  in  the  Court 
of  Chancery.  No  proceedings  were  taken  in  any  of 
these  equity  suits. 

The  Appellant  put  in  a  defence  to  the  action  in  the 
Court  of  Session,  denying  that  Court's  jurisdiction 
to  control  her  intromissions  with  the  funds  situated 
in  England^  and  vested  in  her  under  a  title  derived  to 
her  from  a  competent  Court  there;  to  which  alone  she, 
in  the  character  of  administratrix  was  accountable. 
She  also  pleaded  the  suits  pending  in  the  Court  of 
Chancery,  and  insisted  that  they  would  determine 
all  the  questions  between  her  and  the  other  parties  to 
those  suits ;  that  the  Court  of  Session  had  appointed 
the  Respondents  to  be  trustees  of  the  testator's  pro- 
perty situated  in  Scotland j  but  could  not,  and  in 
fact  did  not,  constitute  them  executors  or  adipi- 
nistrators  of  the  property  in  England^  which  had 
been  put  in  the  course  of  due  administration,  by 
the  proper  ecclesiastical  authority  there,  before  the 
appointment  of  the  Respondents  by  the  Court  of 
Session. 

After  the  usual  course  of  proceedings  by  conde- 
scendence and  answers,  and  revised  cases,  the  Lords 
of  the  First  Division  of  the  Court  of  Session,  by  an 
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interlocutor  pronounced  on  the  10th  of  February 
1838,  found  and  declared  in  the  terms  of  the  first  con- 
clusion of  the  libel (6),  and  decerned ;  and  to  that  ex- 
B.  tent  allowed  an  interim  extract  to  go  out,  superseding 
the  consideration  of  the  other  conclusions  of  the  libel, 
and  of  the  question  of  costs  (c). 

That  interlocutor  is  the  subject  of  this  appeal. 

Mr.  Pemherton  and  Sir  William  Follett  (Mr.  J. 
Stuart  was  with  them),  for  the  Appellants: — ^The 
judgment  of  the  Court  of  Session  is  in  any  view  of  it 
erroneous;  because,  finding  and  declaring  in  the 
terms  of  the  first  conclusion  of  the  summons,  it  in 
effect,  therefore,  finds  and  declares  that  "  the  whole 
rights,  powers,  faculties  and  privileges  vested  in  and 
bestowed  upon  the  original  trustees,  are  now  vested 
in  and  bestowed  upon  the  Respondents."  Now  that 
is  impossible,  inasmuch  as  the  Respondents  were 
obliged  by  the  terms  of  their  appointment  to  find 
judicial  caution,  and  were  laid  under  judicial  re- 
sponsibilities which  did  not  attach  to  the  original 
trustees. 

(6)   Vide  supra,  pp.  5,  6  &  7. 

(c)  16  Shaw  &  Dunlop,  472.  The  only  reasons  given  by  the 
Court  for  the  interlocutor  were  the  following  observations  by  Lord 
allies^  set  out  in  the  Appellant's  printed  case  : — 

**  I  think,  with  regard  to  the  succession  in  England^  th^i  payment 
of  it  to  those  trustees  should  have  been  ordered ;  for  the  trust  gives 
just  as  g^eat  powers  of  disposing  of  the  personal  properties  of  the 
trustee  as  of  his  heritable  estates :  and  it  makes  no  difference  whether 
that  personal  property  be  situated  in  France  or  in  Turkey,  for  it  is 
just  as  if  it  were  in  Scotland.  I  have  no  wish  to  interfere  with  the 
Court  of  Chancery,  though  I  am  quite  certain  that  they  would  have 
ordered  payment  in  similar  circumstances.  Perhaps  our  best  plan 
would  be  to  adopt  some  course  which  may  secure  all  the  rights  of 
parties,  without  interfering  with  that  Court,  and  superseding  until 
we  see  what  arrangement  can  be  made  with  it.  I  think  a  decemi- 
ture  in  terms  of  the  declaratory  comlusion  will  be  enough  at  present, 
superseding  a  further  personal  dccerniture  till  another  period." 
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The   question  raised  by  this  action  of  declarator 
and  payment,  is  substantially  a  question  as  to  the  title 
to  administer  the  personal  property  of  the  testator 
in  Englandj  and  belongs  to  the  exclusive  jurisdiction 
of  the  Courts  in  England.     This  property  is  now  le- 
gally vested  in  the  Appellant,  as  administratrix  with 
the  will  annexed,  by  a  decree  of  the  proper  Ecclesi- 
astical Court  in  England.    The  validity  of  that  decree, 
or  of  the  Appellant's  title  under  it,  cannot  be  appealed 
from  and  tried  in  the  Scotch  Courts ;  nor  can  her 
duties  and  liabilities,  in  her  character  of  administra- 
trix, be  determined  or  released  by  any  decree  of  a 
Scotch  Court.     She  is  responsible  only  to  the  Eccle- 
siastical Court  in  England^  to  which  she  gave  sure- 
ties for  her  intromissions  with  this  property. 

This  action  at  the  instance  of  the  Respondents,  in 
the  Court  of  Session,  was  renlered  wholly  unneces- 
sary, if  not  incompetent,  by  the  dependence  of  the 
suits  in  the  Courts  of  Chancery,  by  which  the  Appel- 
lant would  be  compelled  to  account  for  her  adminis- 
tration of  the  English  personal  property,  and  all 
questions  touching  the  rights  of  parties  interested  in 
this  part  of  the  testator's  estate  would  be  determined  ; 
Egerton  v.  Forbes  (ei),  Craigie  v.  Gairdner  (c), 
Royal  Bank  of  Scotland  v.  Cuthbert  {/),  Selhrig  v. 
Davies  (g)^  Kennedy  v.  Earl  of  Cassilis  (A). 

Mr.  Knight  Bruce  and  Mr.  Graham  Bell,  for  the 
Respondents : — It  is  not  competent  for  the  Appellant 
to  object  to  the  title  of  the  Respondents  to  the  office, 
to  which  they  were  appointed  by  a  decree  of  Court. 
There  is  no  reduction,  or  attempt  at  reduction,  of  that 
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id)  Nov.  27,  181-2.  F.  C. 
(c)  July  12,  1817,  F.C. 
(/)  1  Rose,  462. 


((/)  2  Dow,  231 ;  2  Rose,  291. 
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decree.  Tlie  Appellant  herself  was  a  party  consent- 
ing to  the  appointment ;  she  not  only  consented  to  it, 
but  confirmed  her  consent  and  approbation  by  assign- 
ing to  the  Respondents  the  testator's  personal  estate 
in  Scotland.  She  now  refuses  to  transfer  the  English 
funds,  the  subject  of  this  action.  What  difference  is 
there  between  the  Scotch  and  the  English  personal 
estates  ?  The  testator  being  a  domiciled  Scotchman, 
his  whole  moveable  estate,  wherever  situated,  must 
be  brought  to  Scotland,  and  administered  according 
to  Scotch  law  under  the  trusts  of  the  deed  of  settle- 
ment; jEiT  parte  Geddes  (i),  Pottinger  v.  Wight- 
man  (A),  Anstruther  v.  Chalmer  (/),  Anstruther  v. 
Adair  (m),  Warrender  v.  IVarrender  (w),  Yates  v. 
Thomson  (o). 


1841: 
March  S9. 


> 


The  Lord  Chancellor-. — By  the  interlocutor  ap- 
pealed from  in  this  case,  the  Court  of  Session  found 
and  declared  in  terms  of  the  first  conclusion  of  the 
libel.  Some  question  was  made  as  to  what  came 
within  the  description  of  the  first  conclusion  of  the 
libel,  but  it  is  clear  that  it  embraces  so  much  as 
prayed  "  that  it  might  be  found  and  declared  that  all 
property  and  estate  whatsoever,  which  belonged  to 
Sir  Robert  Preston,  in  Scotland,  England,  or  else- 
where ;  all  debts,  sums  of  money  due  and  belonging 
to  him  at  his  death ;  and  all  personal  estate  and  efifects 
of  whatsoever  nature,  and  in  particular  the  whole 
funds  and  effects  held  by  the  Appellant  under  the 
letters  of  administration ;  pertain  and  belong  to,  and 
are  vested  in  the  pursuers,  in  trust  for  the  purposes  of 
Sir  Robert  Preston's  settlement ;  and  that  his  whole 


i 


i)  1  Glyn&  J.  414. 
k)  3  Meriv.  67. 
(J)  2  Sim.  1. 


(m)  2  Myl.  &  K.  513. 
(n)  2  Clark  &  Fin.  488. 
(o)  3  Clark  &  Fin.  544. 
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rights,  powers,  faculties,  privileges  and  immunities 
vested  in  and  bestowed  by  his  trust  disposition  and 
settlement  upon  the  trustees  therein  named,  are 
vested  in  and  bestowed  upon  the  pursuers." 

The  Appellant  is  the  administratrix  of  Sir  Robert 
Preston^  in  England^  by  virtue  of  letters  of  adminis- 
tration from  the  Prerogative  Court  of  Canterbury. 
The  pursuers  have  been  appointed  trustees  by  the 
Court  of  Session,  in  the  place  of  certain  persons  who 
were  named  as  trustees  and  executors  by  Sir  Robert 
Preston^  but  who  declined  to  act.  This  appointment 
took  place  with  the  consent  of  the  Appellant.  The 
act  of  appointment  is  dated  the  19th  of  May  1835, 
and  is  expressed  to  be  by  such  consent ;  and  it  nomi- 
nates and  appoints  the  pursuers  to  be  trustees  for 
executing  the  different  powers  and  carrying  into 
effect  the  provisions  contained  in  the  trust  disposition, 
deed  of  settlement,  and  will  of  Sir  Robert  Preston^ 
and  that  in  the  room  and  place  of  the  trustees  named 
by  him,  who  had  declined  to  accept,  and  with  all  the 
powers  and  faculties  conferred  upon  the  said  original 
trustees  by  the  said  trust  deed. 

In  January  1836,  the  Respondents  filed  a  bill  in 
the  Court  of  Exchequer  in  England^  praying  that  the 
whole  of  the  personal  estate  in  the  hands  of  the 
administratrix  might  be  paid  to  them,  they  under- 
taking to  pay  the  debts ;  or  if  the  Court  should  be  of 
opinion  that  such  personal  estate  ought  to  be  admi- 
nistered in  this  country,  then  that  such  estate  might 
be  administered  accordingly,  and  the  residue  paid  to 
the  plaintiffs  upon  the  trusts  of  the  settlement.  In 
February  1836,  the  Appellant,  the  administratrix, 
filed  a  bill  in  the  Court  of  Chancery  in  England^ 
praying  the  usual  decree  for  accounts  and  the  admi- 
nistration of  the  personal  estate,  and  that  the  residue 
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might  be  secured  for  the  benefit  of  the  parties  in- 
terestedy  and  that  the  Respondents,  the  trustees,  might 
be  restrained  from  proceeding  in  Scotland  to  compel 
the  Appellant,  the  administratrix,  to  pay  over  the 
personal  estate  to  them.  In  March  1836,  the  Re- 
spondents, the  trustees,  abandoned  their  suit  in  the 
Court  of  Exchequer,  and  filed  a  bill  in  the  Court  of 
Chancery  for  the  same  purposes. 

The  effect  of  the  interlocutor  appealed  from  is  to 
declare  that  all  the  funds  and  personal  estate  in  the 
hands  of  the  Appellant  or  administratrix  belong  and 
ought  to  be  transferred  to  the  pursuers  as  trustees ; 
that  is  to  say,  that  the  personal  estate  in  this  country 
at  the  time  of  the  death  of  Sir  Robert  Preston^  and 
now  in  the  hands  of  his  administratrix  under  letters 
of  administration  from  the  Prerogative  Court,  ought 
not  to  be  administered  in  this  country,  but  ought  to 
be  paid  and  transferred  to  the  trustees  in  Scotland^ 
appointed  by  the  Court  of  Session,  and  who  are  not 
the  personal  representatives  of  the  deceased.  By  the 
law  ofJSnglandy  the  person  to  whom  administration 
is  granted  by  the  Ecclesiastical  Court  is  by  statute 
bound  to  administer  the  estate,  and  to  pay  the  debts 
of  the  deceased.  The  letters  of  administration,  under 
which  be  acts,  direct  him  so  to  do,  and  he  takes  an 
oath  that  he  will  well  and  truly  administer  all  and 
every  the  goods  of  the  deceased,  and  pay  his  debts 
so  far  as  the  goods  will  extend,  and  exhibit  a  full  and 
true  account  of  his  administration.  That  such  are 
the  duties  of  an  executor  or  administrator  acting 
under  a  probate  or  letters  of  administration  in  this 
.country,  is  certain,  although  the  testator  or  intestate 
may  have  been  domiciled  elsewhere.  The  domicile 
regulates  the  right  of  succession,  but  the  administra- 
tion must  be  in  the  country  in  which  possession  is 
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taken  and  held,  under  lawful  authority,  of  the  pro- 
perty of  the  deceased.  The  interlocutor  appealed 
from  assumes  that  this  is  not  so,  and  that  all  the  pro- 
perty in  the  hands  of  the  administratrix,  though  un- 
administered,  ought  to  be  transferred  to  the  trustees, 
leaving  the  creditors  of  the  deceased  in  this  country, 
if  any  such  there  be,  and  others  having  claims  upon 
his  property,  to  follow  it  to  Scotland.  It  is  true,  that 
so  long  as  the  Appellant  remains  in  England^  this 
declaration  will  be  inoperative ;  but  as  the  interlocutor 
stands,  if  she  should  happen  to  come  within  the  juris- 
diction  of  the  Court  of  Session,  she  would  be  liable, 
upon  the  footing  of  such  declaration,  to  transfer  the 
property  to  the  trustees,  and  by  so  doing  to  act  in 
violation  of  the  oath  she  has  taken,  and  in  dereliction 
of  the  duties  of  the  office  with  which  she  has  been 
invested  in  this  country.  It  is  not  possible  that  this 
could  have  been  intended.  The  pursuers,  as  trustees 
appointed  by  the  Court  of  Session  (assuming  that  to 
have  been  properly  done),  have  no  right  to  administer 
the  estate  in  England  as  against  the  administratrix 
appointed  for  that  purpose  by  the  proper  Ecclesiastical 
Court ;  and  of  this  the  Courts  in  Scotland  are  bound 
to  take  notice.  The  confusion  seems  to  have  arisen 
from  Sir  Robert  Preston  having  appointed  the  same 
persons  tnistees  and  executors ;  and  if  they  had  proved 
the  will  in  England^  and  taken  upon  themselves  the 
execution  of  the  trusts,  the  duties  of  administering 
the  property,  and  of  carrying  into  effect  the  trusts 
declared,  would  have  been  united  in  the  same  persons. 
It  may  be  assumed  for  the  present  purpose,  that  upon 
their  refusal  the  Court  of  Session  properly  appointed 
the  pursuers  as  trustees  in  their  place;  but  that  Court 
had  not  any  jurisdiction  to  appoint  persons  to  exer- 
cise the  duty  of  recovering  or  administering  the  pro- 
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perty  which  happeneil  to  be  in  England;  that  power, 
by  the  law  of  England^  is  vested  exclusively  in  the 
Ecclesiastical  Courts  in  this  country,  and  can  only  be 
exercised  by  executors  or  administrators  acting  under 
their  authority ;  and  in  that  situation  the  Appellant 
now  is.  Sir  Robert  Preston  might  have  appointed 
whom  he  pleased  to  administer  his  property  in  Eng- 
landy  by  naming  them  as  executors,  but  he  had  no 
power  to  authorise  or  enable  any  persons  to  act  in 
such  administration  otherwise  than  under  the  autho- 
rity of  the  Ecclesiastical  Courts  of  England.  The 
pursuers,  the  tnistees,  have  no  such  authority,  nor  has 
the  Court  of  Session  any  jurisdiction  or  power  to 
confer  it.  The  administration  of  the  personal  estate 
in  England  rests  therefore,  and  must  remain,  with  the 
Appellant. 

If,  after  such  administration  shall  have  been  com- 
pleted, any  surplus  should  remain,  and  it  shall  appear 
that  there  are  trusts  to  be  performed  in  Scotlandy  to 
which  it  was  devoted  by  Sir  Robert  Preston^  it  will 
be  for  the  Court  of  Chancery  to  consider  whether  such 
surplus  ought  or  ought  not  to  be  paid  to  the  pursuers, 
for  the  purpose  of  being  applied  in  the  performance 
of  such  trusts ;  and  in  considering  that  question  every 
attention  ought  to  be  paid  to  the  authority  under 
which  the  pursuers  have  been  appointed  trustees,  and 
the  consent  which  led  to  such  appointment.  It  is 
premature  to  decide  that  point,  it  being  at  present 
unascertained  whether  there  will  be  any  surplus  of 
the  personal  estate  in  this  country,  or  what  will  be 
the  amount  of  it,  and  no  declaration  of  right  by  the 
Court  of  Session  would  be  binding  upon  the  Court 
of  Chancery,  under  whose  jurisdiction  the  property 
in  England  is  placed  by  the  suits  which  have  been 
instituted. 
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But  although  the  transfer  of  the  surplus  of  the  pro- 
perty in  England,  if  any,  must  depend  upon  the 
judgment  of  the  Court  of  Chancery,  it  may  be  very 
competent  for  the  Court  of  Session,  at  the  proper 
time,  to  declare  the  rights  and  duties  of  the  trustees 
appointed  under  its  authority.  But  if  such  trustees 
have  not  any  right  or  title  to  the  funds  in  England 
until  the  administration  shall  have  been  completed  in 
England,  and  the  surplus  ascertained,  it  does  not 
appear  that  any  benefit  can  arise  from  any  declara- 
tion of  such  rights  and  duties,  before  it  has  been  ascer- 
tained that  there  will  be  any  surplus  to  which  sucli 
rights  and  duties  will  attach.  This,  however,  may  be 
left  to  the  discretion  of  the  Court  of  Session. 

The  interlocutor  proceeding  upon  the  ground  that 
the  trustees  are  entitled  to  have  transferred  to  them 
the  property  in  England  before  the  administration 
has  been  completed,  must,  I  think,  be  reversed ;  but 
as  the  pursuers  may  be  entitled  to  some  declaration  of 
right,  and  to  some  decree  of  the  Court  of  Session,  so 
far  as  the  Court  of  Session  has  jurisdiction  over  the 
property,  I  think  the  better  and  safer  course  will  be 
"  to  declare  that  the  property  of  Sir  Robert  Preston 
in  England  ought  to  be  administered  by  the  Appellant 
by  virtue  of  the  letters  of  administration  granted  by 
the  Prerogative  Court  of  Canterbury ;  and  with  this 
declaration  to  reverse  the  interlocutor  appealed  from, 
and  remit  it  to  the  Court  of  Session,  to  consider  and 
adjudicate  upon  the  first  conclusion  of  the  libel,  either 
separately  or  together  with  the  other  conclusions  of 
the  libel,  as  such  Court  shall  think  fit,  in  conformity 
with  the  above  declaration." 
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Ordered  and  declared  accordingly. 
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The  Right  Hon.  Robert  Viscount' 
Melville  and  Others,  Trustees  ap- 
pointed by  the  Court  of  Session 
in  Scotland  for  executing  the  Set- 
tlements of  Sir  Robert  Preston, 
Baronet,  deceased 


^  Respondents. 


A  Trust  disposition  and  deed  of  settlement  conveyed  generally 
the  truster's  whole  heritage  to  trustees,  containing  no  pre- 
cept of  sasine,  but  surrogating  the  trustees  in  place  of  the 
truster,  and  binding  him  and  his  heirs  to  complete  titles  and 
convey  to  the  trustees ;  he  reserving  to  himself  power  to  execute 
entails  of  parts  of  his  fee-simple  lands,  but  declaring  them  to  be 
suspended  during  the  continuance  of  the  trust,  except  as  to  rights 
of  patronage ;  and  he  executed  such  entails  with  precepts  of 
sasine.  After  his  death,  the  trustees  named  in  the  deed  having 
declined  to  accept  the  trusts,  the  first  heiress  of  entail  made  up 
titles,  and  was  duly  infeft  heiress  of  entail.  Trustees  afterwards 
appointed  by  the  Court,  with  her  consent,  and  with  all  the  powers 
given  to  those  who  declined  to  act,  raised  an  action  of  constitu- 
tion and  declarator  against  the  heiress  of  line,  and  called  the 
heiress  of  entail  as  defender. — 

Held  by  the  Lords  (affirming  the  decree  of  the  Court  of  Session), 
that  it  was  not  competent  for  the  heiress  of  entail  to  oppose  the 
completion  of  feudal  titles,  by  the  trustees,  to  the  whole  of  the 
lands  comprised  in  the  trust  disposition  ;  and  that  they  (provided 
they  were  duly  appointed)  were  entitled  to  a  conveyance  of  the 
whole  lands,  according  to  the  intent  of  the  trust  disposition, 
but  without  prejudice  to  the  rights  of  any  party. 

Qu€Brey  whether  the  Court  of  Session  has  the  power  of  appointing 
trustees,  where  the  trustees  named  by  the  author  of  a  trust-dis- 
position decline  to  act  ? 

The  summons  in  the  second  action  (a)  raised  by  the 
Respondents  (out  of  which  this  second  appeal  between 
Lady  Baird  Preston  and  them  arose)  narrated  more 
fully  the  trusts  declared  by  the  deed  of  settlement 
and  will  of  Sir  Robert  Preston  as  to  his  real  estates. 


(a)   Vide  supra,  pp.  2,  3,  4  &  5. 
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to  the  effect,  1st,  That  his  trustees  should  hold  the 
several  estates  therein  named,  and  all  other  lands  and 
heritages  which  should  belong  to  him  in  fee  simple 
at  his  death  (except  the  estate  of  Culross),  subject  to 
the  entail  thereof  to  be  subsequently  executed  by  him 
in  favour  of  himself  and  the  heirs  of  his  body ;  whom 
failing,  in  favour  of  the  Appellant  and  the  heirs  of 
her  body ;  whom  failing,  Miss  Preston  and  the  heirs 
of  her  body ;  whom  failing,  Lady  Hay  and  the  heirs 
of  her  body;  whom  failing  (the  substitute  heirs  enume- 
rated); all  whom  failing,  his  own  nearest  heirs  what- 
soever or  assignees.  2dly,  That  his  trustees  should 
hold  the  abbey  and  estate  of  Culross,  subject  to  the 
other  entail  thereof  to  be  subsequently  executed  by 
him  in  favour  of  himself  and  the  heirs  of  his  body ; 
whom  failing,  in  favour  of  his  three  nieces  severally 
and  successively  for  their  respective  lives ;  whom  all 
failing,  in  favour  of  the  substitute  heirs  therein  named, 
and  the  heirs  male  of  their  bodies  respectively  and 
successively ;  such  several  entails  to  be  taken  as  part 
of  the  trust  disposition^  and  he  not  only  reserved  to 
himself  power  to  execute  such  several  entails,  but 
directed  his  trustees,  in  the  event  of  his  failing  to  do 
so  effectually,  to  settle  and  entail  the  said  several 
estates  upon  the  persons  or  heirs  of  entail  before  men- 
tioned, declaring  that  any  entails  of  the  said  lands, 
whether  executed  by  himself  or  by  his  trustees,  or 
titles  completed  thereto  in  the  persons  of  any  of 
his  said  heirs,  should  not  interfere  or  come  in  compe- 
tition with  the  ends  and  purposes  declared  in  the 
trust  disposition  concerning  his  fee-simple  lands  and 
heritages,  during  the  survivance  of  his  said  three 
nieces  first  called  to  the  succession  thereof,  but  said 
entails  should,  during  their  lives  and  the  life  of  the 
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1840.       survivor,  continue  suspended  and  in  abeyance,  so  far 
Jr^^    '     as  regarded  the  rents  and  produce  of  the  said  estates ; 

Preston  ,  °  ,         *^ 

V.  which  should  be  received  and  applied  by  his  trustees 
Me^lville.  ^s  ^^^^^  declared.  3dly,  That  his  trustees  should  sell 
the  whole  of  the  heritable  subjects  or  real  estate 
therein  generally  conveyed  to  them,  and  convert  into 
money  the  whole  of  his  personal  estate  wherever 
situated,  at  their  discretion,  excepting  in  so  far  as  this 
general  direction  to  sell  and  dispose  of  the  whole  of 
his  real  and  personal  estate  was  restricted  by  the 
preceding  instructions  to  the  trustees  to  entail,  and 
by  other  subsequent  directions,  &c.  Sthly,  He  di- 
rected his  trustees  to  hold  the  abbey  and  estate  of 
Culross  as  a  residence  common  to  his  said  three 
nieces  and  to  Sir  J.  Hay,  during  their  several  lives, 
thereby  conferring  on  all  of  them  jointly  the  right  to 
live  at  and  manage  that  estate,  but  without  prejudice 
to  feudal  titles  being  completed  under  the  said  entails 
in  the  persons  of  his  said  nieces,  or  other  heirs  of 
entail  in  succession,  as  before  directed.  9thly,  He 
directed  his  trustees  and  executors  to  apply  the  free 
yearly  produce  of  the  residue  of  his  whole  means  and 
estate,  heritable  and  moveable,  including  the  yearly 
rents  and  produce  of  all  the  lands  and  heritages  to 
be  entailed  as  aforesaid  (excepting  Cuiross),  in  the 
manner  therein  prescribed ;  viz.  one-third  to  be  paid 
to  the  Appellant,  one-third  to  Miss  Preston,  the 
remaining  one-thii-d  to  Lady  and  Sir  John  Hay,  with 
benefit  of  survivorship,  &c.  And  in  order  that  effect 
might  be  given  to  this  direction,  he  declared  that  the 
entails  to  be  executed  by  himself  or  the  trustees  as 
aforesaid  in  favour  of  his  nieces,  seriatim,  should  stand 
suspended  during  their  lives ;  and  that,  notwithstand- 
ing the  completion  of  feudal  titles  in  the  persons  of 
his  nieces  in  succession,  the  whole  rents  and  produce 
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sliould  be  receivable  by  his  trustees  for  the  purposes 
aforesaid. 

The  summons  further  narrated  that  Sir  Robert 
Preston  afterwards  executed  two  deeds  of  entail,  one 
of  Culross,  and  the  other  of  others  of  his  real  estates, 
agreeably  to,  and  in  the  terms  of,  his  trust  disposition 
and  deed  of  settlement :  That  after  his  death,  and 
refusal  of  the  persons  nominated  by  him  to  accept  the 
trusts,  and  after  completion  of  the  titles  by  the  Ap- 
pellant as  heiress  of  entail,  proceedings  (mentioned 
in  the  first  appeal)  were  taken  for  the  appointment,  by 
the  Court  of  Session,  of  the  Respondents  as  trustees, 
and  they  were  accordingly  appointed  to  be  trustees 
for  executing  the  different  powers,  and  carrying  into 
effect  the  provisions  contained  in  the  trust  disposition, 
in  place  of  the  trustees  therein  named,  and  with  all 
the  powers  and  faculties  conferred  upon  the  original 
trustees  by  the  said  trust  deed :  That  the  Respond- 
ents so  appointed  as  trustees  had  a  just  right  to  com- 
plete in  their  persons  titles  in  due  form  of  law  to  the 
different  lands  and  other  heritable  estate  conveyed  by 
the  said  trust  disposition,  and  to  obtain  themselves 
infeft  therein  for  the  purpose  of  executing  the  said 
trusts :  That  they,  in  consequence  of  Sir  jR.  Preston 
having  died  without  having  executed  a  special  con- 
veyance of  the  lands  and  other  heritable  estate  speci- 
fied in  the  trust  disposition,  raised  letters  of  general 
charge  against  Lady  Hay  as  heiress  of  line  and  of 
conquest  of  Sir  B.  Preston^  charging  her  to  enter 
herself  heiress ;  and  although  they  often  required  her 
as  such  heiress,  so  charged,  and  her  husband  Sir 
J.  Hay,  for  his  interest,  to  dispone  and  make  over  to 
them  as  trustees  the  said  lands  and  other  heritable 
estate,  she  refused  so  to  do :  That  therefore  it  ought  be 
declared  by  decree  of  the  Lords  of  Session,  '^  that  the 
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whole  rights,  powers,  faculties,  privileges  and  immu- 
nities vested  in  and  bestowed  by  the  before-recited 
trust  disposition,  deed  of  settlement,  and  will,  in  and 
upon  the  persons  therein  named  as  trustees,  are  now 
vested  in  and  bestowed  upon  the  pursuers,  as  trustees 
nominated  and  appointed  by  our  said  Lords,  in  room 
and  place  of  the  said  Sir  Coutts  Trotter^  Edward 
Marjoribanks^  and  Sir  Edmund  Antrobus ;  and  that 
the  pursuers  have  in  consequence  full  power  and  right 
to  make  up  and  complete  regular  and  valid  titles  in 
due  form  of  law  to  the  whole  of  the  lands  and  other 
heritable    estate   disponed  by  the   said   Sir   Robert 
Preston   by  the  deed  before  recited,  and   to  obtain 
themselves  duly  vest  and  seised  therein,  so  as  they 
may  be  enabled  to  carry  into  full  and  proper  effect 
the  various  trusts  and  purposes  declared  of  and  con- 
cerning the  said  lands  and  others,  and  may  maintain 
their  rights  and   titles,  as  trust-disponees  aforesaid, 
independently  of  acts,  consent,  interference  or  con- 
currence of  all  or  any  of  the  parties  interested  in  the 
subjects  of  the  said  trust  deed,  on  a  full  and  complete 
feudal  title  in  the  lands  disponed  in  trust  as  aforesaid ; 
and,  if  necessary,  to  adjudge  in  implement  of  the  said 
trust  disposition,  deed  of  settlement,  and  will:    and 
further,  that  the  said  Dame  Anne  Preston^  other  ways 
ffaj/y  as  representing  the  said  Sir  Robert  Preston^  as 
aforesaid,  and  her  said  husband,  for  his  interest,  ought 
and  should  be  decerned  and  ordained,  by  decree  of 
the  Lords  of  our  Council  and  Session,  to  purchase  and 
procure  her,  the  said  Dame  A  nne  Preston^  otherways 
Hayy  at  the  pursuers'  expense,  served  and  retoured  as 
heiress  of  line  and  of  conquest  to  the  said  deceased 
Sir  Robert  Preston^  under  the  proper  character  or 
characters  required  by  the  investitures  or  writs  and 
titles  of,  and  connected  with  the   lands  .and  other 
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heritable  estate  after  described,  which   pertained  to 
the  said  Sir  Robert  Preston  at  the  time  of  his  death, 
or  by  other  legal  method,  to  obtain  the  full,  heritable 
and  irredeemable  right  thereof  established  in  her  per- 
son; viz.  in  all  and  whole  the  lands   and  estate  of 
Inverkeithing :"   (then  followed  a  full   description  of 
the  lands) :  **  in  which  whole  lands  the  said  Sir  R. 
Preston  died  last  seised  as  of  fee,  and  the  said  Dame 
Anne  Preston,  otherways  Hay^  defender,  may  pur- 
chase and  procure  herself  duly  and  lawfully  served 
and  retoured  and  entered  as  heir  aforesaid  ;  and  also, 
in  all  other  lands,  heritages,  &c.  which  pertained  to 
the  said  Sir  R.  Preston  at  the  time  of  his  death,  and 
that  by  service,  retour  and  infeftment,  or  other  legal 
method,  according  to  the  state  of  the  rights  thereof, 
as  they  stood  in  the  person  of  the  said  Sir  Robert 
Preston  at  the  time  of  his  death  ;  and  immediately  on 
completing  thereof,  to  dispone  and   make   over  the 
said  lands  and  other  heritable  estate  and  effects  to 
the  pursuers,  as  trustees  foresaid,  and  to  their  suc- 
cessors in   office,   for   the   uses,  ends   and  purposes 
specified  in   the  foresaid  trust   disposition,  deed   of 
settlement,  and  will,  omni  habili  modo  quo  dejure ; 
and  for  that  purpose  to  make  and  deliver  valid  and 
sufficient  dispositions,  assignations   and  conveyances 
of  the  said  lands  and  other  heritable  estate  above 
mentioned,  to  and  in  favour  of  the  pursuers,  as  trus- 
tees foresaid,  and  their  successors  in  office,  containing 
obligation  to  infeft,  to  be  held  a  se  vel  de  se,  with  pro- 
curatory  of  resignation,  precept   of  sasine,  clause  of 
warrandice  from  fact  and  deed,  and  assignation  to  the 
rents  of  the  said  lands  and  other  heritable  estate  due 
at  the  decease  of  the  said  Sir  Robert  Preston,  since, 
and  in   all   time  coming  during  the  continuance  of 
said  trust ;  and  to  the  writs  and  title  deeds  of  the  said 
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1840.        lands,"  &c.  "And  that  the  said  Dame  Anne  Campbell 
y^    '      Baird  Preston^  heiress  of  entail  served  and  retoured 
r.    '       to  the  said  deceased  Sir  Robert  Preston,  and  the  said 
MeITillL     Miss  Catherine  Preston,  substitute  heiress  of  entail, 
ought  to  be  called  as  defenders,  for  their  interest,"  &c. 
The  Appellant,  in  her  defence  to  this  action,  pleaded 
several  pleas  in  law,  which  were  to  the  eflfect,  1st, 
That  the  Respondents  had  no  title  to  insist  in  the  pre- 
sent action,  in  respect  that,  even  supposing  that  the 
trustees  named  by  the  trust  deed  would  have  been 
entitled  to  pursue  such  an  action,  the  act  and  decreet 
of  Court  appointing  the  Respondents  to  be  trustees 
could  not  competently  constitute  a  trust  in  them  com- 
petently, and  did  not  confer  on  them  any  right  equi- 
valent to  a  general  disposition  of  the  lands,  or  place 
them  in  the  same  situation  with  the  original  trustees, 
in  so  far  as  related  to  the  right  to  make  up  a  title  to 
the  lands.     2d,  That  supposing  the  Court  to  have 
had  the  power  to  confer  on  them  the  right  to  make 
up  titles  in  their  persons  qua  trustees,  the  declaratory 
conclusions  of  the  present  action  would  still  be  in- 
competent, in  respect  that  the  rights  sought  to  be 
declared  had  not  been  conferred  on  the  Respondents 
by  the  act  or  decree  of  Court,  or  otherwise ;  and  the 
proper  form  of  applying  for  the  right  to  make  up  titles 
in  their  persons  would  have  been  by  petition  to  the 
Court.     3d,  That,  in  so  far  as  the  conclusions  of  the 
present  action  are  involved  in  the  previous   action 
depending  at  the  Respondents'  instance  against  the 
Appellant,  the  present  action  was  excluded  by  the 
pica  of  lis  pendens.     4th,  That  the  general  conclu- 
sions of  the  summons  that  Lady  Hay  should  be  or- 
dained to  enter  to  all  lands  which  pertained  to  Sir 
Robert  Preston  at  the  time  of  his  death,  was  irrele- 
vant and  incompetent,  in  respect  both  of  its  vagueness 
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and  generality.     5th,  That  the  present  action  could  i840. 

not  be  judged  of  as  a  qtiestio  voluntatis^  but  must  be  ^^ 

determined  by  the  strict  legal  principles  applicable  to  v. 

feudal  rights ;  and  as  the  Appellant  had  been  duly  melville. 

infeft  under  the  entails,  and  the  fee  was  full  in  her  ^ ,  : — 
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person,  there  remamed  nothing  in  hcBreditate  jacente 
of  Sir  Robert  Preston  which  could  be  taken  up  by 
his  heir-at-law,  or  carried  from  that  heir  by  adjudica- 
tion in  implement.  6th,  That  supposing  it  to  be 
competent  to  view  the  present  question  as  a  question 
of  intention,  the  terms  of  the  trust  deed  and  entails 
were  sufficient  to  show  that  it  was  not  the  intention 
of  the  granter  that  feudal  titles  should  be  completed 
in  the  persons  of  the  trustees,  and  also  in  the  persons 
of  the  heirs  of  entail,  but  that  the  titles  of  the  latter 
should  alone  form  the  feudal  investiture  of  the 
estates.  7th,  That  even  the  original  trustees  named 
by  Sir  Robert  Preston  could  not  have  competently 
made  up  titles  in  their  persons  to  the  lands  contained 
in  the  entails,  or  insisted  in  such  an  action  as  the  pre- 
sent, and  much  less  could  the  Respondents. 

Condescendences  and  answers  were  entered  into  by 
the  parties ;  and  in  pursuance  of  the  Lord  Ordinary's 
interlocutor,  revised  cases  were  afterwards  prepared  for 
the  Lords  of  the  First  Division  of  the  Court  of  Session, 
who,  on  the  8th  oi  February  1838,  pronounced  the 
following  interlocutor,  which  is  the  subject  of  this 
appeal : — 

"The  Lords  having  considered  the  revised  cases, 
record,  and  whole  cause,  and  having  heard  counsel 
for  the  parties,  repel  the  defences,  and  decern  in 
terms  of  the  libel:  Find  the  defender.  Lady  Baird 
Preston^  liable  to  the  pursuers  in  the  expenses  of 
process,"  &c.(6). 

(6)  16  Sh.  B.  &  D.  457. 
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The  appeal  was  argued  on  the  4th  and  11th  of 
February  1840,  hy  the  same  counsel  who  had  argued 
the  first  appeal  for  the  same  parties  respectively.  The 
line  of  argument  may  be  understood  from  the  above 
pleas,  and  the  following  judgment. 


1841: 
Marcli  29. 


The  Lord  Chancellor :—  In  this  case  the  interlocutor 
appealed  from  repelled  the  defences,  and  decerned  in 
terms  of  the  libel,  the  conclusion  of  which  was  shortly, 
**  that  tlie  pursuers  might  be  declared  entitled  to  all 
powers  given  by  the  trust  deed,  executed  by  Sir  Robert 
Preston^  to  the  trustees  therein  named,  and  as  such  to 
make  up  titles  to  the  lands  in  question,  and  to  obtain 
themselves  duly  seised  of  them,  so  as  to  carry  into  effect 
the  trusts  of  that  deed,  and,  if  necessary,  to  adjudge 
in  implement  of  this  trust  deed  ;  and  that  Dame  Anne 
Preston^  otherwise  Hay^    as  heiress  of  line  of  Sir 
Robert  Preston^  might  procure  herself  to  be  served 
and  retoured  as  such  heiress  of  line  and  of  conquest 
of  the  said  lands ;  and  after  completing  her  titles  to 
the  said  lands,  to  dispone  and  make  over  the  same  to 
the  pursuers  as  such  trustees,  without  prejudice  to  any 
right  or  interest  which  might  belong  to  the  defender, 
after  being  so  vested  in  the  pursuers ;  and  also  that 
the  Appellant,  as  heiress  of   entail,  and    Catherine 
Preston^  substitute  heiress  of  entail,  might  be  called 
as  defenders  for  their  interest."     The  judgment  of  the 
Court,  giving  to  the  pursuers  what  they  so  asked,  has 
decided  th?.t  the  pursuers  are  entitled  to  the  feudal 
titles,  or  the  legal  estate  in  the  lands  comprised  in 
the  testamentary  dispositions  executed  by  Sir  Robert 
Preston^  and  to  the  assistance  of  the  Court  to  com- 
plete such  titles.     This,  the  Appellant,  who  completed 
her  title  by  iufeftment  under  the  deeds  of  entail,  dis- 
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putes ;  and  she  contends,  first,  that  the  title  claimed 
by  the  pursuers  is  inconsistent  with  that  given  to  her, 
and  that  hers  ought  to  prevail;  and,  secondly,  that 
there  was  no  intention  expressed  by  Sir  Robert  Pres* 
ton  that  the  pursuers  should  have  the  feudal  or  legal 
title  in  the  lands.  With  respect  to  the  first  objection, 
it  is,  I  think,  sufficiently  shown  that  there  is  not  that 
inconsistency  in  the  titles  claimed  by  the  pursuers  and 
possessed  by  the  defender,  which  can  impeach  the 
interlocutor  appealed  from,  if  it  shall  appear  that  the 
titles  claimed  by  the  pursuers  were  intended  to  be 
given  to  them  by  Sir  Robert  Preston,  and  are  neces- 
sary for  the  due  execution  of  the  trust  disposition. 
The  real  question  therefore  is,  whether  such  inten- 
tion is  to  be  collected  from  those  dispositions,  and 
whether  such  necessity  exists. 

I  think  it  quite  unnecessary  to  consider  one  point, 
which  is  the  subject  of  much  argument  in  the  papers ; 
namely,  whether  the  Court  ojF  Session  have  the  power 
of  appointing  new  trustees,  where  the  trustees  named 
by  the  author  of  a  trust  disposition  fail  or  decline  to 
act ;  because  in  this  case  the  pursuers  were,  on  the 
19th  of  May  1835,  appointed  trustees  "  for  executing 
the  different  powers  and  carrying  into  efiect  the  pro- 
visions contained  in  the  trust  disposition  and  deed  of 
settlement,  and  will  of  Sir  Robert  Preston^  in  room 
and  place  of  the  trustees  named  by  him,  who  had 
declined  to  accept,  with  all  the  powers  and  faculties 
conferred  upon  the  said  original  trustees ;"  and  this 
with  the  consent  of  the  Appellant.  This  appointment 
stands  in  full  force,  and  whilst  it  so  stands  the  title 
of  the  pursuers  under  it  cannot  be  disputed  by  the 
Appellant. 

I  proceed  therefore  to  examine  the  trust  disposition 
and  will  creating  the  entails,  for  the  purpose  of  ascer- 
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1841.  taining  whether  they  contain  satisfactory  proof  of  Sir 
Preston  Robert  Prcston's  intention  as  to  whether  the  feudal 
,,    ^'         or  leffal  title  should,  durinff  the  continuance  of  the 

ViSCOONT  °  .  .  ,  A  11  1 

Melville,  trust,  vest  m  the  trustees  or  m  the  Appellant,  the 
2(1  Appeal,  heiress  of  entail.  The  trust  disposition,  which  is 
dated  the  17th  of  October  1832,  commences  by  stat- 
ing that  the  author,  Sir  Robert  Preston^  had  resolved 
to  vest  all  his  estate  in  trustees ;  and  he  bound  him- 
self and  his  heirs  to  make  up  complete  titles  to  the 
lands  if  necessary,  and  to  convey  the  same  in  due 
form  to  the  trustees ;  but  he  declares  that  the  trustees 
shall  hold  such  lands  subject  to  the  entail  or  entails 
thereof,  the  provisions  and  declarations  of  which  are 
then  specified,  and  under  which  the  Appellant  claims ; 
which  entail  or  entails  were  to  be  taken  as  part  of 
the  deed  of  settlement,  and  he  reserved  to  himself 
the  power  of  executing  such  deed  or  deeds  of  entail ; 
and  in  the  event  of  his  failing  so  to  do,  he  directed 
his  trustees  to  execute  such  deed  or  deeds  of  entail, 
so  as  to  settle  the  lands  upon  the  persons  therein  men- 
tioned, of  which  the  Appellant  was  the  first  named, 
after  failure  of  issue  of  the  settlor ;  and  he  appointed 
his  trustees,  as  soon  after  his  death  as  might  be,  to 
obtain  the  same  to  be  recorded  in  the  register  of 
entails,  and  to  make  up  and  complete  all  necessary 
feudal  titles  to  the  lands  included  therein,  so  that  the 
said  entails  might  be  rendered  effectual  in  law ;  but 
he  declared  that  any  entails  of  the  said  lands,  whether 
executed  by  him  or  his  trustees,  or  titles  completed 
thereto  in  the  persons  of  any  of  his  heirs,  should  not 
interfere  with  or  come  in  competition  with  the  ends 
and  purposes  declared  in  the  trust  during  the  surviv- 
ance  of  his  three  nieces  first  called  to  the  succession 
thereof  (of  whom  the  Appellant  is  the  first),  but  that 
such  entails  should,  during  the  lives  of  his  said  three 
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nieces  and  the  survivor  or  survivors  of  them,  continue        >  8+'  • 
suspended  and   in    abeyance,  so  far  as  regards  the      preston 
rents  and  produce  of  his  said  lands,  which  were  to     ,,    ''• 

*  ^  '    ^  Viscount 

be  received  and  applied  by  his  trustees  in  the  manner  Melville, 
after  declared.  He  then  gives  to  his  trustees  a  gj  appeal. 
power  of  selling  his  estates  ;  and,  after  payment  of  his 
debts,  directs  them  to  invest  what  shall  remain  of 
the  produce  of  such  sale,  and  of  his  personal  estate,  in 
the  public  funds  or  real  securities.  He  then,  after 
giving  many  annuities  and  legacies,  directs  his  trus- 
tees to  hold  the  abbey  and  estate  at  CulrosSy  con- 
tained in  the  aforesaid  entail,  as  a  residence  and 
possession  common  for  his  three  nieces  during  their 
lives,  conferring  on  all  of  them  jointly  the  right  to 
live  at  and  manage  the  same,  but  without  prejudice 
to  feudal  titles  being  completed  thereto  under  the 
entails,  in  the  persons  of  his  nieces  or  other  heirs  of 
entail,  in  succession,  as  before  directed.  He  then,  in 
the  ninth  place,  directed  his  trustees  to  pay  and 
apply  the  free  and  yearly  produce  of  his  property, 
in  three  equal  parts,  to  his  three  nieces,  with  survi- 
vorship ;  and  in  order  to  give  effect  to  that  direction, 
he  declared  that  the  entails  to  be  granted  by  him  or 
his  trustees  in  favour  of  his  said  nieces,  seriatim^ 
should  stand  suspended  during  their  livea,  except  that 
his  nieces  in  succession  should  exercise  all  rights  of 
patronage  belonging  to  his  estates,  and  enter  vassals 
and  feuars  ;  for  which  purpose  it  should  be  competent 
for  his  trustees,  immediately  after  his  death,  to  apply 
for  the  recording  of  all  deeds  of  entail  executed  by 
him,  and  to  complete,  at  the  expense  of  the  trust 
estate,  proper  feudal  titles  under  the  same,  to  the  said 
lands,  in  the  persons  of  his  said  three  nieces,  accord- 
ing to  their  order  of  succession  ;  but  declaring,  that 
notwithstanding  the  completion  of  such  feudal  titles  in 
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the  persons  of  his  said  nieces,  the  whole  rents  and  pro* 
duce  and  casualties  of  superiority  should  be  receivable 
by  his  trustees  for  the  purposes  expressed.  He  then  di- 
rected his  trustees,  upon  the  death  of  the  survivor  of  his 
nieces,  to  lay  out  the  residue  of  his  personalty  in  the 
purchase  of  lands  in  Scotland^  and  to  execute  and  grant 
deeds  of  entail  thereof,  according  to  the  declaration 
before  directed  of  his  estates,  and  to  cause  such  deeds 
of  entail  to  be  recorded,  and  to  make  up  and  complete 
feudal  titles  to  the  lands  therein  contained,  in  the  per- 
son of  the  heir  having  right  thereto;  and  on  such 
steps  being  taken  as  were  necessary  to  render  the  said 
entails  valid  in  law,  and  the  prior  purposes  of  the  pre- 
sent trust  being  duly  accomplished,  the  heir  entitled 
to  succeed  should  thereupon  be  let  into  possession, 
and  that  the  trust  should  then  be  considered  at  an 
end.  He  then  declared  that  the  receipts  and  convey- 
ances by  his  trustees  should  be  available  to  all  pur- 
chasing from  or  assigning  to  them  ;  and  directed  his 
trustees  not  to  sell  a  part  of  his  property  during  the 
lives  of  his  nieces,  but  to  sell  it  after  their  deaths,  de- 
claring that  such  parts  and  other  lands  specified  were 
included  in  the  present  conveyance  to  his  trustees. 
By  two  dispositions  or  deeds  of  entail,  both  dated 
the  3d  of  November  1832,  he  created  entails  of  the 
different  parts  of  his  estate,  under  which  the  Appel- 
lant claims.  Those  deeds  are  in  the  usual  form,  but 
both  commence  by  reciting  that  the  same  were  made 
for  the  preservation  of  the  estate  in  the  line  of  suc- 
cession thereby  pointed  out,  and  agreeably  to  and  in 
terms  of  his  trust  disposition  and  deed  of  settlement. 

When  the  provisions  of  the  trust  deed  are  con- 
sidered, there  does  not  appear  to  be  room  for  doubt- 
ing that  the  author  of  it  intended  that  his  trustees, 
during  the  continuance  of  the  trust,  should  have  the 
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complete  dominion  over  the  property,  and  all  estate       isii. 
and  interest  in  it,  necessary  to  carry  bis  objects  into      ^i^^oN 
effect ;  which  indeed  will  be  found  further  confirmed  v. 

by  the  codicil  of  the  17th  of  April  1833,  being  after  m^lvillb. 
the  date  of  the  deeds  of  entail.  That  these  trusts  and 
these  objects  of  the  testator  could  not  be  carried  into 
effect  without  the  feudal  or  legal  titles  to  the  estates, 
seems  to  be  equally  free  from  doubt ;  but  as  the  trust 
deed  did  not  contain  any  precept  of  sasine  (or  cove- 
nant for  infeftment)  in  favour  of  the  trustees,  it  was 
found  necessary  for  them  to  complete  their  feudal 
titles  by  consiiluiion  and  adjudication  in  implement, 
which  was  therefore  the  object  of  this  suit,  and  is  the 
substance  of  the  interlocutor  appealed  from. 

But  the  Appellant  contends  that  she  has  made  up 
her  feudal  title  as  heiress  of  entail,  and  that  such 
title  existing  is  inconsistent  wi:;h  any  feudal  title  to 
be  made  in  favour  of  the  trustees.  There  seems  to  be 
a  sufficient  answer  to  that  proposition  in  law ;  but  it 
does  not  appear  to  me  to  be  necessary  to  enter  into 
that  point,  because  the  interlocutor  deals  only  with 
the  heiress  of  line,  and  not  with  the  Appellant  as 
heiress  of  entail.  It  only  directs  the  heiress  of  line 
to  do  what  the  testator  bv  his  trust  deed  undertook 
she  should  do,  namely,  if  necessary,  to  make  up  titles 
to  the  lands,  and  convey  them  to  the  trustees.  If, 
under  this  deed,  the  trustees  are  entitled  to  have  such 
titles  made  up,  bow  can  the  Appellant,  claiming  as  a 
gratuitous  disponee  under  the  author  of  this  deed, 
and  under  an  instrument  declared  to  be  agTeeable  to 
and  in  terms  of  the  trust  deed, — by  having  made  up 
her  titles  under  the  entail,  which  is  directed  to  be 
suspended  during  the  trust, — ^be  permitted  to  frustrate 
the  intentions  of  the  donor,  under  whom  she  claims, 
and  defeat  the  estate  which  he  intended  his  trustees 
should  hold  for  the  purposes  of  the  trust  ? 

The  interlocutor  was  affirmed,  with  costs. 
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Apr.V'I'o.  13.  Jose™  Henry  M^Can  -     -     -     - 

1841: 

April  27.      Catherine  OTerrall  and  Others 

JEt  e  Contra. 


Appellant. 


-  Respondents. 


Adnfmistratot'i 

and  Receiver^ $ 

Accountt 

Ue-opetied, 

Concealment 

and  Fraud. 

Award, 

Practice, 


By  A/b  will  in  1783,  his  widow,  whom  he  appointed  executrix,  was 
to  receive  400/.  a  year  for  the  maintenance  of  herself  and  their 
children,  but  only  60  /.  a  year  for  herself  if  she  married  again. 
She  proved  the  will,  and  was  appointed  receiver  of  her  children's 
fortunes :  she  married  again  in  1791 ,  but  concealing  her  marriage, 
passed  her  accounts  as  widow,  taking  credit  for  the  400  /.  a  year. 
On  her  death  in  1794,  B,  her  second  husband  administered  to 
her  and  to  her  first  husband's  estate;  and  having  been  also 
appointed  receiver  of  the  children's  fortunes,  passed  his  accounts 
in  continuation  of  the  widow's,  without  acknowledging  their 
marriage.  All  the  children  having  attained  their  majority  in 
1 802,  disputed  J^.'s  accounts,  which  were  then  referred  to  arbi- 
tration. C,  the  eldest  of  the  children,  married  before  the  award 
was  made,  and  one  of  the  arbitrators  was  a  trustee  of  her  settle- 
ment :  her  marriage  also  was  concealed  from  the  Court,  and  the 
accounts  afterwards  passed  described  her  by  her  maiden  name. 
D.  paid  her  husband,  as  if  under  the  award  and  in  ignorance  of  the 
settlement,  sums  of  money  which  ought  to  have  been  applied  to 
the  trusts  of  the  settlement. — Held  (reversing  decrees  made  on  a 
bill  filed  by  C  and  her  children  in  1836,  against  B.  and  the  trus- 
tee), that  all  the  accounts  of  A*b  estate  should  be  again  taken  by 
the  Master  without  regard  to  the  award,  or  to  the  accounts  passed 
subsequently  to  C.'s  marriage  :  that  B.'s  estate  should  be  charged 
with  the  difiference  between  60  /.  and  400  /.,  which  his  wife  had 
received :  and  that  consideration  of  the  liabilities  of  C.'s  husband, 
and  of  the  trustee  under  their  marriage  settlement,  should  be  re- 
served until  after  the  report. — (See  the  Order,  infray  p.  67.) 

A  submission  by  a  woman  to  arbitration  is  revoked  by  her  marriage 
before  the  award  is  made. 

Matter  not  printed  in  the  papers  cannot  be  made  the  subject  of 
argument  before  the  House. 

The  House,  in  remitting  a  cause  to  the  Court  below  to  carry  its 
directions  into  efifect,  will,  where  necessary,  not  merely  declare 
the  principle  of  its  order,  but  state  those  directions  fully  on  the 
face  of  the  order. 


> 
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Arthur  FORBES,  late  of  Drumconderak,  in 
the  county  of  Meath^  clerk,  by  his  will  dated  the 
11th  of  July  1783,  after  giving  certain  legacies  to 
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each  of  his  four  children,  bequeathed  to  his  wife  1840. 
Margaret  and  his  children  the  sum  of  400  /.  a  year  for  m*Can 
her  and  their  maintenance,  clothing  and  education,  for  v. 

so  long  as  his  said  wife  should  continue  unmarried;  etecontraJ 
but  in  case  she  married  again,  she  was  only  to  be 
entitled  in  lieu  thereof  to  60/.  a  year.  And  after 
some  specific  bequests  of  his  furniture,  he  gave  the 
residue  of  his  property  to  his  wife  and  children,  to  be 
equally  divided  between  them  share  and  share  alike ; 
and  appointed  his  wife,  and  his  niece  Priscilla  Forbes^ 
executrixes  of  his  will. 

In  July  of  that  year  the  testator  died,  leaving  his 
widow  and  two  daughters,  namely,  the  Respondent 
Catherine^  now  Catherine  O'Ferrally  Priscilla^  now 
Priscilla  O'Connor;  and  likewise  two  sons,  namely, 
Arthur  J  who  lived  till  the  year  1823,  and  John^  who 
died  at  about  six  years  of  age,  three  years  after  the 
death  of  his  father. 

On  the  24th  of  February  1790,  the  widow  Margaret 
Forbes  alone  duly  proved  the  will;  and  in  May  1790, 
upon  her  petition,  her  three  surviving  children,  the 
Respondent  Catherine^  and  Arthur  and  Priscilla^ 
were  made  wards  of  Chancery. 

In  June  1791,  the  said  Margaret  Forbes  inter- 
married with  Ross  M^Can,  the  father  of  the  Appellant. 

On  the  26th  of  June  1792,  Margaret  M'Can  passed 
her  accounts  as  receiver  of  the  fortunes  of  her  chil- 
dren. In  the  order  appointing  her  such  receiver  she 
was  described  as  Margaret  Forbes,  and  such  accounts 
were  passed  by  her  in  regular  form  in  that  name, 
when  all  just  allowances  were  made,  and  no  objection 
taken  to  her  continuance  of  the  name  and  descrip- 
tion by  which  it  appeared  that  she  had  been  appointed 
receiver. 

On  the  7th  of  November  1794,  Margaret  M^Can 
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1840.       died  intestate;  and  on  the  20th  of  Febriuiry  1795, 

^T7^    '      Ross  M^Can.  her  husband,  took  out  letters  of  admi- 

V.  nistration  to  her,  and  also  letters  of  administration  de 

et  e  contra.*   ^^^^  ^^^  ^o  the  testator  Arthur  Forbes^  durante  minori- 

tate  of  his  children. 

On  the  4th  of  JDecember  1795,  Ross  Al^CaUj  as 
such  administrator  of  Margaret  Forbes^  and  also  as 
administrator  de  bonis  nan  durante  minoritate^  &c. 
of  the  testator  Arthur  Forbes^  duly  passed  his  ac- 
counts of  the  estates  of  the  said  Margaret  M^Can 
and  Arthur  Forbes^  in  which  his  children  were  inte- 
rested, before  Edward  Westby,  esq.,  the  Master  to 
whom  the  matter  of  the  said  infants  stood  referred; 
which  accounts  were  prepared  under  the  direction 
of  counsel,  and  no  exceptions  were  taken  to  them, 
nor  was  any  objection  made  on  the  part  of  Mr.  Walker^ 
who  was  the  guardian  of  the  said  infants'  fortunes. 
The  said  Margaret  M^Can  having,  as  it  was  alleged, 
fraudulently  passed  her  accounts  in  the  name  of 
Margaret  Forbes^  Ross  M^Can,  in  continuing  the 
same  accounts,  was  obliged  to  describe  himself  as  the 
administrator  of  Margaret  Forbes;  but  no  attempt  was 
made  by  him  to  conceal  his  marriage,  which,  in  fact, 
appeared  on  the  letters  of  administration,  and  alone 
gave  him  a  title  as  her  personal  representative,  by 
virtue  of  which  he  acted  in  the  infants'  aflairs. 

The  above  accounts  having  been  sworn  to  and  ap- 
proved, were  duly  allowed  by  the  Master,  and  by  two 
subsequent  orders  of  the  8th  of  January  and  31st  of 
March  1796,  Ross  M'Can  was  appointed  guardian  of 
the  persons  and  receiver  of  the  fortunes  of  the  said 
infants,  in  the  room  of  Margaret  M'Can,  deceased. 

Catherine  and  Priscilla  Forbes  respectively  attained 
their  ages  of  21  years  in  the  month  of  February 
J 797,  and  March  1799  ;  and  Arthur  Forbes  attained 
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his  majority  in  the  month  of  June  1801,  and  on  the        1840. 
27th  of  August  following,  took  out  letters  of  adminis-      X^r 
tration  de  boms  non  of  his  father.  v. 

Differences  having  arisen  between  Ross  APCan  and  ^  ^*^*"^ 
the  late  minors  respecting  the  amount  of  the  testa- 
tor's assets,  notwithstanding  such  passing  of  accounts 
as  aforesaid,  and  their  several  shares  therein,  it  was 
agreed  by  the  parties  to  refer  all  matters  in  differ- 
ence between  them  to  the  Right  honourable  Arthur 
Browne^  his  Majesty's  then  prime  serjeant-at-law, 
and  Gerald  O'Ferrall^  esq.,  barrister-at-law. 

On  the  22dof  May  1802,  the  Respondent  Catherine 
intermarried  with  John  O'FerraUy  who  had  been  em- 
ployed by  her  as  her  solicitor  in  the  reference.  Gerald 
O^Ferrallj  esq.,  the  arbitrator,  was  made  trustee  under 
the  settlement  executed  on  occasion  of  this  marriage. 
Ross  M^Can  by  his  answer,  sworn  and  filed  in  a 
suit  of  Forbes  v.  M^Can^  and  in  which  suit  the  fact 
of  the  said  marriage  was  directly  in  issue,  denied  that 
he  had  any  int  mation  of  the  said  marriage  until  some 
time  in  the  month  of  August  or  September  following. 

On  the  26th  of  June  1802,  the  arbitrators  published 
their  award,  whereby  amongst  other  things  they 
directed  that  Ross  M^Can  should  pay  to  the  Respon- 
dent Catherine  O'Ferrally  in  the  award  described  by 
her  maiden  name  of  Catherine  Forbes,  the  sum  of 
4,872/.  13  5.  4rf.,  with  interest  on  the  same  from  the 
7th  of  January  then  last  past. 

The  greater  part  of  the  assets  of  the  said  testator 
consisted  of  mortgages  and  other  securities,  and  which 
were  not  wholly  realized  till  many  years  after  the 
date  of  the  said  award ;  but  shortly  after  the  date 
thereof,  the  said  Ross  M'Can  commenced  paying  large 
sums  of  money  to  the  said  John  O'Ferrall;  and  by  an 
account  proved  in  the  aforesaid  cause  of  Forbes  v. 
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i«4o.  APCartj  and   in  evidence  in   the   present  suit,  tlie 

^,Q^  said  John  O'Ferrall  acknowledged  that  the  sum  of 

V.  8,004/.    16^.    6Jrf.   was    so    paid    by  Ross  M'Can 

tiiuALL,  |jg|.^g^^  ^jj^  ^^^Yi  of  September  1802  and  the  8th  of 

ei  t  contra.  •« 

November  1816,  on  account  of  the  fortune  of  his  said 
wife;  a  part  of  which,  as  appears  by  the  said  accounts, 
was  paid  to  the  Respondent  Catherine  O'Ferrail  herself. 

On  the  16th  of  July  1806,  the  Respondent  Cathe- 
rine 0*Ferrall  presented  a  petition  to  the  Court,  under 
her  maiden  name  of  Forbes,  in  which  petition  the  fact 
of  her  marriage  was  concealed,  praying  that  the  sum 
of  1,000  /.,  part  of  the  money  then  standing  to  the 
account  of  the  minors,  might  be  paid  out  to  her; 
and  which  having  been  ordered  on  the  19th  of  the 
same  month,  she  received  the  same,  and  signed  her 
name  to  the  receipt  for  the  said  sum  as  Catherine 
Forbes,  in  the  book  of  the  Accountant-general. 

Ross  M^Can  died  in  the  month  of  February  1828, 
having  first  made  his  will,  and  the  Appellant  shortly 
after  his  death  proved  the  same,  and  thereby  became 
his  legal  representative  ;  and  letters  of  administration 
de  bonis  non  of  Margaret  Forbes  were  also  granted  to 
the  Appellant  on  the  27th  of  June  1829. 

On  the  25th  of  May  1832,  the  Respondent  Cathe* 
tine  O'Ferrall,  by  Gerald  O'Ferrall  her  eldest  son 
and  next  friend,  and  the  Respondents  the  said  Geraid 
O'Ferrall,  Arthur  O'Ferrall,  and  John  O'Ferrail  the 
younger,  the  three  sons  and  only  issue  of  Catherine 
O'Ferrall,  exhibited  their  bill  of  complaint  in  the 
Court  of  Chancery  in  Ireland  against  the  Appellant, 
and  John  O'Ferrall  her  husband,  Matthew  O^  Connor 
and  PrisdUa  his  wife,  and  against  Edward  O'Fer- 
rail,  the  personal  representative  of  Gerald  O'Ferrall, 
one  of  the  arbitrators,  and  trustee  under  the  marriage 
settlement  of  Catherine  O'Ferrall.     The  bill  among 
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other  things  stated,  that  previously  to  the  said  mar-        i840. 
riage,  certain  indentured   articles  were  duly  made, 
bearing  date  the  22d  of  May  1802,  between  John  v, 

O'Ferrall  of  the  first  part,  the  Respondent  Catherine  ^'^^^«a^''' 
of  the  second  part,  and  Gerald  O'Ferrall^  one  of  the 
arbitrators,  of  the  third  part;  whereby,  after  reciting 
that  Catherine  was  entitled  to  a  portion  of  5,000  /.,  it 
was  agreed  that  1,000/.  thereof  should  be  given  to 
John  O'FerraU  for  any  purposes  he  should  think  fit ; 
and  that  the  remainder  of  her  fortune  should  be  vested 
in  Gerald  O'Ferrall^  to  be  laid  out  in  the  purchase  of 
lands,  upon  trust  to  permit  and  suffer  John  O'Ferrall 
to  receive  the  rents,  &c.  during  his  life ;  and  after  his 
death,  if  the  Respondent  Catherine  should  survive 
him,  to  permit  her  to  receive  the  rents,  &c.  during 
her  life ;  and  after  the  death  of  the  survivor,  to  the 
use  of  the  issue  of  the  intended  marriage  therein 
mentioned.  And  the  bill  alleged  that  Ross  M^Cah 
had  full  notice  of  the  said  articles,  and  that  he  never 
paid  any  part  of  the  Respondent  Catherine  O'FerralCB 
fortune  to  Gerald  O'Ferrall  in  his  lifetime,  or  since 
his  death  to  his  representatives,  upon  the  trusts  of  the 
articles,  but  that  he  had  converted  the  same  to  his 
own  use ;  and  that  although  the  sum  of  5,000  2.  was 
mentioned  in  the  said  articles  as  the  amount  of  the 
fortune  of  Catherine^  yet  that  the  same  was  not 
ascertained  at  the  time  of  executing  the  said  articles, 
and  was  in  fact  considerably  more  than  the  said  sum 
of  5,000  /. ;  and  that  soon  after  the  marriage,  John 
O^Ferrall  commenced  receiving  privately,  and  con- 
tinued for  many  years  to  receive,  large  sums  of  money 
from  Ross  M^Can ;  and  that  John  O'Ferrall  received 
in  this  manner,  in  a  private  running  account  between 
him  and  Ross  M^Can^  in  various  sums,  from  the  year 
1802  to  1816,  the  amount  of  6,750/.;  and  that  no 
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13+0.       part  of  that  sum  was  laid  out  lu  the  purchase  of  lands, 
m*Can      ^^  placed  at  interest  for  the  benefit  of  the  Respon- 
^-  dents,  as   directed  by  the  marriage   articles.  .  And 

the  bill  further  charged,  that  the  award  was  founded 
altogether  upon  a  certain  account  which  the  said  Ross 
M^Can  produced  to  the  arbitrators,  and  that  they 
adopted  the  same  without  investigation ;  and  that  the 
said  account  was  erroneous  and  fraudulent ;  and  that 
among  other  sums  received  by  himself  or  by  Mar- 
garet  Forbes^  and  for  which  Ross  M^Can  ought  to 
have  accounted,  were  two  several  sums  of  84  gui- 
neas, and  of  500/.  3«.  OJrf.,  which  were  suppressed 
and  omitted  in  the  said  account.  The  bill  amongst 
other  things  prayed,  that  the  award  of  the  26th  of 
June  1802  might  be  declared  fraudulent  and  void, 
and  that  the  trusts  of  the  will  might  be  carried  into 
execution ;  and  that  an  account  might  be  taken  of 
what  was  due  to  the  Respondent  Catherine  0'Fen*allj 
and  to  the  other  Respondents,  on  the  foot  thereof;  and 
that  Ross  M^Can  should  not  have  credit  for  any  sum 
paid  to  John  O' Ferrall  beyond  1,000/.,  and  interest 
on  the  rest;  and  that  the  Appellant  might  be  decreed 
to  admit  assets,  &c. ;  and  prayed  the  usual  decree  for 
accounts,  and  that  the  articles  of  the  22d  of  May 
1802  might  be  reformed  so  as  to  include  the  whole 
fortune  of  the  Respondent  Catherine  O'Ferrall^  when 
the  same  should  be  ascertained,  except  the  sum  of 
1,000/.  in  the  articles  mentioned;  and  that  if  the 
assets  of  Ross  At' Can  should  be  found  insufficient^ 
that  Edward  O'FerralU  as  personal  representative  of 
Gerald  O'Ferrally  might  be  decreed  chargeable  there- 
with to  such  amount  as  the  Court  should  direct ;  and 
for  that  purpose  that  Edward  O'Ferrall  might  admit 
assets  of  Gerald  O'  Ferrall  suflScient  to  pay  the  sum  of 
4,000  /. ;   and   that  in  default  thereof,    an   account 


0*Ferrall, 
et  e  contra. 
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might  be  taken,  if  necessary,  of  the  personal  estate  of       i840. 
Gerald  O^Ferrall,  &c.,  and  that  the  recognisances  in      ^mmcIn' 
the  bill  mentioned  for  the  sum  of  8,000/.  might  stand     __  ^' 
as  a  security  for  the  Respondents'  demand. 

The  several  defendants  put  in  their  answers,  and 
the  cause  came  on  to  be  heard  before  the  Lord  Chan- 
cellor oi  Ireland  on  the  14th  oi  January  1834.  On 
the  6th  of  March  following,  his  Lordship  made  a 
decree  that  the  portion  of  the  said  Respondent 
Catherine  O'Ferrall,  as  found  by  the  award  bearing 
date  on  the  26th  day  of  June  1802,  in  the  pleadings 
mentioned,  be  increased  by  one-fourth  of  the  following 
sums :  that  is  to  say,  84  guineds  received  by  Margaret 
Forbes  from  James  Barlow^  between  December  1786 
and  July  1788,  with  interest  thereon  from  the  1st  day 
o{  August  1788  to  the  7th  day  of  June  1802;  and 
690/.  .35.  0J(/.,  being  the  amount  of  rents  received 
by  Ross  M'Can^  between  the  14th  day  of  January 
1792  and  the  17th  day  of  August  1793,  with  interest 
thereon  from  the  said  17th  day  of  August  1793  to 
the  7th  day  of  January  1802;  and  that  the  registrar 
should  compute  the  same,  &c.  with  interest,  &c.;  which 
being  done  in  open  Court,  and  the  sum  appearing  to 
be  267/.  18  5.  6d.  late  currency,  it  was  ordered  that 
the  same  should  be  added  to  the  sum  found  by  the 
award  as  the  portion  of  the  said  Catherine^  that  is  to 
say,  4,872/.  IZs.Ad.  late  currency ;  and  from  the  total 
thereof,  namely,  5,140/.  115.  9  c/.  late  currency, 
should  be  deducted  the  sum  of  1,000  /.  late  currency, 
to  which  John  O'Ferrall  was  entitled  under  the 
marriage  articles  of  the  22d  day  of  May  1802.  And 
it  was  declared  that  the  Respondent  Catherine,  and 
her  three  sons,  Gerald,  Arthur,  and  John  O'Fcrrall 
the  younger,  were  entitled  to  have  the  balance,  namely, 
the  sum  of  4,140/.  11  5.  9  c/.  late  curreuc}',  equal  to 

D  3 


88  CASES  IN  THE  HOUSE  OF  LORDS. 

1 840.  3,822 /.  l8.  7  id.  present  currency,  secured  in  the 
m*Can  manner  thereinafter  directed ;  and  that  the  Appellant, 
O'Ferrall  ^^^^i^  ^^6  month  from  the  date  of  this  decree,  should 
ct  e  contra,  lay  out  in  the  purchase  of  Government  3  i  per  cent* 
stock  the  said  sum  of  3,822  L  Is.  7  \  d.j  and  transfer 
the  stock  to  the  credit  of  the  cause ;  and  that  John 
O'Ferrall  was  entitled  to  the  interest  of  the  portion 
of  Catherine  from  the  day  of  his  marriage  with  the 
said  Catherine.  And  it  was  ordered,  that  an  account 
on  foot  of  the  interest  should  be  taken  between  the 
Respondent  John  O'Ferrall  on  the  one  part,  and  Ross 
M'Can  and  his  executor  on  the  other  part,  in  which 
account  John  O'Ferrall  should  be  charged  with  all 
sums  paid  by  Ross  M^Can  to  the  Respondent  Catherine 
from  the  7th  day  oi  January  1802  to  the  day  of  her 
marriage,  and  with  all  sums  paid  to  John  O'FerraU 
for  his  use  by  Ross  M^Can  from  and  after  the  day  of 
the  marriage,  namely,  the  22d  day  of  May  1802; 
and  in  taking  the  account  Ross  APCan  should  be 
debited  from  half-year  to  half-year  with  simple  inte- 
•  rest  on  the  sum  of  6,140/.  11*.  9rf.  late  currency, 
commencing  from  the  7th  day  oi  January  1802,  until 
the  sum  of  1,000/.  late  currency  was  paid  oflF;  and 
with  simple  interest  on  the  residue  until  the  transfer 
as  before  directed  was  made ;  any  balance  on  taking 
such  account  to  be  paid  to  the  Appellant ;  and  that  a 
receiver  should  be  appointed,  who  should  invest  the 
money  received  from  time  to  time  ;  and  in  case  John 
O'Ferrall  should  not  pay  the  balance  to  the  Appellant, 
together  with  the  costs  of  the  decree,  the  Appellant 
sliould  have  his  remedy  against  the  life  estate  of  John 
O'Ferrall  in  the  interest  or  dividends  on  the  principal 
sum,  and  ag*ainst  the  rents  and  profits  of  the  lands 
and  premises,  so  far  as  John  O'Fei^rall  was  interested 
therein  as  the  husband  of  Catherine^  and  against  the 
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funds,  if  any,  then  in  Court;  and  that  the  Appellant  i840. 
should  be  at  liberty  to  apply  to  the  Court  respecting  m*Can 
the  same ;  and,  subject  to  such  right  of  the  Appellant  *'• 
to  be  repaid  such  balance  and  costs  out  of  such  inte- 
rest, dividends  and  rents  as  thereinbefore  mentioned, 
it  was  declared  that  the  Respondent  Catherine  (John 
O'Ferrall  haviDg  by  his  answer  filed  in  the  said  cause 
consented  thereto)  was  entitled  to  the  dividends  upon 
the  principal  sum,  and  to  the  rents  and  profits  of  the 
lands  and  premises  for  the  term  of  her  life,  to  her  sole 
and  separate  use,  so  that  she  should  not  in  any  manner 
anticipate  or  encumber  the  same ;  and,  subject  to  the 
life  estate  of  Catherine^  that  the  Respondents  Geraldy 
Arthur  J  and  John  O'Ferrall  the  younger,  were  entitled 
to  the  principal  sum,  according  to  the  several  trusts, 
&c.  of  the  said  marriage  articles  of  22d  of  May  1802  ; 
and  that  Sarah  O'Ferrally  who  upon  the  death  of 
JS.  O'Ferrall  had  become  the  personal  representative  of 
Gerald  O'Ferrall,  should  abide  her  own  costs  in  tfie 
said  cause ;  and  that  the  consideration  of  the  question 
should  be  reserved  as  to  the  liability  of  the  said  Gerald 
O^FerralV%  estate  to  the  Respondent  Cathenne  and 
her  children's  demand,  in  case  they  should  be  unable 
to  recover  the  same  from  the  Appellant,  and  he  should 
make  default  in  transferring  the  stock  to  the  credit 
of  the  said  cause,  as  thereinbefore  directed.  And  it 
was  ordered,  that  the  bill  as  against  Sarah  O'Ferrall 
should  be  dismissed  without  costs ;  and  that  the  Ap- 
pellant should  within  one  fortnight  from  the  date  of 
this  decree,  give  security  in  a  sum  of  8,000/.,  to  be 
approved  of  by  the  Master,  conditioned  to  abide  this 
decree;  and  that  in  case  the  Appellant  should  not 
within  one  month  of  the  date  of  this  decree  transfer 
to  the  credit  of  the  cause  the  sum  thereinl)efore  di- 
rected,the  Respondent  Catherine  ^mA  her  three  children 
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1 840.       should  be  at  liberty  forthwith  to  proceed  at  law  as 
'm*Cam      *^^y  ™^&^*  ^  advised,  upon  a  certain  recognisance 
».  entered  into  by  Ross  M^Can,  Sir  Marcus  SomerviUey 

and  David  Hartley,  on  the  16th  of  February  1821, 
in  the  pleadings  mentioned,  and  upon  such  other 
recognisance  as  should  in  the  meantime  be  entered 
into  by  the  Appellant  and  his  sureties.  And  it 
was  further  ordered,  that  the  amount  thereof  when 
levied  should  be  invested  in  like  Government  3i 
per  cent,  stock,  to  be  transferred  to  the  credit  of 
the  cause,  with  liberty  to  the  parties  to  apply  to  the 
Court  respecting  the  same;  and  that  the  several 
recognisances  should  stand  as  securities  to  the  Re- 
spondents for  their  costs  in  the  said  cause,  and  in  a  cer- 
tain cross  cause  instituted  by  the  Appellant  against  «/i9An 
O'FerraW  and  Catherine  his  wife  and  others,  till  paid ; 
and  that  the  said  Matthew  and  Priscilla  O'Connor 
should  have  their  costs  in  the  cause  from  the  plaintiffs 
in  the  cause,  and  that  the  plaintiffs  should  have  the  same 
along  with  their  own  costs  in  the  said  cause  against 
the  said  John  O'Ferrall  and  the  Appellant ;  and  that 
John  O'Ferrall  should  pay  the  Appellant  his  costs  in 
the  said  cause,  and  also  the  plaintiffs'  costs  in  the  said 
cause,  in  case  the  said  plaintiffs  should  enforce  the 
same  against  the  Appellant. 

On  the  Appellant's  application,  the  cause  was 
ordered  to  be  reheard,  and  accordingly  came  on  to 
be  heard  before  the  Lord  Chancellor  on  the  9th  and 
loth  of  Ji^/j^  1834,  when  his  Lordship  ordered  that 
the  decree  of  the  6th  of  March  then  last  past  be 
varied,  so  far  as  the  same  directed  the  Appellant  to 
give  security  in  the  sum  of  8,000/.,  to  be  approved  of 
by  the  Master,  conditioned  to  abide  the  decree ;  and 
so  far  as  the  decree  directed  that  in  case  the  Appel- 
lant  should    not  within  one  month   from  the  date 
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thereof,  transfer  to  the  credit  of  the  cause,  the  sum  i840. 
in  the  decree  directed,  the  plaintiffs  in  the  cause  should  ^^ 
he  at  liberty  to  proceed  forthwith  at  law  as  they  might  v. 
be  advised  upon  the  said  recognisances  entered  into  ^^^*''^^^» 
by  the  said  Ross  M^CaUj  Sir  Marcus  Somervilley  and 
David  Hanlej/y  on  the  16th  day  of  February  1821, 
and  upon  such  other  recognisance  as  should  in  the 
meantime  be  entered  into  by  the  Appellant  and  his 
sureties;  and  that  the  amount  thereof  when  levied 
should  be  invested  in  like  Government  3)  per 
cent,  stock,  and  transferred  to  the  credit  of  the 
cause,  with  liberty  to  the  parties  to  apply  to  the 
Court  respecting  the  same ;  and  so  far  as  the  decree 
declared  that  the  several  recognisances  should  stand 
as  securities  to  the  plaintiffs  for  their  costs  in  the 
cause  and  cross  cause  till  paid.  And  in  lieu  thereof 
it  was  ordered,  that  the  Appellant,  within  one  fort- 
night from  the  date  of  this  order,  should  invest 
in  Government  3  J  per  cent,  stock  the  sum  of 
3,822/.  Is.  7 id.  in  the  former  decree  mentioned, 
and  transfer  the  same  to  the  credit  of  the  cause,  and 
that  the  Appellant  at  the  same  time  should  invest  in 
the  like  stock  the  sum  of  1,000/.,  and  in  like  manner 
transfer  the  same  to  the  credit  of  the  said  cause,  and 
to  the  separate  credit  of  a  fund  to  be  entitled  '*  Fund 
for  Plaintiffs'  Costs."  And  upon  the  production  of 
the  Accountant-general's  certificate  that  such  transfers 
have  been  made,  it  was  ordered  that  the^recognisance 
bearing  date  the  16th  day  o{  February  1821,  should 
be  vacated.  And  it  was  declared,  that  the  plaintiffs 
in  the  cause  were  entitled  to  be  paid  out  of  the  said 
fund  their  costs  in  the  cause  and  the  cross  cause, 
including  their  costs  of  the  rehearing,  and  that  if  the 
fund  should  not  be  sufficient  to  pay  such  costs,  that 
the  plaintiffs  in  the  cause  should  be  at  liberty  to  pro- 
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1 840,  ceed  against  the  Appellant  for  the  residue,  according 
^'  '  to  the  usual  course  of  the  Court ;  and  that  if  such 
V.  fimd  should  be  more  than  sufficient  to  pay  such  costs, 
oTerrall,  ^^^  jj^^  Appellant  should  be  at  liberty  to  apply  for 
the  residue;  and  in  case  the  Appellant  should  not 
within  the  time  aforesaid  invest  and  transfer  such 
sums  respectively  as  thereinbefore  directed,  that  the 
plaintiflFs  in  the  cause  should  be  at  liberty  to  proceed 
forthwith  at  law  as  they  might  be  advised  upon  the 
said  recognisance  so  entered  into  by  the  said  Ross 
M'Canj  Sir  Marcus  Samerville,  and  David  HanUy, 
bearing  date  the  16th  day  of  February  1821 ;  and  that 
the  amount  of  the  recognisance  when  levied  should 
be  invested  in  Government  3i  per  cent,  stock, 
and  transferred  to  the  credit  of  the  cause,  and  with 
liberty  to  the  parties  to  apply  to  the  Court.  And 
it  was  further  declared,  that  the  plaintiffs  in  the  cause 
were  entitled  to  their  costs  of  this  rehearing  against 
the  Appellant,  and  that  they  might  be  at  liberty  to 
add  such  costs  to  their  costs  in  the  cause,  and  that 
the  other  parties  in  the  cause  should  abide  their  own 
costs  of  the  rel tearing. 

The  appeal  was  against  both  decrees. 

April  7.  Mr.    Pemberton   and    Mr.   Kindersley   (Mr.   JEde 

10   13.  •  «/      v 

was  with  them),  for  the  Appellant  M'Can : — Ross 
M'Can  is  charged  in  the  bill  with  having  made  pay- 
ments of  the  trust  property,  contrary  to  the  trusts  of 
the  settlement  made  on  the  marriage  of  Catherine 
Forbes  with  John  O'FerralL  The  answer  to  that 
charge  is  that  he  knew  nothing  of  this  settlement, 
and  that  Mrs.  Catherine  O'Ferrall  concealed  even  the 
fact  of  the  marriage,  and  wiis  thus  guilty  of  what 
equity  deems  a  fraud,  and  is  therefore  incapable  of 
seeking  to  set  aside  accounts  where  she  had  permitted 
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herself  to  receive  money  on  an  untrue  tooting.     But       1  g+o. 
even  if  Mrs.  Catherine  O^FerraWs  conduct  has  not      tTX"^ 
deprived  her  of  her  equities  altogether,  at  all  events  it  v. 

has  done  so  as  far  as  relates  to  Boss  M^Can's  estate.  .  ^"^"^^^^ 
Her  remedy,  if  any,  must  be  against  that  of  Gerald 
O'Ferrallj  who  was  her  trustee  under  the  settlement, 
and  was  therefore  acquainted  with  the  true  state  of  the 
circumstances;  and  he  was  himself  a  party  to  the  con- 
cealment, for  he  joined  in  making  an  award  between 
M^Can  and  O'Ferrall,  in  which  money  was  awarded 
to  be  paid  to  Mrs.  Catherine  O'Ferrall  in  her  maiden 
name  of  Forbes ;  and  if  the  trust  money  has  been  im- 
properly received  and  dealt  with,  he  is  the  person  who 
has  been  guilty  of  that  misconduct.  Gerald  0*Fer- 
rail  was  made  a  party  to  this  suit.  The  course  taken 
by  the  Lord  Chancellor  of  Ireland  in  this  case  was 
rather  singular.  He  made  a  decree  against  M^Can 
to  make  good  the  fortune  of  this  lady,  but  he  reserved 
all  questions  as  to  the  liability  of  Gerald  O'Ferrally 
and  yet  at  the  same  time  he  dismissed  the  bill  which 
had  been  filed  against  that  person.  Such  a  course  can- 
not properly  be  adopted.  It  was  further  alleged  in  the 
bill  that  the  award  was  fraudulent  as  to  what  it  declared 
to  be  the  amount  of  the  fortune  of  the  children  of  the 
late  Mr.  Forbes.  Now  the  award  was  made  by  Gercdd 
O'Ferrally  who  knew  all  the  circumstances,  and  who 
in  every  way,  therefore,  is  the  person  really  respon- 
sible. The  bill  too,  in  effect,  prays  for  an  account  not 
according  to  the  award,  but  requires  a  new  account 
of  the  estate  and  effects  of  the  testator.  M^  Can  paid 
according  to  the  award;  and  if  that  award  is  to  be  set 
aside,  the  person  who  joined  in  making  it,  and  who  was 
at  the  same  time  trustee  for  Catherine  O'Ferrall,  is  the 
person  to  account.  As  the  Lord  Chancellor  did  not 
direct  this  account,  a  cross  appeal  has  been  presented 
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1810.       against  his  decree  on  that  ground.     In  1783  the  tes- 
M*CiK       ^^^^  made  his  will  and  died.     In  1790  Margaret 
V.  Forbes^  his  widow,  was  appointed  by  an  order  of  the 

'  Court,  receiver  of  the  fortunes  and  estates  of  the  mi- 
nors. The  course  in  the  Court  of  Chancery  in  Ireland 
appears  to  be  different  from  what  it  is  in  England. 
The  Master  is  appointed  guardian  of  the  estate  of  the 
children ;  and  the  Court  itself  interposes,  not  at  the 
instance  of  the  parties,  but  of  its  own  authority,  to  see 
that  the  accounts  are  duly  passed,  though  from  what 
has  occurred  here  it  does  not  seem  always  to  inter- 
pose in  that  matter  with  great  success.  In  the  same 
month  and  year  in  which  that  order  was  made,  a 
marriage  took  place  between  Mrs.  Margaret  Forbes 
and  Mr.  .Ross  M^Can.  If  that  marriage  had  been 
known,  the  effect  of  it  would  have  been  to  deprive  her 
of  the  custody  of  the  children,  and  to  reduce  her 
income  from  400/.  a  year  to  60/.  a  year,  under  the 
will  of  her  former  husband.  But  that  marriage  never 
was  communicated  to  the  Court  at  all.  On  the  27th 
of  June  1792  she  passed  her  first  accounts,  from  which 
it  appeared  that  there  was  then  in  her  hands'  a  sum 
of  4,289/.  2^.  6d.  A  sum  of  3,000/.,  part  of  that 
balance,  appears  to  have  been  invested  immediately 
afterwards  on  mortgage.  On  the  17th  of  November 
1794,  Mrs.  M'Can  died.  Mr.  Ross  M'Can  then  took 
out  administration  to  her,  and  (during  the  minority 
of  the  children)  to  her  former  husband's  effects.  On 
the  4th  of  December  1795,  he  passed  his  accounts  as 
administrator  of  both.  John  Forbes,  the  youngest  son 
of  the  testator,  had  died  before  that  time,  and  the 
shares  of  the  others  were  proportionably  increased. 
To  what  amount  they  were  increased  is  one  question 
in  dispute  in  this  suit.  In  1796  Mr.  M'Can  was 
duly  appointed  the  receiver  of  the  children's  estates, 
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on  giving  the  usual  security;  and  afterwards  the  re-  i840. 
cognisances  then  entered  into  were  vacated.  In  1798  * m'Cam' 
Catherine^  and  in  1799  Priscilla,  respectively  at-  ,  «'• 
tained  21.  In  1800  Catherine  quitted  the  residence 
of  Mr.  M^CaUf  and  went  to  reside  in  the  house  of 
Colonel  O'Ferrallj  a  relative.  In  June  1801  Arthur 
Farbes  attained  21,  and  then  took  out  adminis- 
tration de  bonis  non  of  his  father.  Differences  then 
arose  as  to  the  administration  of  the  estates  of  the  chil- 
dren, and  there  was  a  submission  to  arbitration ;  Mr. 
Serjeant  Browne  and  Gerald  O'Ferrall  being  chosen 
the  arbitrators.  This  submission  was  made  a  rule  of 
Court  in  March  1802.  In  May  1802  Catherine 
Forbes  was  married  to  John  O'FerralU  the  attorney 
who  was  prosecuting  on  her  part  the  suit  that  had  been 
instituted.  It  is  said  that  the  articles  of  marriage 
were  not  executed  at  the  time  of  the  marriage,  and 
there  is  no  evidence  to  show  when  they  were  executed ; 
and  the  probability  is  that  they  were  not  executed  till 
long  afterwards.  It  appears  as  a  fact  that  the  settle- 
ment was  never  produced  till  after  the  whole  of  the  for- 
tune of  Catherine  had  been  paid  to  the  husband.  At 
the  close  of  May  1802,  Catherine  signed  a  certificate  as 
Catherine  Forbes^  spinster ;  yet  it  is  now  alleged  that 
she  had  been  married  some  little  time  before.  And  on 
this  ground  it  is  that  the  award  is  objected  to,  the 
objection  being  that  the  submission  was  revoked  by 
the  marriage ;  so  that  the  accounts  then  delivered,  and 
the  decision  made,  must  be  treated  as  waste  paper. 
It  was  not  until  1 81 0  that  this  marriage  was  declared 
to  the  C!ourt,  at  which  time  other  accounts  had  been 
passed  by  M^Can  as  receiver.  In  1814,  again,  he 
passed  others.  In  December  1819  a  bill  was  filed, 
and  Arthur  Forbes  called  for  accounts  of  his  father's 
estate,  and    the    accounts   previously    passed    were 
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1840.       charged  as  fraudulent.     M^Can  put  in  his  answer,  in 
M'Cam      which  he  positively  declared  that  he  never  heard  of 
"•  Catherine's  settlement  until  just  before  the  filing  of 

the  bilL  In  1832  the  Court  ordered  that  the  bill 
should  stand  dismissed  with  costs  ;  M'^Can  undertak- 
ing to  give  security  in  8,000/.,  to  be  approved  of  by 
the  Master,  conditioned  to  abide  any  decree  obtained 
against  him  by  any  of  these  parties  in  another  bill,  and 
that  all  parties  in  any  such  future  suit  should  be  at 
liberty  to  use  the  proof  which  had  been  taken  in  that 
cause.  On  the  26th  of  May  1832,  immediately  after 
this  dismissal,  the  present  bill  was  filed  by  Catherine 
O'FerralU  and  by  her  children,  Gerald^  Arthur^  and 
John  O^Ferrall  the  younger,  against  M^Can^  Edward 
O  'FerralU  M.  O'Connor^  and  Priscilla  his  wife  (for- 
merly Priscilla  Forbes);  and  this  bill  contained  the 
same  allegations  as  the  former  that  the  accounts  had 
been  passed  by  collusion,  and  the  decree  directs  an 
account  on  the  same  ground  of  knowledge  on  which 
the  award  had  been  held  not  to  be  conclusive. 
M^Can  has  appealed  against  the  decree,  on  the 
ground  that  the  payments  made  without  notice  of  the 
articles  were  good  payments,  and  that  in  respect  of 
them  the  accounts  ought  not  to  be  opened  ;  that  Mrs. 
O'Ferrall  had  done  suflScient  to  debar  herself,  though 
a  married  woman,  from  asking  for  these  accounts,  for 
that  she  had  joined  in  the  fraud  by  concealing  her 
marriage,  and  that  such  being  the  case  her  coverture 
did  not  protect  her.  But  further  it  is  contended  that, 
even  supposing  M^Can  to  be  responsible  at  all,  Gerald 
O'Ferrall  is  responsible  in  a  higher  degree,  as  he  was 
the  person  who,  under  the  settlement  of  Catherine^  had 
become  entitled  to  these  sums  for  the  objects  of  that 
Settlement,  but  who  had  allowed  them  to  be  paid 
without  regard  to  those  objects.     Ignorance  of  the 
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facts  cannot  be  set  up  by  him  as  a  defence.     Even  if       i840. 
APCan  knew  of  the  marriage,  which  is  denied,  there       m'Caw 
is  no  proof  whatever,  that  he  knew  of  the  settlement;      ,    ^ 
and  without  the  settlement  the  money  was  clearly  ' 

payable  to  the  husband.  Of  that  settlement  Gerald 
O^Ferrall  was  fully  aware,  and  yet  with  that  know- 
ledge he  made  the  award  by  which  the  money  was 
directed  to  be  paid  over  to  Catherine  as  Catherine 
ForbeSf  and  without  reference  to  the  objects  of  the 
settlement  into  which  she  had  entered,  and  of  which 
Gerald  O'Ferrall  himself  was  trustee.  It  will  be 
againstall  justice  under  these  circumstances,  especially 
considering  that  there  has  been  a  lapse  of  30  years 
since  the  award,  now  to  call  on  this  Appellant  to  go  into 
these  accounts.  The  payments  made  by  M^CaUj  if 
made  erroneously,  were  made  in  ignorance,  and  his 
estate  ought  not  now  to  be  held  responsible  for  them. 
The  bill  against  him  ought  to  have  been  dismissed ; 
or,  at  all  events,  if  he  lies  under  any  constructive 
liability,  it  ought  not  to  be  allowed  to  take  effect  until 
Gerald  O'Ferrall,  who  knew  all  the  circumstances 
and  really  was  guilty  of  the  fraud,  had  made  default 
in  satisfying  the  demands  of  the  children. 

The  rules  that  govern  this  case  are  clear.  A  married 
woman  cannot,  any  more  than  any  other  person,  be  pro- 
tected when  she  commits  a  fraud  ;  nor  can  an  infant, 
because  of  his  infancy,  claim  protection  under  such  cir- 
cumstances. In  Cory  v.  Ger token  (a),  a  married  infant, 
by  the  solicitation  of  himself  and  his  brother,  an  attor- 
ney, obtained  a  transfer  of  stock  from  trustees  a  few 
months  before  he  came  of  age,  and  after  coming  of  age 
received  a  transfer  of  the  residue  of  the  stock  to  which 
he  was  entitled  ;  and  then  assigned  all  the  residue  of 

(a)  2  Madd.  40. 
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I84C).       his  property  to  two  creditors  who  had  struck  a  docket 
M'Cau      against  him,   they    agreeing    not    to   prosecute   the 
V.  docket.     This  was  treated  as  a  fraud  in  the  infant, 

'  and  the  assignees  were  held  not  entitled  to  call  for 
repayment  of  the  money  paid  during  the  infancy ; 
and  that  was  so  ruled  though  there  had  been  a  con- 
firmation by  the  infant  after  he  came  of  age.  The 
fraud  practised  here  by  Catherine  is  therefore  com- 
pletely an  answer  to  her  present  claim,  and  she  can- 
not make  a  party,  who  was  imposed  upon  by  her,  liable 
for  the  consequences  of  her  own  misconduct.  Savage 
V.  Foster  (Jb)  is  to  the  same  effect  with  regard  to  a 
married  woman ;  and  that  case  has  always  been  cited 
with  approbation.  In  Evans  v.  Bucknell  (c)  there 
was  a  bill  to  charge  a  trustee  as  having,  by  delivering 
the  title  deeds  to  the  tenant  for  life,  enabled  him  to 
make  a  mortgage  as  tenant  in  fee,  but  the  bill  was 
dismissed,  the  fraudulent  purpose,  which  was  denied 
by  the  trustee,  resting  on  the  testimony  of  a  single 
witness.  It  is  not,  however,  for  the  holding  in  that 
case  that  the  case  is  cited,  but  for  the  expressions  used 
by  the  Lord  Chancellor,  which  are  immediately  appli- 
cable here.  The  Lord  Chancellor  (JEldon)  said  (rf), 
"The  bill  contended  at  first  that  this  was  a  gross 
fraud  on  the  part  of  the  wife  ;  that  she  was  privy  to 
all  the  circumstances  under  which  her  husband  ob- 
tained the  loan,  and  gave  positive  encouragement  to 
the  party  lending  :  an  allegation  which  if  made  out 
would  be  suflScient  to  postpone  her  to  the  mortgagee ; 
for  coverture  is  no  excuse  for  fraud."  If  the  rule 
contained  in  these  last  words  is  applied  here,  it  will 
be  plain  that,  so  far  as  Mrs.  Catherine  O'Ferrall  is 
concerned,  this  bill  cannot  be  maintained.    But  if  she 

(6)  9  Mod.  35.  (c)  6  Ves.  174.  (c/)  Id.  181. 
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cannot  maintain  the  bill,  neither  can  it  be  maintained  1 84o. 
by  the  children ;  for  if  the  marriage  was  a  good  mar-  m^qTn 
riage,  the  title  to  the  property  was  in  the  husband,  and  ^  v. 
then  the  length  of  time  that  has  been  suffered  to  etecoiara' 
elapse  between  the  period  when  the  payments  were 
made  and  when  the  bill  was  filed  for  an  account  is 
an  answer  to  the  demand ;  Byrne  v.  Freer  {e).  The 
same  principle  was  acted  on  in  a  very  marked  man- 
ner in  Bonney  v.  Ridgard  {f).  That  was  a  case  in 
which  it  was  held  that  a  purchaser  of  leasehold  pre- 
mises from  an  executor  need  not  in  general  see  to  the 
application  of  the  purchase  money,  nor  need  there  be 
any  recital  in  such  assignment  of  the  purpose  for 
which  it  is  sold :  but  if  on  the  face  of  the  assignment 
it  appears  to  have  been  made  in  satisfaction  of  the 
private  debt  of  the  executor,  such  a  sale  is  fraudulent 
against  the  persons  interested  in  the  premises  under 
the  will,  and  a  Court  of  Equity  will  relieve  against  it. 
The  circumstances  there  were  strongly  in  favour  of  the 
Court  granting  relief ;  but  notwithstanding  those  cir- 
cumstances, and  the  rule  itself  in  favour  of  relief,  it 
was  declared  by  the  Court  that  such  a  claim  will  be 
barred  by  a  great  length  of  time  having  run  against 
the  parties  seeking  relief.  There  the  period  of  time 
which  was  held  to  bar  the  right  to  relief  was  not 
so  much  as  20  years.  Then  as  to  the  award.  It  is 
true  that  in  Charnley  v.  Winstanley  (^),  the  Court 
said  that  marriage  was  a  breach  of  a  covenant  to  abide 
by  an  award ;  and  here  Catherine  had  by  writing 
under  seal,  which  is  the  same  as  a  covenant,  agreed  to 
abide  by  the  award.  But  that  case  aflfects  none  but  the 
legal  rights  of  the  parties,  and  equity  will  only  notice 

(e)  2  Molloy  157.  (^r)  5  East,  266. 

(/)  1  Cox,  145. 
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I  s  to.       tlie  dealings  between  the  parties,  and  will  enforce  an 
^0^      award  without  entering  into  the  question  whether  it 
».         is  good  for  legal  purposes.     The  decree  here  is  there- 
to fca/i/ra/   fore  wrong.     If  this  Appellant  is  liable  to  anything, 
it  is  merely  to  the  extent  to  which  the   arbitrators 
have  held    him  liable.      Then  this  Appellant  com- 
plains that  the  cross  bill  filed  by  him  has  been  dis- 
missed with  costs. 

[Mr.  Wakefield  objected  to  any  argument  being 
addressed  to  the  House  with  respect  to  this  matter, 
which  did  not  form  part  of  the  printed  case. 

The  Lord  Chancellor  asked  whether  the  cross  bill  was 
printed ;  and  being  answered  in  the  negative,  read  the 
standing  order  (A),  which  directs  that  the  parties  shall 
print  so  much  of  the  case  as  is  intended  to  be  relied 
on  :  and  held,  that  as  the  matter  relating  to  the  cross 
bill  had  not  been  printed,  it  could  not  now  be  made 
the  subject  of  discussion.] 

Argument  resumed  : — The  decree  is  complained  of 
so  far  as  it  affects  the  general  balance.  It  is  clear 
that,  in  equity,  this  Appellant  ought  not  to  be  held  to 
be  finally  liable  :  nor  ought  he  to  be  held  to  be  solely 
liable,  considering  the  circumstances  of  the  case,  and 
the  position  and  conduct  of  Gerald  O'FerralL  It  is 
difficult  to  understand  what  is  the  effect  of  reserving 
a  remedy  against  a  party,  and  yet  dismissing  the  bill 
which  has  been  filed  against  him.—  [The  Lord  Chan- 
cellor :  If  the  articles  execute  d  on  the  marriage  were 
binding,  and  the  money  was  due  under  them,  Gerald 
O'Ferrall  would  be  the  person  to  receive  and  apply 
that  money.  His  permitting  another  person  to  re- 
ceive that  money,  and  for  other  purposes  than  those 
stated   in   the   articles    would,   under  such   circum- 

(A)   Vide  Standing  Orders,  No.  181  ;  ante  Vol.  VI.  App.p.  979. 
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stances,  be  a  breach  of  his  duty ;  and  yet  the  bill        1840. 
against  him  is  dismissed.] — It  is  impossible  to  recon-       m  Can 
cile  such  a  course  with  the  rules  and  principles  of      ^  ^• 
equity.     The  decree  is  wrong  in  not  dismissing  the     ete contra.* 
bill  as  against  this  Appellant,  or^  at  all  events,  in  not 
proceeding  on  the  same  footing  as  the  award  of  1802; 
and,  most  certainly,  in  no  event  whatever  ought  the 
decree  to  go  against  this  Appellant,  until  every  remedy 
had  failed  against  Gerald  O^FerralL 

Mr.  fVakeJield  and  Mr.  Hallett  (Mr.  Craig  was  with 
them),  for  Catherine  O'Ferrall  and  her  children: — 
That  which  is  imputed  against  Catherine  O'Ferrall 
as  fraud,  may  much  more  strongly  be  so  characterised 
in  the  case  of  Ross  M^Can  himself.  His  object  was 
to  keep  possession  of  an  annuity  of  400/.  due  to 
Margaret  Forbes  as  the  widow  of  the  testator;  and 
he  therefore  concealed  his  marriage  with  her,  and 
one  year  after  her  marriage  she  passed  her  accounts 
as  Margaret  Forbes.  The  alleged  fraud,  therefore,  so 
much  relied  on  by  the  other  side,  cannot  at  all  events 
be  set  up  by  the  Appellant  against  Catherine  O'FerralL 
To  set  up  such  a  defence  in  equity,  he  ought  not  him- 
self to  be  liable  to  the  same  imputation :  yet  he  is 
liable  to  it,  even  more  strongly  than  she  is.  But,  as 
between  them,  there  was  no  fraud  on  Catherine's 
part ;  there  was  not,  there  could  not  be  any  conceal- 
ment. He  knew  of  Catherine's  marriage  and  of  the 
settlement,  and  for  purposes  of  his  own  he  agreed  with 
John  O'Ferrall  the  husband,  and  made  the  payments 
without  regard  to  the  objects  of  the  settlement.  A  bill 
had  been  filed  on  behalf  of  the  children,  and  a  refer- 
ence was  agreed  upon,  to  which  all  the  three  children 
were  parties.     On  the  14th  of  May  1802,  there  was 
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1840.  a  consent  by  them  to  enlarge  the  time  for  making  the 
award.  On  the  22d  of  that  months  Catherine  Fof^bes^ 
one  of  the  children,  married  John  O^FerralL  If  the 
eucwtra*  conscnt  to  enlarge  the  time  was  really  signed  before 
the  marriage,  she  was  not  wrong  in  signing  it  in  her 
maiden  name,  but  then  the  marriage  would  make  it 
void :  if  it  was  signed  after  her  marriage,  it  was  void 
on  that  account.  The  marriage  took  place  in  May. 
Ross  M'Can,  in  his  answer,  denied  that  he  knew  any- 
thing of  it  until  August  or  September ;  but  the  testi- 
mony of  Priscilla  O'Connor  is  decisive  against  him  on 
that  point,  as  it  shows  that  he  himself  communicated 
to  her  the  fact  of  the  intended  marriage  two  days 
before  it  actually  took  place.  And  on  the  17th  of 
June  1802,  Ross  M^Can  wrote  a  letter  to  the  husband, 
in  which  are  these  words :  "  I  must  ask  you  to  bring 
with  you  Mrs.  O'FerraWs  account  book,  which  is  in  a 
blue-paper  cover."  That  confirms  in  the  strongest 
manner  Priscilla  O*  Connor' %  testimony.  The  date  of 
the  marriage  settlement  is  the  22d  of  May^  being  the 
day  of  the  marriage.  Gerald  (fFerrall  was  present 
at  the  marriage,  and  he  executed  the  articles  which 
are  dated  on  the  day  of  the  marriage.  These  circum- 
stances tend  most  strongly  to  show,  and  in  law  would 
lead  to  that  conclusion,  (Starkie  on  Evidence  (i),)  that 
they  were  executed  on  the  day  they  bear  date ;  so  that 
the  objection  (never  raised  till  now)  that  they  were 
not  executed  till  long  afterwards,  seems  to  have 
nothing  to  support  it.  M^Can,  therefore,  was  bound 
to  make  the  payments  due  to  Catherine  O'Ferrallt 
according  to  the  terms  of  those  articles.  [Reference 
was  here  made  to  a  variety  of  letters,  with  a  view  to 

(t)  Vol.  ii.  p.  788. 
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show  the  probability  of  M'CarC^  having  been  from  the       i840. 
first  acquainted  with  the  articles  executed  on  the  mar-      *^X 
riage  of  Catherine.']     It  is  plain  that  there  was  conni-  v. 

vance  between  Ross  M'Can  and  John  O'Ferrall.  The  Z^^Z't^)' 
marriage  was  known,  and  the  payment  of  money  as 
if  in  ignorance  of  that  fact,  is  a  test  of  the  existence  of 
firaud.  But,  beyond  this,  the  fraud  in  the  case  of 
M^Cafi%  own  marriage,  and  the  concealment  of  it,  is 
undoubted.  If  a  man  gives  his  wife  400/.  a  year  for 
herself  and  her  children,  he  gives  t'  at  sum  for  the 
benefit  of  all,  and  the  application  of  it  in  a  manner 
different  from  that  intended  by  the  will  is  a  fraud.  It 
is  impossible,  by  any  forced  construction  of  the  words 
of  this  will,  to  say  that  Margaret  took  an  annuity  of 
400/.  She  had  no  exclusive  claim  on  that  annuity; 
but  by  the  fraud  of  herself  and  her  husband,  the  latter 
obtained  an  exclusive  benefit  from  it.  The  award,  in 
not  holding  M^Can  fully  responsible,  on  this  point  was 
defective.  His  conduct  was,  throughout,  that  of  a 
man  who  was  not  dealing  properly  with  a  fund  he 
had  undertaken  to  administer.  He  admits  that  in 
August  or  September  he  knew  of  Catherine's  marriage : 
yet  on  the  9th  of  November  1802,  a  power  of  attorney 
was  executed  by  Arthur^  Catherine^  and  Prisdlla^  to 
enable  him  to  apply  for  and  obtain  certain  securities 
out  of  Court ;  and  that  power  was  executed  by  Cathe- 
rine in  her  maiden  name.  He  acted  on  that  power 
on  the  26th  of  September  1 803.  And  in  like  manner, 
a  petition  presented  by  Catherine  in  1800,  and  on 
which  an  order  was  made  for  the  payment  of  1,000  /. 
from  the  fund  in  Court,  was  presented  by  her,  with 
M^  Can's  knowledge,  in  her  maiden  name,  and  the 
receipt  was  signed  in  her  maiden  name,  though  that 
receipt  was  witnessed  by  her  husband  John  O' Ferrall 
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1840.       himself,  and  the  payment  of  the  money  was  for  his 
.j,^  benefit.     It  is  not  even  pretended  that  at  the  time 

V.  M'Can  was  ignorant  of  the  marriage.  But  in  fact  he 
et  ecotura!  ^^^  S^^^^Y  ^^  ^'^^^  fraudulent  concealment  throughout, 
with  regard  to  his  own  marriage  as  well  as  O'Ferrairs; 
for  there  are  several  affidavits  made  by  him  after  his 
marriage  with  Margaret  Forbes^  in  all  of  which  he 
describes  his  own  wife  by  the  name  of  her  former 
husband.  In  this  way  he  got  possession  of  money  to 
which  he  had  no  title.  M'Can  was  not  the  trustee  of 
the  children's  fortune ;  he  was  the  personal  represen- 
tative of  the  father  and  mother,  and  the  receiver  of 
the  Court  of  Chancery;  but  it  was  the  Court  itself 
that  was  bound  to  distribute  the  fimd  which  he  re- 
ceived, and  for  which  he  ought  to  have  accounted  to 
the  Court.  The  Lord  Chancellor  of  Ireland  was 
wrong,  therefore,  in  not  directing  some  inquiry  in 
order  to  ascertain  what  was  the  fortune  of  Catherine. 
The  marriage  articles  themselves  were  a  fraud  on  her : 
and  it  is  the  duty  of  a  Court  of  Equity,  in  the  case 
of  a  female  ward  above  21,  to  see  that  when  she 
executes  articles  on  an  intended  marriage,  she  knows 
what  are  her  rights,  and  has  a  clear  intention  as  to 
the  disposition  of  her  property.  Here,  though  the 
property  is  that  of  the  wife,  the  settlement  is  so 
framed  that  she  might  be  left  by  the  death  of  her 
husband,  the  day  after  tlj^  marriage,  totally  destitute. 
The  Court  will  remedy  this,  and  give  her  a  life 
interest  in  the  property.  The  Court  will  interfere 
here,  because  this  is  the  case,  not  of  a  trustee,  but  of 
a  receiver  of  the  Court,  the  receiver  of  the  money  of 
an  infant.  The  gift  to  Margaret  was  not  merely  for 
herself  but  for  her  children.     In  Woodw.  Jf^ood{j\ 

(j)  1  Myl  &  Cr.  401. 
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a  testator  devised  certain  estates  by  name,  together        is+o. 
with  his  farming  stock  and  furniture,  to  his  beloved       m^cIn' 
wife,  to  sell,  to  discharge  all  his  creditors:  and  he  «• 

constituted  his  wife  and  T.  W.  his  executors,  whom  et  e  comra! 
he  appointed  to  sell  and  dispose  of  all  his  estates  and 
chattels  in  such  manner  as  they  should  jointly  agree 
upon,  or  not  to  sell  if  it  seemed  most  advisable  to 
keep  them,  or  in  any  way  that  they  should  think 
proper,  so  that  every  creditor  had  his  money;  and  if 
sold,  all  overplus  to  his  wife,  to  support  herself  and 
family.  The  words  there  seemed  amply  sufficiently 
to  give  tlie  largest  rights  and  powers  to  the  wife,  but 
it  was  held,  upon  demurrer,  that  the  testator's  children 
had  such  an  interest  in  the  devised  estates  as  enabled 
them  to  sustain  a  bill  against  the  widow  and  her  co- 
executor,  impeaching  a  sale  on  the  ground  of  fraud, 
and  praying  an  account  of  the  rents  and  profits.  That 
case  proceeded  upon  an  express  adoption  of  Cooper  v, 
Thornton  (Jc\  where  it  was  held,  that  a  payment 
made  like  the  present  was  good,  so  as  to  protect  the 
executor,  on  the  sole  ground  that  the  person  to  whom 
the  money  was  paid  was  in  effect  created,  by  the 
words  of  the  will,  the  trustee  to  execute  its  pur- 
poses. Otherwise  the  payment  would  have  been 
bad.  And  in  like  manner,  in  Robinson  v.  Tickell  (/), 
where  there  was  a  bequest  to  A.  for  her  and  her 
children's  use,  a  transfer  was  decreed  to  A.  None 
but  the  strongest  words  are  capable,  in  such  cases, 
of  defeating  the  interests  of  the  children,  for  the  Court 
will  not  leave  them  without  provision.  In  Hamley 
V.  Gilbert  (w),  there  was  a  direction  for  payment  of 
residue  to  E.  G.  H.,  to  be  applied  by  her  at  her  dis- 

{k)  3  Bro.  Ch.  Cas.  96  &  186.  (m)  1  Jac.  354. 

{J)  8  Ves.  142. 

E  4 
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1840.       cretion  for  or  towards  the  education  of  her  son,  and 
*    ,^  that  she  should  not  be  liable  to  account  to  him  or  any 

V.  other  person  for  the  disposal  or  application  of  it. 

ZVc^fUra.'  ^'  G.  H.  was  held  to  be  entitled  to  the  residue,  which 
was  considerable,  but  subject  to  the  application  of  so 
much  of  it  as  the  Court  might  think  fit,  to  the  educa- 
tion of  the  son  during  his  minority.  And  all  the  de- 
cisions are  in  accordance  with  this  principle.  Thus, 
in  Barton  v.  Cooke  (n)^  there  was  a  legacy  for  the 
board  and  education  of  an  infant  *^  until  he  shall  be 
fit  to  be  put  out  apprentice ;"  and  then  a  further 
sum  with  him  as  an  apprentice  fee :  the  infant 
having  attained  19,  and  not  having  been  put  out 
apprentice,  was  held  entitled  to  the  legacies.  And 
in  Taylor  y.  Bacon  (o),  the  testator  gave  1,600/.  to 
trustees,  and  directed  them  to  pay  the  interest  to  his 
son's  wife,  for  the  benefit  of  his  son,  herself,  and 
children,  during  his  son's  life ;  and  after  his  son's 
decease,  the  1,600/.  were  to  remain  in  trust,  for  the 
benefit  of  the  wife  and  children,  for  her  life,  and  at 
her  death  to  be  divided  equally  among  the  children 
if  they  should  have  attained  21,  but  if  any  of  them 
were  minors,  their  shares  were  to  be  held  in  trust  for 
them  till  they  were  21 ,  and  the  interest  was  in  the 
meantime  to  be  applied  for  their  maintenance;  but 
should  the  wife  marry  again,  the  children  were  then 
to  receive  their  shares  as  they  attained  21.  It  was 
held  that  the  wife  was  a  trustee  of  the  interest  for 
herself,  her  husband,  and  children,  and  that  the 
shares  of  the  children  in  the  principal  did  not  vest 
in  them  till  they  attained  21 .  Even  in  that  case,  where 
the  interest  of  the  children  was  held  not  to  vest  till  21, 
the  Court  protected  them  against  any  fraudulent  appli- 

(m)  5  Vc6.  461.  (o)  8  Sim.  100. 
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cation  of  the  fund.  Here  it  is  clear  that  there  was  a  1840. 
fraudulent  application  of  the  fund  by  M^Can,  the  m^Cam 
person  who  undertook  the  duty  of  administering  the  v. 

estate.      There  was  a  connivance  between  him  and  at     ete  contra! 
least  one  other  person ;  and  under  these  circumstances 
a  Court  of  Equity  ought  to  hold  him  responsible  to 
the  children. 

Mr.  Tinney  and  Mr.  J.  Russell^  for  Sarah  O'FerralU 
the  representative  of  Gerald  O'Ferrall: — There  is  no 
ground  whatever  for  fixing  Oerald  O'Ferrall  with 
any  greater  liability  than  that  which  has  been  imposed 
on  him  by  the  Court  below,  nor  indeed  for  holding 
him  liable  at  all.  He  acted  throughout  fairly  and 
properly :  there  is  no  pretence  for  charging  him  with 
collusion  or  connivance.  He  derived  no  benefit  what- 
ever, like  M'Can  or  John  O'FerraU^  from  the  manner 
in  which  the  fund  was  administered.  He  was  not  in 
any  way  a  party  to  the  proceedings  until  the  marriage 
of  Catherine  Forbes  with  John  O'Ferrall:  and  even 
then  there  is  nothing  to  show  that  he  interfered  at  all 
in  the  matter,  or  that  he  derived  the  smallest  advan- 
tage from  the  mode  in  which  the  money  was  paid. 
If  there  were  any  fraudulent  proceedings,  they  rested 
entirely  with  Ross  M'Can  and  John  O'Ferrally  the 
husband  of  Catherine.  The  Lord  Chancellor  therefore 
has  rightly  dismissed  the  bill  filed  against  Gerald 
(yFerrall ;  for  that  bill  throughout  charged  fraud,  and 
did  not  ask  any  relief  in  respect  of  mere  negligence.  It 
may  be  that  Gerald  O'Ferrall  had  not  actively  and 
attentively  applied  himself  to  see  the  object  of  the 
articles  of  the  marriage  properly  carried  out ;  but  that 
alone  will  not  render  him  liable  to  this  proceeding, 
and  there  is  not  the  least  pretence  for  saying  that  he 
has  incurred  any  liability  by  joining  in  any  fraudu- 
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1840.       lent  proceeding.     Admitting  therefore  that  the  rights 

^,'  of  the  children  are  such  as  are  now  contended  for, 

V.  and  not  disputing  any  of  the  cases  which  have  been 

el  eamtr^*  cited  to  show  the  nature  and  extent  of  those  rights, 

it  is  plain  that  Gerald  O'Ferrall  is  not  affected  by 

them,  but  that  he  is  entitled  to  have  the  bill  against 

him  dismissed. 

Mr.  PembertoTij  in  reply : — ^The  award  has  been 
made  under  a  rule  of  Court,  which  was  made  at  the 
desire  of  all  the  parties  interested  ;  they  are  therefore 
bound  by  it.  The  payments  made  by  M^Can  were 
made  in  ignorance  of  the  marriage  and  the  trusts  of 
Catherine's  settlement,  and  he  was  under  no  obliga- 
tion to  inform  himself  of  those  trusts.  The  person  so 
carrying  them  into  effect  was  Gerald  O'Ferrall; 
and  his  estate,  not  that  of  M'Can^  must  be  held 
responsible. 


1841:  '^^^  Lord  Chancellor  : — My  Lords,  this  case  affords 

April  27.  a  melancholy  instance  of  the  extent  to  which  frauds 
may  be  practised  within  the  precincts  of  a  Court  of 
Equity.  When  such  cases  occur,  the  Court  must 
feel  an  anxious  wish  to  afford  all  such  relief  as  may 
be  consistent  with  its  principles  and  practice,  and  as 
far  as  possible  to  prevent  its  proceedings  from  being 
instrumental  in  protecting  the  authors  of  such  frauds. 
This  is  not  only  due  to  the  parties  injured,  but  to  the 
public,  who  have  an  interest  in  the  result,  which  may 
deter  others  from  attempting  similar  practices. 

The  papers  in  the  cause  are  very  voluminous,  and 
the  argument  both  at  this  bar  and  in  the  Court  below 
took  a  very  extended  range ;  but  it  will  iu)t  be  neces- 
sary lor  nic  to  occupy  much  time  iu  stating  the  grounds 
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upon  which  I  have  formed  the  opinion  that  the  Appel-  i84i. 
lants,  in  the  cross  appeal,  are  entitled  to  a  much  m*Ca» 
more  extensive  relief  than  the  decree  appealed  from  »• 

has  given.  ete  contra. 

The  Appellant  Catherine  O'Ferrall  is  one  of  the 
children  of  the  Rev.  Arthur  Forbes^  who  died  in  1783, 
having  by  his  will  given  the  residue  of  his  property 
equally  between  his  wife  and  children  ;  having  thereby 
directed  that,  during  his  wife's  widowhood.  400/. 
per  annum  should  be  paid  to  her,  for  herself  and  the 
maintenance  and  education  of  his  children,  but  that 
upon  her  second  marriage  she  should  receive  60  /.  per 
annum  only;  and  in  that  case  he  directed  that  the 
maintenance  and  education  of  his  children  should  be 
paid  out  of  his  estate,  under  the  direction  of  his 
nephews  and  certain  other  relations.  The  widow, 
after  a  contest,  obtained  probate  of  this  will  in  1790, 
and  in  1791  married  Moss  M'Can  (of  whose  estate 
the  Respondent  Joseph  Henry  M^Can  is  now  the 
representative),  and  died  on  the  17th  of  November 
1794;  whereupon  Ross  M^Can  obtained  administra- 
tion of  her  estate,  and  of  the  estate  of  the  testator 
Arthur  Forbes^  during  the  minority  of  the  children, 
which  terminated  on  the  17th  of  January  1798,  by 
the  Appellant  Catherine  then  attaining  21 ;  and  upon 
Arthur^  another  of  the  children,  attaining  21  in  Au^ 
gust  1801,  administration  was  granted  to  him;  but 
Ross  APCan  had,  by  an  order  of  the  Court  of  Chan- 
cery in  Ireland^  of  the  8th  of  January  1796,  been 
appointed  receiver  of  the  fortune  of  the  children, 
entering  into  security  to  account  for  such  parts  of  the 
fortune  of  the  minors  as  he  should  from  time  to  time 
receive  ;  as  is  usual  in  such  cases. 

On  the  22d  of  May  1802,  Catherine  married  John 
O'Ferrall  \  and  by  articles  executed  in  contemplation 
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^ — • 


1841 .  of  the  marriage,  it  was  provided  that  Gerald  O'Ferrall 
^^^^^  a  trustee,  should  get  in  the  fortune  of  Catherine^  then 
V.  in  the  hands  of  Ross  M^Can  and  otherwise,  and  pay 
He  contra^  1,000/.  to  John  O' Fevrall  the  husband,  and  invest 
the  residue,  and  pay  the  income  to  the  husband  for 
the  joint  lives  of  the  husband  and  wife  and  the  sur- 
vivor, and  after  the  death  of  the  survivor  divide  the 
same  among  the  children,  as  the  husband  and  wife  or 
the  survivor  should  appoint;  and  in  default  of  ap- 
pointment, equally.  It  does  not  appear  that  any 
suit  had  been  instituted  during  this  period ;  but  in 
1791  the  widow,  and  in  1796  Ross  M^Can,  were 
appointed  receivers  of  the  fortunes  of  the  infants, 
under  the  sanction  of  the  Master,  which  appears  to 
be  according  to  the  practice  of  the  Court  of  Chancery 
in  Ireland  \  and  in  1796,  on  the  26th  of  May^  an 
allowance  of  80/.  per  annum  was  ordered  for  the 
maintenance  of  the  children,  the  widow  being  then 
dead ;  but  it  appears  that  from  the  time  of  the  mar- 
riage between  her  and  Ross  M^Can^  the  400/.  were 
paid  to  her  or  her  husband,  though  by  the  will  she 
was  entitled  only  to  60  /.;  which  was  effected  by  con- 
cealing from  the  Court  the  fact  of  the  marriage. 
Although,  therefore,  it  appears  that  in  1792  the 
widow,  and  in  December  1795  Ross  M^Can,  passed 
accounts  before  the  Master,  to  which  though  no 
irregularity  in  point  of  form  has  been  imputed,  it  is 
certain  that  such  accounts  were  erroneous  and  frau- 
dulent to  the  extent  of  the  difference  between  the 
400  /.  and  60  /.  per  annum,  unless  some  allowance 
might  have  been  claimed  for  the  maintenance  of  the 
children  from  the  date  of  the  mother's  marriage,  she 
having  been  appointed  guardian  of  their  persons.  It 
does  not  appear  that  any  other  account  was  taken, 
or  that  anything  else  took  place  affecting  the  interest 
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of  the  children,  or  the  liability  of  the  accounting       184.1. 
parties,  till  after  the  marriage  of  Catherine  in  1802.     ^"^7^^ 
There  had,  indeed,  been  a  reference  to  arbitration,         v. 
and  an  order  for  that  purpose,  but  the  time  for  making    ^^e^amtr^' 
the  award  had  expired,  and  no  consent  to  enlarge  the 
time  had  been  given  when  the  marriage  took  place. 

Ross  M^Can^  by  his  answer,  denied  knowledge  of 
this  marriage  of  Catherine  Forbes  until  September 
1802,  and  the  articles  of  the  marriage  till  1811. 
This  knowledge  of  the  marriage  at  the  time  it  took 
place  is,  however,  established  by  the  evidence  of 
Priscilla  O'ConnoVy  who  says  that  she  was  informed 
of  the  intended  marriage  a  couple  of  days  before  it 
took  place,  by  Ross  A/'Ca»  himself ;  and  by  a  letter 
from  him  to  John  O^Fen'allj  dated  the  17th  of  June 
1802,  in  which  he  desires  John  O'Ferrall  to  bring 
with  him  Mrs.  O'FerralVs  private  book.  Of  his 
knowledge  of  the  articles  prior  to  1811  there  is  not, 
I  believe,  any  direct  proof;  but  when  it  is  considered 
that  he  was  the  husband  of  the  mother  of  Catherine 
O'Ferrallj  and  that  Gerald  O'Ferrall  was  the  trustee 
of  the  settlement,  and  that  these  parties  combined 
with  John  O'Ferrall  the  husband  to  conceal  the  fact 
of  this  marriage  also  from  the  Court,  there  can 
scarcely  be  any  moral  doubt  of  his  knowledge  of  the 
settlement.  To  have  made  known  the  existence  of 
the  settlement,  or  even  the  fact  of  the  marriage, 
would  have  been  destructive  of  the  scheme  which  he 
appears  to  have  formed  of  settling  his  accounts  with 
John  O'FerralU  and  that  through  the  instrumentality 
of  Gerald  O'Ferrally  whom  these  parties  had  ap- 
pointed as  arbitrators,  together  with  Mr.  Serjeant 
Browne,  to  settle  all  matters  in  difference  between  the 
children  and  Ross  M^Can. 

On  the  25th  of  June  1802,  an  order  was  made, 
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1841.       expressed  to  be  with  consent  o{  Catherine  Forbes,  but 

^■^^^^^7[^      who  was  then  Mrs.  O'Ferrall,  and   to  which   Ross 

V'         M^Can  was  also   a   party,  enlareinff   the  time  for 

etc  contra'   making  the  award  until  the  27th  of  June  instant; 

and   on   that  day  the   arbitrators   made    an   award 

directing  Ross  M^Can  to  pay  to   Catherine  Forbes 

4,872/.  13  5.  4  c/. 

At  this  time  Catherine  was  a  married  woman,  and 
the  capital  of  her  fortune  was  the  property  of  her 
children.  The  submission,  therefore,  and  the  award, 
were  inoperative,  and  so  they  seem  to  have  been 
treated  by  the  parties :  for  on  the  6th  of  September 
1802,  an  order  was  made  for  Ross  M'Can  accounting 
before  tlie  Master;  and  on  the  4th  of  October  1803, 
an  order  was  made  that  Ross  APCan  should  account 
before  the  Master  as  administrator  of  the  original  tes- 
tator and  of  Margaret  Forbes,  and  as  guardian  of 
the  persons  and  receiver  of  the  fortunes  of  the  late 
minors  respectively,  and  to  inquire  when  they 
respectively  attained  21,  and  what  was  due  to 
them  respectively,  and  why  M^Can  had  not  duly 
accounted  before.  This  reference  was  never  prose- 
cuted, and  no  report  was  ever  made  ;  and  nothing 
which  afterwards  took  place  in  the  cause  can  have  the 
effect  of  protecting  Ross  APCan  from  accounting  for 
the  share  of  Catherine.  Although  he  appears  to  have 
passed  an  account  before  the  Master  in  1806,  and  in 
1810,  and  1814,  asreceiver,  yet  the  proceedings  were 
carried  on  in  the  name  of  Catherine  Forbes,  her  set- 
tlement being  even  in  the  last  of  those  years  still  con- 
cealed, although  Ross  M'Can  admitted  that  he  knew  of 
the  settlement  in  1 81 1 .  The  accounts  of  1 806  were  not 
in  fact  taken  by  the  Master  at  all,  but,  as  appears  by 
the  report  itself,  and  by  an  affidavit  of  Ross  M'Can 
of  the   30th  of  April  1806,  were  adopted  upon  the 
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alleged  consent   and   approval  of   Catherine    Forbes  i84i. 

and  the  other  children ;   Moss  M*Can  himself  well  ^~^     ' 

knowing    at    that   time    that   the    person   thus    de-  v. 

scribed  as  Catherine  Forbes  was  a  married  woman  ^7j'^^'^!:}" 

€t  t  contra^ 

and  incapable  of  consenting,  the  whole  of  her  property 
being  at  the  time  in  trust  for  her  children :  and  the 
accounts  of  1810  appear,  by  an  affidavit  of  Ross 
J/*Can  of  the  9th  o^  June  1810,  to  have  been  adopted 
by  the  Master  upon  the  consent  of  John  O'Ferrall. 
The  accounts  in  1814  were  passed,  and  Ross  AP  Can's 
recognisance  vacated,  under  an  arrangement  that  they 
should  not  be  binding ;  as  appears  from  a  letter  from 
him  to  John  O^Ferrall^  dated  the  Ibih  oi  February 
1815,  in  which  he  uses  the  following  words:  "By 
your  consenting  to  have  my  recognisance  vacated 
under  the  accounts  which  I  passed  before  the  Master 
in  July  last,  1  do  not  mean  to  bind  you  or  Mrs. 
O'Fcrrall  by  that  account :  on  the  contrary,  you  and 
I  will  settle  our  accounts  relative  to  the  late  Reverend 
Arthur  Forbes'^  property  as  if  no  such  account  had 
been  passed."  These  accounts  cannot  raise  any  im. 
pediment  to  the  claims  of  the  children  of  Catherine 
Forbes ;  and  nothing  more  appears  to  have  taken  place 
till  1819,  when  a  bill  was  filed  by  John  O'Ferrall  and 
his  wife,  which  having  abated  by  the  death  of  Ross 
M^Canin  1 828,  was  revived  against  the  present  Respon- 
dent Joseph  Henry  M'Can^  and  was  dismissed  in  1832, 
the  defendant  undertaking  to  give  security  for  8,000/. 
to  abide  any  decree  to  be  made  on  a  bill  to  be  filed  in 
relation  to  the  assets  of  the  testator  Arthur.  Forbes,  in 
behalf  of  Catherine  O' Ferrall  and  her  children,  or  any 
of  them.  The  bill  upon  which  the  decree  in  question 
was  made,  was  accordingly  filed  by  Catherine  O'Fer- 
rail  and  her  children.  This  decree  seems  to  assume, 
for  certain  purposes,  the  validity  of  the  award ;  for  it 
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1841.       makes  the  sum  thereby  to  be  awarded  the  foundation 
M'Cah       ^^  ^^®  claim  which  it  seeks  to  enforce  against  M^CarC% 
^^^  w-  estate ;  adding  however  certain  sums  to  it,  which,  as 

el  e  cmtra.  it  appeared  to  the  Court,  had  been  improperly  with- 
held from  the  notice  of  the  arbitrators,  or  which  at 
least  had  not  been  included  in  their  award. 

I  do  not  very  well  understand  this  mode  of  dealing 
w  th  the  award,  supposing  it  to  be  valid  ;  or  dealing 
with  it  at  all,  if  invalid  and  inoperative  :  and  being  of 
opinion  that  it  is  invalid  and  inoperative  as  against 
the  plaintiffs,  I  think  the  decree  must  be  altered  in 
this  respect,  and  the  account  directed  without  refer- 
ence to  the  award  at  all.  But  as  I  do  not  find  any 
ground  for  impeaching  the  regularity  of  the  accounts 
passed  in  1792  and  1795,  the  accounts  to  be  taken 
must  be  upon  the  footing  of  the  accounts  passed ;  but 
as  it  is  proved  that  there  are  material  errors  and 
omissions  in  those  accounts,  the  Master  must  look 
into,  and  if  necessary,  correct  such  accounts ;  and  such 
accounts  must  be,  in  particular,  corrected  by  taking 
therefrom  the  400/.  per  annum  from  the  time  of 
the  marriage  of  Margaret  Forbes^  and  by  substitut- 
ing in  place  of  it  60/.  per  annum,  to  which  she  was 
entitled  after  such  marriage.  To  which  there  must 
be  added  an  inquiry  of  who  maintained  the  children 
from  the  marriage  of  the  mother  in  June  1791 
until  the  25th  of  May  1796,  when  80  Z.  per  annum 
was  allowed  for  the  maintenance  of  the  children  ; 
and  if  Ross  M^Can  or  the  mother  maintained  them, 
what  ought  to  be  allowed  for  such  maintenance  dur- 
ing the  time,  and  the  amount  thereof  to  be  charged 
in  the  account,  and  interest,  calculated  upon  the 
difference  between  the  400/.  and  the  sum  so  to  be 
credited  to  the  account,  in  the  same  manner  as  in- 
terest  is   calculated  upon   the  rest  of  the   account: 
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and  that  the  Master  do  ascertain  what  balances  were  iBiri. 
from  time  to  time  in  the  hands  o{  Ross  APCan.  And  m«Can 
as  Johi  O'Ferrall  has  received  large  sums,  part  of  ^• 

the  share  of  Catherine  in  the  testator's  property,  that  ete contra.* 
an  account  be  taken  of  what  he  has  so  receive^l,  and 
when  and  under  what  circumstances  each  of  such 
sums  was  so  received.  This  account  is  proper,  not 
because  payments  to  her  by  Ross  M^Can  can  ever 
primd  facte  be  discharges  as  against  the  owners  of  the 
fiind,  inasmuch  as  Ross  M'Can's  connexion  with  the 
estate  at  the  time  of  CafAcriwc's  marriage  was  confined 
to  his  office  of  receiver,  and  to  what  remained  due  from 
him  in  respect  of  his  former  office  of  representative  of 
Arthur  Forbes  and  Margaret  his  widow;  in  all  which 
characters  it  was  his  duty  to  account  to  the  Court, 
and  which  he  had  been  ordered  to  do.  In  such  a  case, 
if  one  even  innocently  pays  money  to  other  persons 
whom  he  supposes  to  be  entitled  in  right  of  the  par- 
ties in  the  cause,  but  who  prove  not  to  be  so  entitled, 
he  will  be  responsible  to  such  parties ;  inasmuch  as  in 
making  such  payments  he  departs  from  the  strict 
line  of  his  duty,  and  is  therefore  liable  for  any  error 
he  may  commit.  Such  account  is  also  proper,  because 
the  owners  of  the  fund,  although  their  primary  claim 
is  against  Ross  M'Can^  may,  if  they  fail  to  obtain 
payment  out  of  his  estate,  recover  it  from  John 
O^Ferrall;  and  because,  although  it  is  premature  to 
declare  rights  dependent  on  circumstances  not  yet 
ascertained,  and  it  is  not  regular  to  do  so  between  co- 
defendants,  it  may  become  necessary  hereafter  to  act 
upon  the  esult  of  such  account  between  the  estates  of 
Ross  M^Can  and  John  O'FerralL  It  is  also,  I  think, 
premature  to  make  any  provision  as  to  the  manner  in 
which  the  articles  upon  the  marriage  of  John  O'Fer- 
roll  and   Catherine  Forbes  ought  to  be  carried  into 
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1841.  effect,  the  fund  which  is  to  be  the  subject  of  that 
settlement,  and  the  liabilities  of  John  O'Ferrall  to- 
wards that  fund,  being  unascertained:  the  answers 
et  e^coiu^J  show  a  Sufficient  title  in  Catherine  to  support  her  posi- 
tion as  co-plaintiff  with  the  children.  It  would  also 
be  premature  to  make  any  declaration  as  to  the  liabi- 
lity of  Gerald  O'Ferrall ;  but  I  think  his  personal 
representative  ought  to  have  been  retained  before  the 
Court.  That,  however,  is  not  complained  of;  for  the 
complaint  of  Joseph  Henry  M^Can^h  appeal  is  only 
that  he  ought  to  have  been  primarily  liable,  for  which 
there  is  no  pretence.  All  questions  of  interest  and 
costs  ought  also  to  be  postponed  until  after  the  report. 
The  cross  appeal  must  be  dismissed  with  costs. 

Now,  my  Lords,  the  usual  course  of  proceeding  in 
this  House,  in  arranging  the  minutes  of  the  decree, 
has  been,  to  declare  the  principle  upon  which  the 
decree  is  to  be  founded,  and  to  refer  it  back  to  the 
Court  to  carry  it  into  execution.  That,  however,  has 
been  found  to  lead,  sometimes,  to  repetitions  of  ap- 
peals ;  the  Court  below  not  always  carrying  into  effect 
the  intention  of  this  House  in  the  way  in  which 
the  parties  understood  that  the  House  desired  those 
intentions  to  be  carried  into  effect :  where,  therefore, 
it  is  pQssible,  I  think  it  more  expedient  and  more 
calculated  to  save  expense  to  the  parties  that  this 
House,  in  making  its  order,  should  frame  the  decree 
in  such  a  manner  as  to  prevent  the  necessity  of  any 
further  reference  to  the  Court  below. 

The  following  order  was  subsequently  made  by  the 
House : — 

"  It  is  Ordered,  8cc.  that  the  original  appeal  be  dismissed 
this  House :  that  the  Appellant  in  that  appeal  do  pay  the  costs 
of  the  Respondents,  Catherine  O^Ferrall,  Gerard  (yFerrall, 
Arthur  (yFerrall,  since  deceased^  and  John  O'Ferratt  the 
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younger,  and  of  Sarah  (yPerrall,  administratrix  of  Oerald        1841. 
O*  Ferrall  the  elder,  incurred  by  them  in  respect  of  the  ori- 
ginal appeal,  &c.    That  the  decrees  of  the  6th  of  March 
and  10th  of  July  1884,  the  two  orders  of  the  2d  of  July    O'Ferrall, 
and  3l8t  of  October  1835,  and  the  decree  of  the  19th  of     ^^^^^^'^ 
Nofttmber  1835,  complained  of  in  the  cross  appeal,  be  re- 
versed.    And  it  is  declared  that  the  plaintiffs  in  the  case 
of  O'FeiTfl//  V.  M^Can,  in  the  Court  of  Chancery  in  Ireland, 
are   entitled  to  a  decree  for  an   account  of  the  personal 
estate  of  Arthur  ForbeSf  and  of  the  receipts  and  payments 
in  respect  thereof  of  Margaret  Forbes  and  of  Ross  M^Can, 
as  personal  representatives  of  the  said  Arthur  Forbes,  and 
as  guardians  and  receivers  of  the  fortunes  of  his  children, 
and   otherwise  howsoever,  without  regard  to  the  award  of 
the  26th  of  June  1802,  or  any  account  taken  subsequently 
to  the  marriage  of  the   said  Catherine   O'Fertall  with  the 
defendant  John  O'Ferrall;  and  also  of  the  receipts  and  pay- 
ments of  the  defendant  Joseph    Henry  M*Can,  in  respect 
of  such  estate;  and  that  such  accounts  ought  accordingly 
to  be  taken  against  the  said  J,  H,  M^Can,  and  the  estate  of 
Margaret  Forbes  and  Ross  M*Can:  and  that  it  ought  by 
such  decree  to  be  declared,  that  in  taking  such  accounts,  the 
said  Margaret  Forbes  is  to  be  considered  as  entitled,  under 
the  will  of  the  said  testator  Arthur  Forbes,  to  the  annual 
sum  of  400 1,  only  up  to  the  time  of  her  marriage  with  Ross 
M^Can,  and  to  the  annual  sum  of  60/.  only  from  that  time. 
And  that  inquiries  ought  by  such  decree  to  be  directed  as  to 
by  whom    the  plaintiff  Catherine  O'Feirall  and   the  other 
children  of  the  testator  were  maintained  from  the  tune  of 
the  marriage  of  the  said  Margaret  Forbes  up  to  the  17th 
of  July  1796,  when  the  allowance  of  80  /.  per  annum  com- 
menced under  the  order  of  the  25th  of  March  1 796  ;  and  if 
it  should  appear  that  they  were  maintained  during  the  time 
by  the  said  Margaret  Forbes  or  Ross  M'Can,  then  that  the 
Master  ought  to  be  directed  to  inquire  what  ought  to  be  al- 
lowed for  such  maintenance  during  that  time :  And  that  the 
Master  ought  to  be  directed  to  ascertain  what  balances  were 
from  time  to  time  in  the  hands  of  the  said  Margaret  Forbes 
and  Ross  M'Cati,  on  account  of  the  said  estate,  or  of  the 
share  therein  of  the  said   Catherine  0*Ferrall\  and  also  to 
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1841.        ascertain  what,  at  the  time  of  the  marriage  of  Cat/ierine  with 
^"■^^     '       John  O'Ferrally  was  the  amount  of  her  share  and  interest  of 
^  ^"       and  in  such  personal  estate ;  and  when,  and  by  whom,  and 
OTkrrali.,   to  whom,  and  in  what  manner,  the  same  and  each  and  every 
tt  e  contra,     ^^^^  thereof  was  paid,  laid  out,  and  invested;  and  what  has 
become  thereof;  and  what  part  thereof,  and  of  the  personal 
estate  of  the  said  testator,  has  been  paid  or  received  by,  or 
possessed  by  the  said  defendant  John  O'Ferrall;  and  when, 
and  by  whom,  and  by  what  authority,  each  and  every  part 
thereof  was  so  paid,  received  and  possessed :   And  that  it 
ought  by  such  decree  to  be  declared  that,  in  taking  such 
accounts  against  the  estate  of  the  said  Margaret  Forbes  and 
Ross  M*Can,  regard  is  to  be  had  to  the  accounts  passed  on 
the  26th  of  December  1702  and  the  4th  of  December  1795; 
but  that  any  of  the  parties  are  to  be  at  liberty  to  show  errors 
and  omissions  in  such  accounts ;  and  that  the  Master  is  to  be 
at  liberty,  in  taking  the  accounts  directed  by  the  said  decree, 
to  correct  any  such  errors  and  omissions :  And  that  such  decree 
should  reserve  the  consideration  of  all  matters  relating  to  the 
settlement  made  upon  the  marriage  of  Catherine  O'Ferrall 
with  John  O^Ferrall,  and  to  the  claims  and  liabilities  of  the 
said  John  O^Ferrall  in  respect  thereof,  and  of  the  liabilities 
of  the  estate  of  the  said    Gerard  O'Ferrall  the  elder,  in 
respect  thereof ;  and  also  the  consideration  of  interest  upon 
balances,  and  of  the  costs  of  the  suit.     And  it  is  further  de- 
clared that  the  costs  of  the  Appellants  in  the  cross  appeal 
ought  to  be  paid  out  of  the  fortune  of  the  said  Catherine 
CFerrall:  and  that  the  cause  be  remitted  to  the  Court  of 
Chancery  in  Ireland,  to  make  a  decree  conformable  to  the 
above  declarations,  and  to  carry  these  directions  into  effect." 
(Lords'  Journals  for  1841,  pp.  226,  227.) 
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Miss  Jane  Casamaijor  and  Others     -     Appellants.         isu : 

April  26.  29. 

Alexander  Pearson  and  Others  -     -     Respondents. 

A  Testator  g^ve  his  whole  estate  to  trustees  to  sell,  and,  after  pay-  Tru$t  THsBc^i- 
ment  of  debts,  expenses,  and  certain  legacies,  to  pay  out  of  the    ^^  ^^  Will. 
residue  two  annuities  of  400  /.  each  to  F,  and  P.,  and  one  of     -Annuitants 
200  /.  to  JB.,  for  their  respective  lives.     And  for  the  better  fulfil-  '""^^^'^ 
nient  of  that  purpose,  he  directed  them  to  vest  sufficient  capital     Co/npeiUion. 
sums  on  securities ;  and  if  the  residue  should  not  be  sufficient, 
to  vest  whatever  residue  might  be,  and  pay  the  dividends  to  the 
annuitants  in  the  same  proportions ;  and  if  more  than  sufficient, 
to  vest  the  surplus,  and  divide  it  and  the  capital  sums  set  apart  for 
the  annuities,  as  the  same  should  become  tangible  by  the  death  of 
each  annuitant,  among  residuary  legatees.     B.  predeceased  the 
testator.    The  residue  did  not  yield  sufficient  income  every  year 
to  pay  F.  and  P.  400  /.  each.     On  F.'s  death,  P.  and  F.'s  per- 
sonal representatives  claimed  payment  of  all  the  arrears  out  of  the 
then  enlarged  income  of  the  residue.— 

Held  by  the  Lords  (varying  interlocutors  of  the  Court  below),  that 
F.  and  P.  were  entitled  to  payment  of  400  /.  each,  only  in  those 
years  in  which  the  income  of  the  residue  was  sufficient :  that  when 
in  any  year  that  income  was  more  than  sufficient,  the  excess 
belonged  to  the  residuary  legatees :  that  on  F.'s  death  half  the 
capital  of  the  residue  became  divisible  among  them,  and  then  P, 
became  entitled  to  the  income  in  each  year  of  the  other  half;  but 
when  in  any  year  this  income  exceeded  400/.,  the  excess  be- 
longed to  the  residuary  legatees,  and  neither  P.  nor  F/s  repre- 
sentatives were  entitled  to  any  payment  of  arrears. 

No  benefit  accrued  to  the  residuary  legatees  from  the  lapse  of  the 
annuity  to  B.,  except  when  thereby  the  income  of  the  residue 
exceeded  the  amount  of  the  two  subsisting  annuities. 

By  trust  disposition  and  deed  of  settlement,  dated 
the  16th  of -4pn/ 1810,  Alexander  P or terjield^  since 
deceased,  assigned,  conveyed  and  disponed  to  the 
Respondent  Alexander  Pearson^  and  Frederick  Foth- 
ringham,  since  deceased,  and  the  survivor  of  them, 
his  whole  estate,  real  and  personal,  in  trust  for  certain 
purposes  therein  set  forth;  with  directions,  in  the  first 
place,  to  sell  and  dispose  of  his  whole  property  as  soon 
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1841.       after  his  death  as  convenient;  secondly,  to  pay  from 

^     ,   „  „    the  first  proceeds  of  his  estate  his  debts,  to  fulfil  his 

V.  obligations,  and  to  reimburse  themselves  the  expense 

attending  the  execution  of  the  trust ;  and  thirdly,  to 

pay  the  sum  of  500/.  bequeathed  as  a  legacy  to  his 

sister  Mrs.  Alexander. 

The  next  purposes  of  the  trust,  being  those  which 
gave  rise  to  the  present  appeal,  were  as  follow : — 
"  QuartOj  In  the  next  place,  I  hereby  direct  and  ap- 
point my  said  trustees  or  trustee  to  pay  the  following 
annuities  to  my  sisters  after  named,  which  I  hereby 
leave  to  and  settle  on  them  during  their  respective 
lives  :  viz.  to  Mrs.  Christian  Porterfield  or  Fothring- 
hanij  wife  of  the  said  Frederick  Fothringham^  an 
annuity  of  400  /.  sterling ;  to  Mrs.  Ann  Porterfield  or 
Patersonj  wife  of  Lieutenant-colonel  Thomas  Pater- 
son^  a  like  annuity  of  400  /.  sterling ;  to  Mrs. Margaret 
Porterfield  or  Buchanan^  an  annuity  of  200/.  sterling, 
and  this  over  and  above  and  in  addition  to  the  an- 
nuity already  settled  on  the  said  Mrs.  Margaret  Por- 
terfield or  Buchanan  by  me  :  which  several  annuities 
hereby  provided  I  direct  and  appoint  my  said  trustees 
or  trustee  to  pay  to  my  said  sisters  during  all  the  days 
of  their  respective  lives,  and  that  half-yearly,  com- 
mencing  payment  thereof  at  the  second  term  of  Whit- 
Sunday  or  Martinmas  which  shall  happen  after  my 
death,  for  the  year  preceding  such  first  term  of  pay- 
ment, and  continuing  payment  thereafter  at  two  terms 
in  the  year,  Whitsunday  and  Martiyimas^  as  aforesaid, 
during  the  lives  of  my  said  sisters  respectively.  And 
for  the  better  fulfilment  of  this  purpose,  I  hereby 
direct  and  appoint  my  said  trustees  or  trustee  to  vest 
and  lay  out  capital  sums  for  answering  the  foresaid 
respective  annuities,  on  any  security  or  securities  which 
they  or  he  may  think  proper :  and  in  the  event  that — 
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after  payment  of  my  debts,  fulfilment  of  the  obliga-         i64i« 
tions  in  which  I  may  stand  bound  at  the  time  of  my    cIsImaijor 
death,  payment  of  the  expenses  attendant  on  the  exe-  »• 

cation  hereof,  and  of  the  500/.  to  my  said  sister  Mrs. 
Alexander — the  residue  of  the  proceeds  of  my  funds 
and  estate  shall  not  be  sufficient  for  yielding  the  fore- 
said annuities  hereby  settled  on  my  said  sisters,  then 
it  is  my  meaning  and  intention  that  the  said  residue, 
whatever  it  may  be,  shall  be  vested  and  laid  out,  and 
the  interest  or  dividends  arising  therefrom  be  paid 
unto  and  divided  among  my  said  three  sistei*s,  Mrs. 
Fothringham,  Mrs.  Paterson,  and  Mrs.  Buchanan^ 
during  their  respective  lives,  in  the  same  proportions, 
and  exactly  in  the  same  terms  in  every  respect,  as 
above  pointed  out  with  respect  to  the  full  annuities  of 
400/.,  400/.,  and  200/. ;  and  I  do  hereby  direct  my 
said  trustees  or  trustee  to  regulate  themselves  accord- 
ingly." 

"  QuintOj  In  the  event  of  there  being  any  of  the 
proceeds  of  my  said  funds  and  estate  remaining,  after 
setting  apart  capital  sums  sufficient  to  yield  the  three 
annuities  of  400/.,  400/.,  and  200/.  as  above  specified, 
then  I  hereby  direct  my  said  trustees  or  trustee  to  pay 
such  surplus — ^together  with  the  capital  sums  so  to  be 
set  apart  for  answering  the  foresaid  annuities,  as  and 
when  such  capital  sums  become  tangible  by  the  deaths 
of  the  said  annuitants  respectively  ;  or  in  the  event  of 
there  being  no  surplus,  then  the  capital  sums,  what- 
ever their  amount  may  be,  so  to  be  vested  and  laid  out 
as  aforesaid,  as  and  when  such  capital  sums  become 
tangible  as  aforesaid — to  and  among  Mary  Patersony 
Melen  Pater son^  Alexander  Pater  son,  and  Mary  Ann 
Paterson^  all  children  procreated  of  the  marriage  be- 
tween the  said  Lieutenant-colonel  Thomas  Pa4erson 
and  Mrs.    Ann  Porterjield  or  Paterson ;  jBw- 
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1841.       ckanan, Buchanan,    and  Buchanan,   all 

Casamaijor    daughters    of    the   said  Mrs.    Margaret    Porterfield 

or  Buchanan ;  equally  among  the  said  Mary,  Helen, 

Alexander  and    Mary  Ann   Patersons, ,  , 

and  »-  Buchanans^   share  and    share   alike,  and 

the'Survivors  or  survivor  of  them,  and  that  at  the  first 
term  of  Whitsunday  or  Martinmas  after  their  respec- 
tively attaining  majority  or  being  married,  whichever 
of  these  events  shall  first  happen,  or  as  soon  after  the 
first  of  said  events  as  the  said  capital  sums  so  to  be 
set  apart  for  answering  the  foresaid  annuities  shall 
become  tangible  by  and  through  the  deaths  of  the 
said  several  annuitants  respectively :  hereby  declar- 
ing, that  until  such  several  shares  become  payable, 
the  interest  or  dividends  of  each  share  shall  be  pay^ 
able  to  the  above-named  persons  respectively,  for  their 
maintenance  and  education.  But  I  hereby  give  full 
power  to  my  said  trustees  or  trustee  to  advance  the 
whole  or  any  part  of  the  principal  sum  falling  to  the 
share  of  the  said  Alexander  Pater  son,  if  they  or  he 
shall  judge  it  necessary,  for  his  outfit  or  establishment 
in  the  world :  hereby  further  declaring,  that  in  the 
event  of  the  deaths  of  any  one  or  more  of  the  said 
Mary,  Helen,  Alexander,  and  Mary  Ann  Patersons, 

or , ,  and Buchanans,  before  the  term 

of  payment  of  their  shares  as  aforesaid,  but  that 
such  deceasers  shall  leave  lawful  issue  of  their  bodies 
in  life,  and  which  issue  shall  be  in  life  at  the  time 
their  father  or  mother  would  have  been  entitled  to 
have  received  payment  of  their  shares  had  they  sur- 
vived, the  share  of  such  deceasing  parent  shall  belong 
to  and  be  paid  to  and  among  their  issue  respectively, 
and  that  at  the  periods  at  which  such  deceasing 
parents  would  have  received  the  same  had  they  been 
in  life,"  &c. 

"  Sexto,  In  the  event  that  the  residue  of  my  funds 
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and  estate,  after  payment  of  all  my  debts,  fulfi Iment  of       1 84 1 . 
all  obligations  in  which  I  may  stand  bound  at  the  time    c^^^TmIw  a 
of  my  death,  payment  of  the  expenses  attendant  on  v. 

the  execution  of  this  trust,  and  of  the  500/,  to  my 
sister  Mrs.  Alexander,  as  above  mentioned,  shall 
amount  to  the  sum  of  15,000/.  sterling  or  upwards, 
then  I  hereby  direct  and  appoint  my  said  trustees  or 
trustee  to  pay  out  of  such  residue  the  sum  of  1,000  L 
sterling  to  each  of  George  and  Thomas  Patersons, 
also  sons  procreated  of  the  marriage  between  the  said 
Lieutenant-colonel  Thomas  Paterson  and  Mrs.  Ann 
Porterjield  or  Paterson  :  but  if  such  residue  shall  be 
under  the  above  sum  of  15,000/.,  and  shall  not  be  less 
than  the  sum  of  8,000/.,  then  the  said  George  and 
Thomas  Patersons  shall  only  be  entitled  to  the  sum 
of  500/.  sterling  each,  the  remainder  of  said  residue 
being  to  be  vested  and  laid  out  for  yielding  the  said 
annuities  hereby  provided  as  aforesaid  :  but  if  such 
residue  shall  not  amount  to  the  said  sum  of  8,000/., 
then  it  is  my  meaning  and  intention  that  the  said 
George  and  Thomas  Patersons  shall  not  be  entitled  to 
receive  anything  whatever  under  this  deed." 

Mr.  Porterfield  died  in  May  1815.  Mrs.  Buchanan^ 
one  of  the  annuitants,  predeceased  him.  Mrs.  Foth- 
ringham  and  Mrs.  Paterson,  the  two  other  annuitants, 
survived  him.  The  former  of  these  died  in  March 
1834,  and  is  represented  in  this  appeal  by  her  execu- 
tors as  Respondents.  The  latter  is  still  alive,  and 
also  a  Respondent  hereto. 

On  the  death  of  Mr.  Porterjield,  the  Respondent 
Pearson  and  Mr.  Fothringham,  since  deceased,  ac- 
cepted the  trust,  and  entered  upon  the  management 
of  the  trust  estate,  the  amount  of  which  exceeded 
15,000/.,  but  did  not  turn  out  so  considerable  as  was 
expected.     The  trustees,  however,  paid  Mrs.  Foth- 
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184^1.      ringkam  and  Mrs.  Paterson^  at  first  the  whole,  and 

'    ^    '      thereafter  as  large  a  portion  of  their  several  annui- 

V.         ties  as  the  funds  in  their  hands,  arising  from  the 

EARsow.     j^nnual  revenues  of  the  estate,  would  admit  of. 

In  1833  a  considerable  portion  of  the  capital  fund 
having  become  divisible  among  the  legatees  in  con- 
sequence of  the  death  of  Mrs.  Fothringham^  and  doubts 
having  thereupon  arisen  as  to  their  several  and  respec- 
tive rights,  a  process  of  multiplepoinding  was  raised 
in  the  Court  of  Session  by  the  surviving  trustee, 
the  Respondent  Pearson^  for  the  purpose  of  distri- 
buting this  portion  of  the  funds,  and  of  having  the 
rights  and  interests  of  the  several  claimants  judicially 
ascertained. 

Various  discussions  have  already  taken  place  in  that 
process,  and  have  given  occasion  to  a  former  appeal  to 
this  House  (a).  These  former  proceedings  do  not, 
however,  affect  the  points  raised  in  the  present  case. 

In  a  state  of  the  intromissions  of  the  trustees  with 
the  trust  funds,  lodged  in  that  process  under  the 
orders  of  the  Court  below,  credit  was  taken  for  the 
payments  to  the  annuitants.  Objections  having  been 
lodged  to  that  state  of  accounts,  by  some  of  the  resi- 
duary legatees  (the  present  Appellants),  in  respect  of 
these  payments  as  well  as  on  several  other  grounds, 

(a)  Pearson  v,  Casamaijorf  Maclean  &  R.  685. — ^The  House  of 
Lords  in  that  appeal  and  cross  appeal  (yar3ring  interlocutors  of  the 
Court  of  Session)  decided  that  the  legacies  of  1,000  /.  each  to  George 
and  Thomas  Pater  son  (in  the  above  6th  purpose  of  the  trust)  were 
payable  to  them  at  the  Whitsunday  and  Martinmas  after  the  testator's 
death ;  and  that  the  sum  applicable  to  the  payment  of  the  annuities 
Tto  F.  and  P.)  was  the  residue  of  the  trust  fund,  after  deducting  the 
debts>  the  expenses  of  the  trust,  the  legacy  of  500  /.  to  Mrs.  Alex- 
ander^ and  the  two  legacies  payable  to  George  and  Thomas  Pater- 
son.  Their  Lordships  also  held  that  the  shares  of  the  residuary 
legatees  (named  in  the  5th  purpose  of  the  trust)  did  not  vest  in  them 
previous  to  the  death  of  the  annuitant  F.,  so  as  to  enable  them  to 
dispose  thereof. — See  the  order,?  1  Journals  (for  1839),  p.  504. 
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and  a  record  having  been  prepared,  the  following  in-       is4i. 
terlocutor  was  pronounced  on  the  20th  of  December   Ca^]u«Iijor 
18S9  : — "The   Lord   Ordinary    {Moncrieff)    having  «^. 

resumed  consideration  of  this  cause,  and  having 
considered  the  interlocutors  of  the  Court,  and  the 
judgment  of  the  House  of  Lords  as  applied  by  the 
Court — Holds  the  state  of  the  trust  accounts,  the 
revised  objections  to  that  state  for  Miss  Jane  Coscl- 
mayor  and  others,  and  the  revised  answers  to  those 
objections  iot  Alexander  Pearson^  as  now  duly  lodged ; 
and  having  heard  parties'  procurators  on  the  state  of 
the  cause,  and  on  the  said  objections  and  answers. 
Finds,  that  the  event  of  Mrs.  Margaret  Porterfield  or 
Buchanan^  one  of  the  annuitants  to  whose  benefit  the 
proceeds  of  the  trust  estate  were  in  the  first  instance 
appropriated,  having  died  before  the  testator,  had  not 
the  effect  of  vesting  in  the  residuary  legatees  any  right 
over  the  portion  of  the  capital  of  the  estate  or  its  pro- 
ceeds, which  must  otherwise  have  been  laid  out  for 
securing  an  annuity  of  200/.  to  her  during  her  life, 
except  in  so  far  as  there  might  be,  during  the  lives  of 
the  two  surviving  annuitants,  Mrs.  Fothringham  and 
Mrs.  Paterson,  a  surplus  of  the  annual  proceeds  of  the 
whole  estate,  after  paying  in  full  to  the  said  two  an- 
nuitants the  annuities  of  400/.  each  provided  to  them, 
in  conformity  to  the  findings  hereinafter  expressed : 
Finds,  that  ihe  full  security  and  payment  of  these  an- 
nuities constituted  a  primary  and  preferable  burden  on 
the  whole  residue  of  the  trust  funds  and  estate,  after 
deducting  the  sums  necessary  for  paying  and  satisfy-- 
ing  the  testator's  debts  and  obligations,  the  expenses 
of  the  trust,  the  legacy  of  500/.  to  Mrs.  Alexander^ 
and  the  two  legacies  of  1,000/.  each,  payable  to 
George  and  Thomas  Patersons :  and  Finds,  that  until 
the  said  annuities  were  fully  satisfied,  so  far  as  the 
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1841.       whole  interests,  dividends,  rents  or  profits  of  the  said 

'     ""     '      free  fund  or  estate  mis^ht  be  sufficient  for  that  pur- 

V.         pose,  no  tangible  or  divisible  surplus  fund  could  arise 

Pears.)m.     during  the  lifetime  of  the  two  annuitants,  which  could 

be  claimed  by  the  residuary  legatees. 

^'  Finds,  that  in  determining  what  shall  be  con« 
sidered  as  the  residue  of  the  said  trust  estate,  and  what 
shall  be  considered  as  the  interest,  dividends,  rents  or 
produce  of  such  estate,  primarily  appropriated  to  the 
payment  of  the  said  annuities,  the  whole  expenses  in* 
curred  in  realising  or  endeavouring  to  realise  and  con- 
vert into  money  the  various  subjects  constituting  the 
trust  estate,  or  in  changing  the  securities  thereof, 
must  be  deducted  from  the  gross  capital :  Finds,  that 
the  ordinary  annual  expense  of  managing  the  trust 
estate,  including  the  ordinary  expense  of  management, 
and  uplifting  the  rents  of  the  heritable  estate  wl*ile 
unsold,  must  be  deducted  from  the  gross  annual  rents 
or  profits  thereof:  but  Finds,  that  all  extraordinary 
expenses  brought  upon  the  trust  estate  in  the  course 
of  such  management,  such  as  the  expense  of  processes 
for  the  division  of  a  commonty,  or  for  augmentation 
of  ministers'  stipends,  or  any  similar  expenses,  must 
be  deducted  from  the  capital  stock  of  the  estate. 

**  Finds,  that  in  so  far  as  there  may  have  been  at 
the  death  of  Mrs.  Fothringham  any  arrears  of  the  said 
annuities  outstanding  and  unpaid  to  her,  or  to  Mrs. 
Patersofij  to  the  utmost  extent  to  which  the  free  pro- 
ceeds of  the  funds  and  estate,  estimated  in  conformity 
to  the  judgment  of  the  House  of  Lords  and  the  above 
finding,  were  adequate  in  the  annual  produce  thereof 
to  the  full  payment  of  the  said  annuities,  such  arrears 
must  be  paid  in  preference  to  any  claim  by  the  resi- 
duary legatees:  and  Finds,  that  in  case  there  may 
have  been  a  surplus  of  the  said  annual  produce  beyond 
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the  payment  of  the  said  annuities  in  any  one  year,  or        >8^^' 
more  years,  preceding  the  death  of  Mrs.  Fothringham^    Casammjor 
such  surplus  must  be  applied  to  make  up  any  defi-  "• 

ciency  thereof  in  other  years  of  the  said  period. 

"  Finds,  that  a  portion  of  the  capital  stock,  or  money 
previously  appropriated  to  the  security  and  payment 
of  the  said  two  annuities,  but  which  has  been  set  free 
by  the  death  of  Mrs.  Fothringham,  one  of  the  said 
annuitants,  must,  so  far  as  necessary,  be  laid  out  for 
securing  to  Mrs.  Paterson,  the  surviving  annuitant, 
in  conjunction  with  the  remaining  sum  already  in- 
vested, the  full  payment  of  her  said  annuity  of  400/. 
during  all  the  years  and  terms  of  her  life,  posterior  to 
the  term  for  which  the  annuity  to  Mrs.  Fothringham 
was  last  payable.  But,  in  respect  that  the  purpose  of 
the  payment  of  the  said  annuities  in  full  is  provided 
for  solely  by  the  investment  of  capital  sums  sufficient 
to  yield  an  equal  amount  in  the  proceeds  thereof,  and 
that  it  is  expressly  declared  in  the  trust  deed  that  in 
the  event  that  *  the  residue  of  the  proceeds  of  ray 
estate  shall  not  be  sufficient  for  yielding  the  foresaid 
annuities  hereby  settled,'  &c.  the  testator's  *  meaning 
and  intention '  is,  that  the  residue,  whatever  it  may 
be,  shall  be  invested,  and  the  interest  or  dividends 
thereof  paid  to  the  annuitants  in  the  proportions  of 
their  several  annuities.  Finds  that  there  is  no  war- 
rant in  the  trust-deed  for  applying  any  part  of  the 
capital  of  the  trust  estate  for  making  up  any  defi- 
ciency in  the  said  *  proceeds'  thereof,  for  paying  the 
emerging  annuities  as  they  fell  due  during  the  lives 
of  the  annuitants  respectively  :  therefore  Finds  no 
claim  competent  to  Mrs.  Pater son^  or  to  the  executors 
of  Mrs.  Fothringham^  for  sums  alleged  to  be  due  as 
arrears  of  annuities  falling  due  prior  to  Mrs.  Foth- 
ringham^s  death,  in  so  far  as  it  may  appear  that  the 
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1841.       whole  interest,  dividends,  or  profits  of  the  free  pro- 
,^    "^    ^      ceeds  of  the  estate  being  insufficient  for  the  payment 
V.         of  the  full  annuities,  were  paid  to  them,  or  may  be 
payable  under  the  previous  finding  of  this  interlo- 
cutor, proportionally,  according  to  the  terms  of  the 
trust  deed. 

**  Finds  no  sufficient  or  relevant  ground  set  forth  in 
the  process  for  impeaching  the  management  of  the 
tmstees  in  the  exercise  of  the  discretion  committed  to 
them  with  regard  to  the  time  and  manner  of  bringing 
the  heritable  property,  composing  the  chief  part  of 
the  trust  estate^  to  sale ;  and  Finds  that  the  trust 
accounts,  as  between  the  pursuer  as  surviving  trustee, 
and  the  objectors  as  residuary  legatees,  must  be 
settled  and  adjusted  in  this  process  on  the  footing  of 
the  sale  and  previous  administration  having  been  in 
this  respect  duly  conducted :  and  before  farther 
answer,  at  the  desire  of  both  the  parties,  remits  the 
whole  accounts  of  the  pursuer  to  Mr.  W.  M.  account- 
ant in  Edinburgh^  with  instructions,"  &c.  (Jb). 

Against  this  interlocutor  reclaiming  notes  were 
mutually  presented  by  both   parties  to  the  Second 

Ql)  To  this  interlocator  the  Lord  Ordinary  subjoined  a  note,  from 
which,  as  it  contains  an  exposition  of  the  views  on  which  his  judg- 
ment is  founded,  and  of  the  claims  of  the  competing  parties,  we  gi?e 
the  following  extracts,  from  the  copy  thereof  annexed  to  the  printed 
case  for  the  Respondents  : — 

''  The  judgement  of  the  House  of  Lords  finds,  '  that  the  sum 
applicable  to  the  payment  of  the  annuities,'  was  'the  residue  of  ther 
said  trust  fund,  after  deducting,'  &c.  It  is  very  clear  to  the  Lord 
Ordinary  that  this  can  only  mean  that  the  residue  of  the  estate, 
after  the  deductions  specified  were  made,  that  is,  the  free  capital,  vt 
the  fund  the  annual  issues  and  profits  of  which  are  to  be  applied  in 
payment  of  the  annuities.  There  might  indeed  have  been  an  am- 
biguity in  the  terms  employed  in  the  first  part  of  the  fourth  provi- 
sion of  the  trust,  by  which  the  annuities  are  appointed,  because  in 
general  annuities  given  as  special  legacies,  where  no  other  inten- 
tion  is  expressed,  may  be  preferable  over  the  whole  capital  of 
the  estate:  but  when  the  whole  of  that  fourth  provision  is  read 
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Division  of  the  Court.  The  Appellants,  in  their  note, 
prayed  their  Lordships  to  recal  and  alter  the  inter- 
together,  there  can  be  no  ambiguity,  because  it  is  in  plain  words 
prorided  that  Capital  siraitf  are  to  be  invested  for  securing  and  pay- 
lAg  the  annuities  which  are  afterwards  to  be  paid  to  the  residuary 
legatees ;  but  that  '  in  the  event  that  after  payment  of  my  debts/ 
Ac.  *  the  residue  of  the  proceeds  of  my  funds  and  estate  shall  not 
be  sufficient  for  yielding  the  foresaid  annuities,*  &c., '  then  it  is  my 
meaning  and  intention  that  the  said  residue,  whatever  it  may  be, 
shall  be  vested  and  laid  out,  and  the  interest  or  dividends  arising 
therefrom  be  paid  unto  and  divided  among  my  said  three  sisters/ 
Ac.  in  the  same  proportions ;  and  the  testator  directs  his  trusteeef 
to  regulate  themselves  accordingly.  The  Lord  Ordinary  cannot 
therefore  entertain  any  doubt,  that  all  that  the  annuitants  could 
claim  is  either  full  payment  of  their  annuities,  of,  if  the  estate  did 
not  yield  so  much  in  annual  produce,  the  whole  interest,  dividends, 
rents  and  profits  of  the  free  residue,  whatever  it  might  be  ;  and  the 
judgment  of  the  House  of  Lords  does  not  import  anything  el«e.  The 
object  of  that  judgment  was  singly  to  find  that  the  two  legacies  pro- 
vided to  Oearge  and  Thanms  Patersons  must  be  deducted  from  the 
capital  before  striking  the  residue,  as  well  as  the  debts,  expenses, 
and  the  legacy  of  500  /. 

"  But,  on  the  other  hand,  there  cun  be  as  little  doubt  that  the  full 
annuities  of  400  /.  each  must  be  paid  to  the  annuitants,  in  so  far  as 
the  free  annual  proceeds  of  the  reeidae  of  the  funds  and  estate, 
reckoned  according  to  the  judgment  of  the  House  of  Lords,  were  or 
might  be,  at  any  time  during  their  lives  respectively,  sufficient  for 
satisfying  them.  Therefore  the  Lord  Ordinary  has  no  doubt  that 
the  arrears  of  the  annuities  unpaid  must  be  made  good,  in  so  far  as 
there  are  any  funds  in  the  hands  of  the  trustee  which  consist  of 
rents,  profits,  interest  or  dividends  accruing  from  the  trust  estate  in 
any  of  the  years  during  which  both  the  rights  of  annuity  subsisted ; 
alUiottgh  in  particular  years  the  aonuities  may  have  been  paid  in 
full,  while  there  was  a  deficiency  in  ether  years^ 

**  The  Lord  Ordinary  thinks  it  very  clear  that  there  is  no  ground 
for  the  plea  that  the  annuity  whieh  was  provided  to  Mr8<  Buchanan 
must  be  considered  as  a  burden  on  the  proceeds  of  the  trust  estate, 
to  diminish  the  fund  for  payment  of  the  annuities  to  Mrs.  Fothring* 
ham  and  Mm.  Paterson.  That  annuity  never  existed,  having  com« 
pletely  lapsed  by  Mrs.  Buchanan  having  predeceased  the  testator. 
But  still  the  full  annuities  of  400  /.  each  were  provided  to  Mrs. 
Foihringham  and  Mrs.  Patersony  and  are  found  to  have  been  pri- 
mary and  preferable  burdens  on  the  whole  proceeds  of  the  estate. 
The  real  meaning  of  the  plea  of  the  objectors  is,  that  the  benefit  of 
Mrs.  Buchanan' %  predecease  is  to  accrue  to  them  as  residuary  lega- 
tees, although  there  should  be  a  defalcation  in  the  annuities  to  Mrs. 
Foihringham  and  Mrs.  Paterson ;  in  other  words,  that  these  an- 
nuities shall  not  be  preferable  over  the  proceeds  of  the  estate,  but 
that  the  residuary  legatees  shall  be  preferable  to  them  pro  tanto. 


1841. 
Casamaijor 

V. 

Pearson. 
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1841.       locutor,  ^^  except  in  so  far  as  it  finds  or  imports  that 
^ '         '      no  part  of  either  the  capital  of  the  trust  estate,  or  of 


V. 

Pearson. 


> 


The  Lord  Ordinary  conceives  this  to  be  contrary  both  to  the  express 
words  of  the  settlement  and  to  the  final  judgment  of  the  Court 
and  the  House  of  Lords.  Mrs.  Paterson  and  Mrs.  Fothringham*B 
executors  are  asking  nothing  in  the  right  of  Mrs.  Bucluinanf  or  as 
emerging  to  them  by  her  death ;  for  nothing  ever  was  vested  in  her, 
and  therefore  nothing  could  so  emerge.  They  are  asking  simply  their 
own  annuities  and  no  more  ;  and  though  the  proceeds  appropriated  to 
the  payment  of  them  are  greater  in  consequence  of  their  being  re- 
lieved of  the  annuity  intended  for  her,  they  are  still  nothing  else 
but  the  proceeds  of  the  estate  over  which  their  claim  is  preferable, 
aye  and  until  their  full  annuity  shall  be  satisfied. 

'*  As  Mrs.  Paterson  is  still  surviving,  the  Lord  Ordinary  thinks 
it  clear  that  her  full  annuity  of  400  /.  must  be  paid  de  future,  al- 
though the  proceeds  of  the  estate  may  have  been  insufficient  before 
Mrs.  Fothringham*8  death  to  pay  both  the  annuities  in  full.  For 
her  right  remains  just  what  it  was,  a  preferable  claim  over  the  whole 
proceeds  of  the  estate,  though  the  fund  is  enlarged  by  the  death  of 
Mrs.  Fothringham. 

''  The  only  question  on  which  the  Lord  Ordinary  entertains  real 
doubt,  is  how  far  there  is  a  just  claim  over  the  now  enlarg^  pro- 
ceeds of  the  estate  to  make  up  retro  the  deficiencies  in  the  annual 
proceeds  to  pay  the  two  annuities  during  Mrs.  Fothringham's  life. 
It  is  with  some  difficulty  that  he  has  come  to  be  of  opinion  that  this 
part  of  the  claim  is  not  well  founded.  In  the  case  of  Mrs.  Foth' 
ringham*B  executors,  it  can  hardly  be  maintained ;  for,  attending 
particularly  to  the  words  of  the  settlement,  it  is  evident  that  the 
preference  g^ven  to  the  annuities  was  over  the  annual  proceeds  of 
the  estate  only,  and  that  there  is  no  warrant  for  applying  any  part 
of  the  capital  to  make  up  those  annuities.  But  to  give  Mrs.  Foth^ 
ringham*»  executors  any  part  of  the  proceeds  accruing  after  her 
annuity  had  ceased,  would  really  be  to  apply  part  of  the  capital 
otherwise  devolving  on  the  residuary  legatees,  to  make  up  her  an- 
nuities during  her  life ;  or  in  another  view,  it  would  be  to  allow  her 
executors  to  draw  annuities  after  her  whole  right  to  them  had  fallen 
by  her  death.  The  question  is  much  nicer  in  the  case  of  Mrs.  Pa' 
tersoHj  she  being  still  alive,  and  in  a  situation  to  say  that  the  whole 
free  proceeds  at  any  time  arising  should  still  be  appropriated  to  the 
full  pa3rment  of  her  annuity  from  the  beginning.  The  Lord  Ordinary 
is  sensible  of  the  difficulty  of  denying  effect  to  this.  But  on  the 
whole,  considering  the  anxious  terms  of  the  provision  for  the  pay- 
ment of  proportional  sums  only  out  of  the  proceeds  existing,  and  the 
clause  r^g^ating  the  effect  of  the  failure  of  one  annuitant,  he  does 
not  think  that  on  a  fair  construction  it  can  be  held  to  have  been  the 
testator's  intention  to  give  such  a  retroactive  effect  to  the  increase 
of  the  funds  by  the  death  of  an  annuitant. 

"  The  Lord  Ordinary  sees  no  sufficient  ground  laid  in  thb  process 


Pearsok. 
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the  proceeds  thereof  posterior  to  Mrs.  Fothringhanis        is+i. 
death,  j's  applicable  to  the  payment  of  such  annuities    ^^^^[^i^oa 
as  became  due  prior  to  her  death ;  that  the  ordinary      ^  v. 
annual  expense  of  management  must  be  deducted 
from  the  gross  annual  rents  or  profits ;  and  that  in  this 
process  the  trust  account  between  the  pursuer  and  the 
residuary  legatees  must  be  settled  and  adjusted  on 
that  footing :  and  except  also,  in  so  far  as  it  remits  to 
the  accountant  to  report  generally  what  is  the  true 
state  of  the  account  between  the  pursuer  and  the 
parties  severally  interested  in  the  trust  estate:"     And, 
"(1st.)  To  find  that  on  the  death  of  the  testator  two- 


for  any  claim  on  the  part  of  the  objectors  against  the  trustee  per- 
sonally on  account  of  his  administration,  or  the  delay  in  the  sale 
of  the  estate,  &c.  But  undoubtedly  the  accounts  of  the  trustee 
rendered  must  be  duly  audited.  And  the  Lord  Ordinary  certainly 
thinks  that  there  are  seyeral  matters  involved  in  them  which  do 
require  investigation,  &c. 

**  A  point  of  some  difficulty  was  in  the  end  debated  before  the 
Lord  Oniinary,  viz.  in  what  manner  the  expenses  of  management  of 
the  trust  estate  should  be  charged  against  the  fund ;  that  is,  whether 
agpiinst  the  capital,  or  against  the  annual  produce  of  that  capital  ? 
It  is  clear  enough  that  the  expression  in  the  trust  deed,  '  the  residue 
of  the  proceeds  of  my  funds  and  estates,'  means  the  residue  of  capital 
after  die  subjects  are  converted  into  money,  or  at  any  rate,  the 
residue  of  the  stock  of  the  estate  after  the  appointed  deductions  are 
made  from  it;  and  so  the  House  of  Lords  have  understood  it ;  and 
therefore  it  is  very  clear  that  all  the  expense  incurred  in  bringing  it 
into  that  state  must  be  charg^  against  the  capital  of  the  fund,  ac- 
cording to  the  express  terms  of  the  deed,  and  the  judgment  of  the 
House  of  Lords.  But  the  difficulty,  which  was  not  at  all  under  the 
view  of  that  House,  or  at  all  contemplated  in  the  particular  finding, 
b,  that  there  was  an  heritable  estate,  which  could  not  in  any  view 
be  sold  in  an  instant,  and  which  was  not  in  fact  sold  for  many  years; 
and  the  material  question  relates  to  the  expense  of  managing  that 
estate  in  the  meantime,  &c.  On  the  whole,  the  Lord  Ordinary  has 
come  to  be  of  opinion  that  the  rents  cannot  be  reckoned  as  surro- 
gatum  for  interest  or  dividends,  till  after  deducting  the  ordinary 
expenses  required  for  producing  those  rents ;  but  that  all  extraor- 
dinary  charges  occurring  must  be  deducted  from  the  capital  when 
ultimately  realised,''  Sec, — [For  the  other  parts,  here  omitted,  of 
thb  note,  and  of  the  interlocutor  to  which  they  were  applied,  see 
2  Dunlop,  B.  M.  &  D.  (2d  series),  1020  &  1023]. 
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1841.  tenth  parts  of  the  capital  of  the  free  residue  of  the 
Casamaijor  ^^^^  funds  became  tangible  and  divisible  among  the 
V-  residuary  legatees ;  (2d.)  To  find  that  at  least  any 
surplus  of  the  capital  of  the  free  trust  funds  at  the 
time  of  the  testator's  death,  beyond  what  was  then 
necessary  for  securing  the  annuities  payable  to  Mrs. 
Fothfingham  aud  Mrs.  Paterson^  did  then  become 
tangible  and  divisible  among  the  said  residuary  lega- 
tees ;  (3d.)  To  find  that,  at  all  events,  any  surplus  of 
the  annual  proceeds  of  the  free  residue  of  the  trust 
estate,  which  has  existed  in  any  year  or  years  during 
the  subsistence  of  the  trust,  beyond  what  was  neces- 
sary for  satisfying  the  annuities  payable  for  such  year 
or  years  respectively,  was  not  claimable  by  the  annui- 
tants to  make  up  deficiencies  in  other  years,  but  that 
the  same,  with  the  interest  thereof,  belongs  to  the 
said  residuary  legatees ;  and  (4th.)  To  find  that  no 
greater  amount  of  the  trust  expenses  is  chargeable  on 
the  capital  than  what  would  have  been  a  burden  (Hi  the 
said  capital,  had  the  estate  been  disposed  of  tempestwi 
in  terms  of  the  trust  deed ;  and  to  remit  to  the  ac- 
countant to  report  in  conformity  with  such  findings."' 
The  reclaiming  note  presented  for  the  Respondents^ 
the  trustees  and  executors  of  Mrs.  Fothringhatn^  and 
for  Mrs.  Paterson^  prayed  the  Court  to  recal  and 
alter  the  said  interlocutor,  ^'  in  so  far  as  it  finds  that 
the  expenses  of  managing  the  trust  estate,  and  uplift- 
ing the  rents  thereof,  ought  to  be  deducted  from  the 
income  of  the  funds  falling  to  the  annuitants,  and 
not  from  the  capital  of  the  residue  of  the  estate  ;  and 
in  so  far  also  as  it  finds  that  there  is  no  claim  com- 
petent to  the  executors  of  Mrs.  Fothringham^  or  to 
Mrs.  PatersoTij  to  be  paid  the  arrears  of  annuity  due 
to  them  prior  to  Mrs.  Fothring ham's  death,  out  of 
the  income  of  the  trust  funds  subsequent  to  that 
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event:"  And  "to  find  that  the  expenses  of  managing       ip+i. 
the  trust  estate,  and  uplifting  the  rents,  ought  to  be  ^""^ 
deducted  from  the  capital  of  the  trust  estate,  so  as  to     _  v. 
affect  the  residuary  l^atees,  and  not  the  annuitants ; 
and  also  to  find  that  these  reclaimers  are  entitled  to 
have  the  income  of  the  trust  estate  arising  subsequent 
to  the  death  of  Mrs.  Fothringhanij  applied  in  pay- 
ment of  the  arrears  of  annuity  which  fell  due  previous 
to  that  event.'' 

The  Second  Division  of  the  Court,  upon  advising 
the  reckiming  notes,  pronounced,  on  the  6th  of  June 
1840,  the  following  interlocutor :  "  Th^  Lords,  having 
advised  the  reclaiming  notes  for  the  parties,  and  heard 
counsel  thereon,  alter  the  interlocutor  of  the  Lord 
Ordinary,  in  so  far  as  it  finds  no  claim  competent  to 
Mrs.  Paterson  for  sums  allefged  to  be  due  as  arrearsf 
of  annuities  falling  due  prior  to  Mrs.  FothringhanC^ 
death,  in  so  far  as  it  may  appear  that  the  whole* 
interests,  dividends  or  profits  of  the  free  proceeds  of 
the  estate  being  insufficient  for  the  payment  of  the 
fall  annuities,  were  paid  to  Mrs.  Fothringkam  and 
Mrs.  PatersoHy  or  may  be  payable  under  the  previous 
finding  of  the  Lord  Ordinary's  interlocutor,  propor- 
tionally^ according  to  the  terms  of  the  trust  deed: 
And  Fti^  that  Mrs.  Paterson  is  entitled  to  payment  of 
the  whole  arrears  of  annuity  due  to  her  out  of  tb« 
interest,  dividends  or  profits  of  the  free  proceeds  of 
the  whole  trust  estate  accruing  during  her  own  life-> 
time:  gtiOad  ulira^  adhere  to  the  interlocutor  reclaimed 
against,  and  refuse  the  desire  of  both  reclaiming  notcs^ 
reeperving  all  questions  of  expenses,  and  decern." 

The  appeal  was  against  that  interlocutor,  and  dbo 
against  the  Lotd  Ordhrar/s  interlocutor,  except  as 
before  exeepted  in  the  Appellants'  reclainnng  note^. 
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1841 .       The  Appellants  were  the  daughters  of  Mr.  /.  A.  Casa- 

CaSamaijor   ^w^J/<^^  and  Mary  Paterson^  now  deceased,  the  first 

^'  named  residuary  legatee  in  the  fifth  purpose  of  the 

trust   disposition :    and    also    Mrs.  Ryndj  the    only 

surviving   daughter  of  Mrs.    Buchanan^  mentioned 

in  the   trust  disposition.      The    Respondents    were 

the   surviving  trustee  and  another,   as  executors  of 

*  Mr.   Fothringham ;    and    the   surviving    annuitant, 

Mrs.  Paterson. 

April  26.  Xhe  Attorney-general  and  the  Lord  Advocate^  for 

the  Appellants : — ^The  granter  conveyed  all  his  estate 
and  effects  (except  his  entailed  estate)  to  the  trustees, 
and  directed  them,  '^  as  soon  after  his  death  as  con- 
veniently might  be,"  to  sell  the  whole  property  so  con- 
veyed, and  receive  the  prices  for  the  purposes  of  the 
trust ;  and  the  whole  settlement  was  penned  on  the 
assumption  that  the  sales  would  accordingly  be  made. 
If  the  trustees  had  converted  the  whole  property  as  so 
directed,  there  would  then  be  a  large  surplus  fund 
immediately  divisible  among  the  residuary  legatees. 
But  the  trust  estate  (the  heritable  part  of  it)  was  not 
sold  until  1834,  after  Mrs.  Fothringham's  death  ;  and 
it  would  appear  from  the  pleadings  that,  in  that  line 
of  conduct,  the  two  annuitants  were  acting  in  concert 
with  the  trustees.  From  the  granter's  death  up  to 
1834,  the  whole  free  annual  produce  of  the  trust 
estate,  although  in  some  years  greater  than  the 
amount  of  the  two  annuities,  fell  short  of  that  sum 
on  an  average  of  the  whole  period.  It  is  admitted 
by  both  the  judgments  of  the  CJourt  below,  that  Mrs. 
Fothrinffkam'Q  representatives  are  not  entitled  to  in- 
sist that  the  difference  between  one  half  of  these  free 
annual  proceeds  and  the  annuity  of  400  /.  shall  be  paid 
to  them  out  of  the  revenue,  of  the  trust  estate,  after 
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her  death.     The  Lord  Ordinary,  by  his  interlocutor,        i84i. 
found  that  Mrs.  Paterson  was  in  the  same  predica-    J^    """"^ 

*  Casamauor 

ment ;  but  his  Lordship,  after  being  transferred  to  the  ^  v. 
Inner  House,  pending  these  proceedings,  changed  his 
opinion,  and  he  and  the  Lord  Justice  Clerk,  the  only 
other  Judge  then  present,  came  to  the  conclusion  that 
the  arrears  of  Mrs.  Paterson^s  annuity  were  payable 
out  of  the  revenue  of  the  trust  estate  accruing  sub- 
sequently to  Mrs.  Fotkringkarns  death.  Now  the 
Appellants  submit  that,  during  the  period  prior  to 
Mrs.  Fothrmghams  death,  the  annuity  payable  to 
Mrs.  Paterson  was  limited  by  the  trust-deed  to  the 
free  annual  proceeds  of  a  certain  proportion  of  the 
trust  estate,  and  that  she  is  not  entitled  to  have  her 
annuity  for  that  period  made  up  to  400/.  a  year,  from 
the  annual  proceeds  of  the  trust  estate  accruing  subse- 
quent to  Mrs.  FotkringkanC^  death.  The  claim  pro- 
ceeds on  a  palpable  misreading  of  the  fourth  purpose 
of  the  trust,  and  is  expressly  excluded  by  the  terms  of 
the  fifth  purpose  of  it,  which  further  shows  that  the 
proportion  of  the  capital  of  the  trust  estate  which  Mrs. 
Paterson  was  entitled  to  have  set  apart  for  providing 
her  annuity,  did  not  become  larger  after  Mrs.  Foth- 
ringhanCs  death  than  it  was  during  her  lifetime. 

In  the  reference  to  the  accountant,  instructions 
ought  to  have  been  given  to  him  to  ascertain  and 
state  whether,  at  the  death  of  the  testator,  the  free 
capital  of  the  trust  estate  was  more  than  sufficient  for 
procuring  investments  for  providing  the  full  annui- 
ties; because,  if  it  was  more  than  sufficient,  the  surplus 
which  then  existed  ought  to  be  dealt  with  as  a  fund 
then  divisible  among  the  residuary  legatees,  and  a 
sum  corresponding  with  the  subsequent  interest  of 
such  a  fund,  if  any,  ought  to  be  held  to  belong 
to  those  legatees  and  not  to  the  annuitants:  at  all 
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1841.       events,  any  surplus  of  the  annual  proceeds  of  the  trust 
'    ^'  estate  found  to  exist  in  any  year  during^  the  subsist- 

CaSAMAIJOR  1         ,  n  ' 

V,  ence  of  the  trust,  beyond  what  was  necessary  for  satis- 

fying the  annuities  payable  for  that  year,  was  not 
claimable  by  the  annuitants  to  make  up  deficiencies  in 
any  other  year,  but  the  same,  together  with  the  inte- 
rest thereon,  belongs  to  the  fiars  of  the  residue. 

Upon  the  true  construction  of  the  trust  disposition 
and  settlement,  a  sum  equal  to  two-tenth  parts  of  the 
oapit£^l  of  the  trust  estate  (that  is,  in  the  proportion  of 
900/.,  the  annuity  to  Mrs.  Buchanan^  who  prede- 
ceased the  testator,  to  the  two  annuities  of  400  /•  and 
400/.  to  the  surviving  annuitants)  became  on  the 
testator's  death  divisible  among  the  legatees  of  the 
residue,  and  each  of  the  surviving  annuitants  became 
entitled  pnly  to  four-tenths  of  that  capital.  That  is 
an  additional  reason  for  now  directing  the  accountant 
to  ascertain  the  amount  of  the  capital  of  the  trust 
estate,  after  payment  of  the  charges  directed  by  the 
three  first  purposes  of  the  trust.  Had  Mrs.  Bucha- 
nan survived  the  testator,  and  died  after  the  invest- 
ments directed  by  the  trust  deed  for  providing  for  the 
three  annuities  had  been  made,  the  whole  of  the  sum 
invested  for  paying  her  annuity  would  have  become 
tangible  on  her  death,  and  payable  to  the  residuary 
legatees,  and  no  part  of  it  or  of  the  subsequent  revenue 
arising  from  it  could  have  accrued  to  the  surviving 
annuitants.  It  ought  not  to  be  assumed  upon  any 
direction  in  the  trust  deed  that,  because  Mrs.  Bu- 
chanan died  before  the  testator  expected^  he  intended 
to  deprive  the  legatees  of  the  residue  of  the  benefit  of 
that  part  of  the  trust  fund  until  the  termination  of  one 
or  both  of  the  other  annuities.  The  Appellants 
therefore  submit  that  only  eight-tenth  parts  of  the 
free   residue  of   the  trust  estate  sliould  have  been 


CASES  IN  THE  HOUSE  OF  LORDS.  87 

vested  for  the  annuities  of  Mrs.  Fothringham  and        isu. 
Mrs.  Patersofij  and  that  the  other  two-tenths  must  be   c^^^^Tijor 
accounted  for  to  the  residuary  legatees.  ^   v. 

•^  Pearson. 

Mr.  Pemherton  and  Mr.  Donaldson^  for  the  Re- 
spondents :-r-The  primary  object  of  the  trust  was  to 
secure  the  annuities  directed  by  the  testator  to  be 
paid  to  his  sisters,  after  payment  of  debts,  expenses 
of  management,  and  certain  favoured  legacies.  The 
requisite  sums  were  appointed  to  be  stocked  out,  if 
there  was  a  suflSciency  of  assets  for  the  purpose ;  or 
in  the  event  of  a  deficiency,  the  whole  residue  of  his 
estate,  real  and  personal,  was  to  be  invested,  so  that 
the  interest  arising  therefrom  should  be  applied  to 
the  payment  of  the  annuitants.  The  division  of  the 
residue  among  the  residuary  legatees  formed  the 
subject  of  a  subsequent  provision,  which  was  not  to 
receive  efiect  until  the  annuities  were  fully  satisfied. 
It  however  occurred  to  the  testator  as  an  event  not 
unlikely  to  happen,  that  his  property  might  not  be 
sufficient  to  yield  the  full  annuities ;  accordingly,  it 
was  declared  by  the  trust  deed  to  be  his  meaning  and 
intention  that  the  residue,  whatever  it  might  be, 
should  be  vested,  and  the  interest  arising  therefrom 
divided  among  his  three  sisters  during  their  respec- 
tive lives,  in  the  same  proportions  and  the  same 
terms  as  the  full  annuities.  In  the  event  so  pro- 
vided for  (which  has  actually  happened),  the  trustees 
were  not  directed  to  stock  out  a  particular  sum  to 
meet  the  payment  of  each  separate  annuity :  on  the 
contrary,  they  were  directed  to  invest  the  whole 
residue,  so  that  the  interest  might  be  divided  gene- 
rally among  the  annuitants.  The  object  of  the 
testator  being  to  secure  the  full  annuities  to  his 
sisters  in  so  far  as  his  funds  permitted,  it  was  the 
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1841.       plain  meaning  of  this  last  provision  to  secure,  on  the 

Casamaijor   ^^^*^  ^^  ^'^y  ^^  theui,  the  accruing  benefit  to  the 
V.  others,  so  as  to  enable  them  to  draw  their  full  annui- 

1  £A  r  SDK  

ties.  The  interest  and  dividends,  which  were  insuf- 
ficient to  pay  the  full  annuities  to  the  three  sisters» 
were  on  the  death  of  any  of  them  to  continue  as 
a  fund  for  general  division  among  those  that  re- 
mained. 

Although  Mrs.  Buchanan's  death  was  known  to 
the  testator,  he  made  no  corresponding  change  in  his 
settlements.  He  knew  that,  by  the  operation  of  law, 
the  same  result  would  be  attained  as  if  he  had  added 
a  codicil  declaring  that  the  bequest  of  the  annuity  in 
her  favour  was  cancelled  in  respect  of  her  death. 
The  settlement  must  be  construed  with  reference  to 
the  circumstance  that  he  was  in  the  full  knowledge 
of  her  death,  and  that  the  annuity  bequeathed  to  her 
had  thereby  lapsed  and  become  inoperative.  What 
course,  then,  were  the  trustees  bound  to  follow  on  the 
testator's  death  ?  If  his  fortune  had  been  large,  they 
might  have  made  separate  investments  of  sums  suf- 
ficient to  meet  the  annuities  of  Mrs.  Fothringhavi 
and  Mrs.  Paterson :  but  it  would  have  been  absurd 
for  them  to  have  invested  any  sum  to  meet  the 
annuity  of  Mrs.  Buchanan^  whose  death  superseded 
this  part  of  the  direction  to  them.  As  the  annuity  in 
her  favour  had  lapsed,  they  were  bound  to  look  to 
the  interests  of  the  remaining  annuitants  in  the  first 
instance,  and  to  invest  what  funds  were  in  their  hands 
for  payment  of  them.  In  the  face  of  the  express  pro- 
vision to  pay  Mrs.  Fothringham  and  Mrs.  Paterson 
annuities  of  400/.  each,  and  to  lay  out  capital  sums 
for  answering  them,  the  trustees  would  not  have 
been  warranted  in  making  any  hypothetical  allocation 
of  the  funds  with  a  view  to  provide  for  an  annuity  to 
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Mrs.  Buchanan^  which   could   never  be  demanded.        i84-i. 
In  consequence  of  her  predecease,  they  were  bound   casImTi^r 
to  pass  over  altogether  the  annuity  to  her  just  as  ^• 

much  as  if  her  name  had  been  obliterated  from  the 
deed,  and  to  distribute  the  whole  dividends  between 
Mrs.  Fothringham  and  Mrs.  Paterson^  to  the  extent 
of  enabling  them  to  receive  their  full  annuities. 

The  proposition  of  the  Appellants  that  two-tenth 
parts  of  the  capital  of  the  free  residue  of  the  trust 
funds  at  the  testator's  death  were  instantly  divisible 
among  the  residuary  legatees,  is  founded  on  the 
fallacy  of  overlooking  altogether  the  circumstance 
that  Mrs.  Buchanan  predeceased  him :  but  even 
had  she  survived  him,  the  Respondents  would  have 
maintained  that  no  part  of  the  capital  sum  could  have 
become  tangible  so  long  as  what  remained  was  not 
sufficient  to  answer  the  remaining  annuities.  But  all 
difficulty  is  obviated  under  the  circumstances  which 
have  actually  happened.  No  portion  of  the  trust  funds 
ever  could  have  been  invested  for  behoof  of  Mrs. 
Buchanan^  and  hence  no  part  of  them  ever  became 
"  tangible"  by  her  death,  so  as  to  be  the  subject  of 
division  among  the  residuary  legatees.  The  fifth 
purpose  of  the  trust,  on  which  the  Appellants  rely, 
in  nowise  supports  the  inferences  in  law  which  have 
been  attempted  to  be  deduced  from  it. 

By  the  former  judgment  of  this  House,  the  residue 
of  the  estate  to  be  set  apart  for  the  annuities  consisted 
of  the  free  capital,  after  deduction  of  the  testator's 
debts  and  obligations,  the  expenses  of  the  trust,  the 
legacy  of  500/.  to  Mrs.  Alexander^  and  the  two  lega- 
cies  payable  to  George  and  Thomas  Paterson.  For 
some  time  after  the  testator's  death,  the  trustees  con- 
ceived themselves  warranted  in  paying  the  full  annui- 
ties of  400/.  to  Mrs.  Fothringham  and  Mrs.  Paterson. 
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1841.       At  that  time  they  did  not  know  they  were  bound  to 

ci^slimjoa   'Dftte  deduction  of  the  two  legacies  to  George  and 

^    ^'         TJwmas  Paterson.    The  funds  in  their  hands  con* 
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sisted  chiefly  of  heritable  property ;  the  rents  fell,  and 
the  trustees  then  restricted  the  annuities  to  300  Z. 
from  1823  until  Whitsunday  1834,  being  the  first 
term  after  Mrs.  Fothring ham's  death.  In  this  way 
large  arrears  of  annuity  were  due  to  her  at  her  death, 
and  are  still  due  to  Mrs.  Paterson ;  and  so  the  Court 
below  properly  found  that  these  parties  respectively 
have  a  valid  claim  for  their  arrears  of  annuity,  in  so 
far  as  tliere  was  any  surplus  interest  accruing  from 
the  trust  estate  during  any  of  the  years  while  their 
annuities  subsisted.  The  express  provisions  of  the 
trust  deed  led  to  the  same  conclusion.  The  residue, 
whatever  it  might  be,  was  to  be  vested,  and  the  in- 
terest and  dividends  arising  thereon  to  be  paid  to  and 
divided  among  the  annuitants:  it  is  nowhere  de- 
clared that  the  interest  and  dividends  drawn  during 
each  year  should  be  appropriated  exclusively  to  the 
annuities  of  that  particular  year.  At  first,  the  Lord 
Ordinary  limited  the  claim  for  arrears  to  the  surplus 
arising  in  the  years  preceding  1834,  when  Mrs. 
Fothringham  died.  This  finding  of  the  interlocutor 
was  varied  in  the  Inner  House,  and  it  was  found  that 
Mrs.  Paterson^  the  surviving  annuitant,  ^^  is  entitled 
to  payment  of  the  whole  arrears  of  annuity  due  to  her, 
out  of  the  interest,  dividends  or  profits  of  the  free 
proceeds  of  the  whole  trust  estate  accruing  during  her 
own  lifetime.''  In  this  alteration  of  the  judgment. 
Lord  Moncrieff^  who  by  that  time  had  become  one  of 
the  Judges  in  the  Inner  House,  concurred. 

The  rights  of  the  annuitants  cannot  be  affected  by 
the  delay  of  the  trustees  to  bring  the  heritable  pro- 
perty of  the  testator  sooner  to  sale.    That  delay  is 
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well  accounted  for  by  reason  of  the  situation  of  that        i84i. 
property  rendering  a  sale  of  it  impossible,  without    ^"^"""^^    ' 

X  J-     J        X  1    /•  Casamaijor 

great  disadvantage,  before  1884.  v. 

PcAa8(12f« 


The  Lord  Chancellor : — ^This  case,  which  has  been  April  29 
unfortunately  the  subject,  a  second  time,  of  appeal  to 
your  Lordships'  House,  raises  a  question  of  some 
difficulty,  from  the  obscurity  of  the  mode  of  expres- 
sion which  has  been  adopted  by  the  author  of  the 
trust  deed  upon  which  the  question  arises.  With 
regard  to  the  former  appeal,  1  shall  only  observe 
that  nothing  that  was  decided  upon  that  occasion  can 
have  the  slightest  reference  to  the  present  case.  It 
regarded  totally  different  interests  and  different  parts 
of  the  trust  deed.  The  circumstances  which  gave 
rise  to  the  present  question  are  shortly  these :  Pro- 
vision was  made  in  this  trust  deed  for  three  annuities; 
and,  subject  to  the  payment  of  those  annuities,  a  gift 
was  made  to  certain  persons  who  were  entitled  to  the 
residue  of  the  estate.  The  testator  had  three  sisters ; 
one  sister  died  before  his  own  death.  The  provision 
was  that  the  property  should  be  sold,  and  the  proceeds 
invested  in  sufficient  sums  to  provide  for  the  pay- 
ment of  those  annuities. 

Now  one  question  raised  was  whether  the  amount 
which  would  have  been  necessary  to  provide  for  the 
annuity  of  the  sister  who  predeceased  the  testator,  was 
or  was  not  to  be  a  fund  applicable  to  the  payment  of  the 
other  annuities,  or  whether  it  was  to  go  immediately  to 
those  who  were  to  take  in  remainder  upon  the  death 
of  the  annuitants?  The  short  answer  to  that  question 
is,  that  the  annuity  having  lapsed  by  the  previous 
death  of  the  legatee,  at  the  moment  of  the  death  of 
the  author  of  the  trust  there  was  no  such  annuity 
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1841.  and  no  such  legacy.  That  sum  therefore  was  a  fund 
Casamaijoe  ^Ppl^c^We  to  pay  those  legacies  and  annuities  which 
».  remained :  the  legacies  and  annuities  which  re- 
mained were  the  two  annuities  of  400  /.  each  to 
each  of  the  surviving  sisters.  The  deed  therefore 
must  be  read  and  construed  as  if  there  was  no  such 
disposition  in  it.  Upon  that  point  there  does  not 
appear  to  be  any  difficulty  whatever,  and  I  apprehend 
it  to  be  quite  clear  that  the  Court  of  Session  was 
right  in  holding  that  the  property  which  existed  at 
the  time  of  the  testator's  death  was  applicable  to  pay 
the  two  annuities  of  400  /.  each. 

But  the  difficulty  arose  here.  The  testator  had 
directed  the  property  to  be  sold,  and  out  of  the  pro- 
ceeds of  the  sale  sufficient  sums  to  be  invested  to 
answer  those  two  annuities  and  the  l^acies.  His 
death  took  place  many  years  ago,  and  the  property 
was  not  sold :  it  remained  in  the  character  of  land, 
and  produced  an  income  which  it  appears  for  the 
first  year  after  the  death  was  more  than  sufficient  to 
pay  the  annuities  of  -400  /.  to  the  two  sisters,  but 
which  at  a  subsequent  time  did  not  produce  sufficient 
to  pay  those  two  annuities.  Nothing,  however,  was 
done.  No  sale  took  place ;  no  application  was  made 
by  the  annuitants  to  have  a  sale ;  no  application  was 
made  by  the  residuary  legatees  to  have  a  sale ;  but  the 
property  remained  as  land  for  several  years.  To  the 
extent  of  the  income  of  the  land,  whatever  was  pro- 
duced after  paying  the  prior  charges,  was  paid  over 
to  the  annuitants,  leaving  at  first  a  surplus,  and  sub- 
sequently not  producing  enough  to  pay  the  annuities. 
Then  one  of  the  two  annuitants,  one  of  the  sisters, 
died,  and  the  surviving  sister  makes  this  claim,  which 
has  been  recognised  by  the  Court  of  Session  (the 
Court  of  Session  differing  in  this  respect  jfrom  the 
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Casamauor 


opinion  first  expressed  by  the  Lord  Ordinary),  namely,        1 841. 
that  the  surviving  sister  has  not  only  a  title  to  the 
income  which  may  arise  from  one  half  of  the  property,  v, 

which  was  devote  J  to  the  payment  of  that  annuity,  »^arson. 
but  that  she  has  a  title,  as  against  the  moiety  released 
by  the  death  of  the  other  sister,  to  be  paid  the  arrears 
of  the  annuity  which  were  not  paid  out  of  the  pro- 
ceeds of  the  land  at  the  time  of  the  testator's  death. 
Another  claim  was  made,  that  the  surplus  income 
which  arose  in  the  first  year  after  the  death  of  the 
testator  is  also  applicable  to  pay  the  subsequent 
deficiencies.  The  Court,  however,  has  decided  that 
this  is  a  privilege  belonging  to  the  surviving  sister 
alone,  and  that  the  representatives  of  the  sister  who 
is  dead  are  bound  to  take  that  which  the  estate  pro- 
duces, and  have  no  claim  against  any  part  of  the 
property  for  the  payment  of  the  deficiency. 

I  cannot  but  think  that  there  has  not  been  that 
accurate  attention  paid  by  the  Court  below  to  the 
terms  in  which  thi^  property  is  devoted  to  the  pay- 
ment of  the  annuities^  and  in  which  it  is  afterwards 
given  over,  which  might  have  been  bestowed  on  them, 
and  which,  if  understood  in  the  sense  in  which  I 
understand   them,    would    have    prevented    all  the 
difiBlculty  which  has  arisen  in  the  Court  below  in 
dealing  with  these  minute  points  of  the  case ;  inas- 
much as,  according  to  the  construction  which  I  put 
upon  this  instrument,  there  is  no  room  left  for  raising 
these  minor  points.     It  is  clear  that  the  testator  con- 
templated two  events.     It  is  clear  that  he  contem- 
plated an  immediate  sale :  he  directs  an  immediate 
sale.     It  is  contrary  to  his  intentions,  and  contrary  to 
the  expectation  he  entertains,  that  an  immediate  sale 
should  not  take  place. 

Perhaps,  before  I  advert  to  the  particular  language 
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1841.  used  in  this  instrument,  I  may  recal  to  your  Lord- 
Casamaijoe  strips'  recollection  the  rule  which  has  been  established 
in  this  country  after  some  difficulty  and  some  doubt, 
but  which  is  now  fully  recognised,  and  which  is  the 
only  rule  by  which  questions  of  this  sort  can  be 
determined  with  anything  like  certainty  or  anything 
like  justice  to  the  parties.  It  frequently  happens  that 
what  a  testator  contemplates  does  not  take  place  :  he 
intends  land  to  be  converted  into  money,  or  money 
into  land,  and  he  gives  directions  accordingly,  and 
those  directions  are  not  acted  upon;  and  after  many 
years  having  passed,  the  question  arises  how  the 
interests  of  the  parties  are  to  be  arranged ;  not  en- 
tirely according  to  the  directions  of  the  testator, 
because  he  has  given  no  directions  with  respect  to 
the  state  of  circumstances  that  has  arisen  ;  but  how 
the  intentions  of  the  testator  are  best  to  be  carried 
into  effect  with  regard  to  the  state  of  circumstances 
which  has  arisen  subsequently  to  his  death;  because 
of  necessity  the  Court  must  adopt  some  course  of 
arrai^ng  the  interests  of  the  parties.  You  cannot 
anange  them  exactly  as  the  testator  intended,  becausa 
the  facts  are  difierent  from  what  be  contemplated. 
The  Court  is,  therefore,  under  the  necessity  of 
adopting  some  course  with  reference  to  the  intention 
of  the  testator,  and  with  reference  to  what  is  just 
between  the  parties.  I  allude  to  the  doctrine  laid 
down  in  the  case  of  Sitwell  v.  Bernard  (c) ;  and  there 
are  many  other  cases  in  which  a  similar  difficulty  has 
occurred.  In  that  case  the  testator  intendied  that 
all  the  monies  should  be  converted  into  land':  that 
was  the  declared  intention  of  the  author  of  the 
trust;  and  contemplating  that  to  take  place,  and 
intending  that  to  take  place  soon  after  his  death,  and 

(c)  6  Ves.  520 ;  see  also  the  notes,  pp.  528-9. 
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intending  to  impose  upon  the  parties  claiming  under       184.1. 
his  will  a  motive  to  stimulate  them  to  carry  his  inten*   casamauo* 
tions  into  eflTect,  he  gave  the  whole  of  his  estate  in  **• 

trust,  and  directed  his  income  to  accumulate  till  land 
should  be  purchased ;  he  directed  the  money  to  be 
invested  in  land,  and  then  gave  a  tenancy  for  life* 
with  remainder  over,  in  the  land  to  be  purchased. 
Many  years  elapsed  and  no  land  was  purchased ;  the 
property  remained  as  the  testator  had  left  it,  in  the 
shape  of  money  ;  and  the  question  arose,  what  was  to 
be  done  with  it  ?  It  was  quite  contrary  to  the  testa- 
tor's  declared  intention  that  any  party  should  derive 
any  benefit  from  the  fund  so  long  as  it  remained  in 
the  shape  of  money ;  but  the  Court  held  that  as  it  had 
remained  in  the  shape  of  money,  and  there  had  never 
been  a  conversion  of  it,  it  was  necessary  to  adopt 
some  middle  course  in  order  not  to  defeat  the  obvious 
intention  of  the  author  of  the  gift ;  namely,  that  the 
tenant  for  life  should  derive  some  benefit.  And 
the  Court  directed  the  accumulation  to  cease  after 
the  expiration  of  the  first  year  after  the  death  of  the 
testator,  considering  that  a  reasonable  time  within 
which  the  intentions  of  the  testator  ought  to  have 
been  carried  into  effect,  and  directed  the  income  of 
the  fund  so  existing  to  be  paid  to  the  party  who  was 
tenant  for  life  of  the  land :  thus  departing  from  the 
terms  of  the  author  of  the  gift,  but  doing  that  which, 
under  all  the  circumstances,  appeared  to  be  most 
consistent  with  his  intentions. 

In  the  present  case,  there  is  a  direction  to  convert 
the  land  into  money;  and  when  converted  into  money, 
after  setting  apart  funds  to  meet  the  amount  of  the 
annuities  of  400/.  a  year  each,  the  surplus  was,  in  so 
many  words,  given  over  to  the  legatees.  Now  it  is 
obvious,  that  by  not  converting  the  land  into  money, 
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1841.       the  chance,  which  the  testator  contemplated,  of  the 

Casamaijor   proceeds  of  the  estate  being  more  than  was  necessary 

V*  to  meet  the  annuities,  and  of  there  being  therefore  a 

Pearson 

fund  applicable  to  the  immediate  payment  of  the 
residuary  legatees,  would  not  come  into  operation, 
because  it  never  could  be  ascertained  that  there  was 
such  a  fund,  and  therefore  there  could  be  no  such 
claim  enforced  till  after  the  sale  took  place ;  and 
therefore  to  that  extent  they  were  disappointed  and 
postponed.  Those  who  claimed  the  annuities  had 
reason  to  be  content,  because  it  was  immaterial  to 
them  whether  the  annuities  came  out  of  the  land  or 
out  of  the  money,  provided  there  was  sufficient.  So 
long,  therefore,  as  there  was  sufficient  income  out  of 
the  land,  they  received  what  it  was  intended  they 
should  receive.  But  when  that  income  failed,  and 
the  produce  of  the  estate  was  not  sufficient  to  pay  the 
annuities,  they  had  the  remedy  in  their  own  hands ; 
they  might  then  have  insisted  upon  the  execution  of 
this  trust,  and  upon  the  sale  of  the  estates,  in  order 
that  they  might  have  the  benefit  of  having  a  fund 
which  probably  would  have  produced  more  income  in 
the  shape  of  money  than  whilst  it  existed  in  the  shape 
of  land,  in  order  to  pay  the  annuities  which  the  land 
.  was  to  pay.  But  they  took  no  such  step :  they  re- 
ceived the  income  of  the  land  so  far  as  it  would  go. 
They  permitted  the  property  to  remain  in  the  state  in 
which  the  testator  had  left  it,  but  which  he  had 
directed  to  be  changed  into  another  form,  for  the  pur-^ 
pose  of  securing  the  payment  of  the  annuities. 

The  question  therefore  is  whether,  independently 
of  the  particular  terms  of  the  gift,  to  which  I  have 
adverted;  whether,  if  there  had  been  more  doubt 
upon  those  terms  than  in  my  opinion  there  is,  the 
fair  justice  of  the  case  between  the  parties  would  not 
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be  to  act  upon  the  rule  established  in  Sitwell  v.  Ber-  isti, 
nard  and  the  other  cases  (referred  to  in  the  report  of  casamauor 
that  case),  that,  if  the  parties  choose  to  permit  the  ^' 
property  to  remain,  contrary  to  the  intention  of  the 
testator,  in  the  state  in  which  he  left  it,  but  which  he 
had  directed  to  be  changed,  they  should  take  it, 
for  better  or  for  worse,  in  the  situation  in  which  they 
leave  it ;  and  are  not  entitled  at  a  future  time  to  pay 
themselves  in  full,  to  the  prejudice  of  those  who,  if 
the  property  had  been  converted  at  the  time  the  tes- 
tator directed,  might  at  least  have  had  a  chance  of 
having  a  share  in  it,  and  who  in  all  probability  would 
at  that  time  have  had  a  share.  Therefore,  indepen- 
dently of  the  particular  provisions  of  this  deed,  I 
should  have  thought  the  justice  between  the  parties 
would  have  been  to  let  them  receive  such  income  as 
the  land  would  produce,  until  the  period  of  conversion, 
and  to  give  them  no  title,  either  as  against  the  future 
income  of  the  fund,  or  as  against  the  capital  of  the 
fund  that  has  not  been  converted,  for  the  purpose  of 
making  up  the  fbrmer  deficiency  of  the  fund. 

Your  Lordships  will  just  permit  me  to  call  your 
attention  to  the  extraordinary  consequence  of  yield- 
ing to  this  claim.  The  first  year  after  the  death  of 
the  testator,  the  land  produced  more  than  enough  to 
pay  the  annuities.  Now,  supposing  there  were  200 1. 
more  than  enough  to  pay  the  annuities,  the  claim  is 
that  that  surplus  fund  is  to  be  held  liable  to  make 
good  the  deficiency  in  any  future  year.  A  deficiency 
might  not  occur  for  twenty  or  thirty  years ;  the  land 
might  have  been  sufficient  to  keep  down  the  annuities, 
and  only  just  sufficient ;  or  it  might  have  produced 
more.  Then  was  that  accumulating  surplus  income  to 
be  held  de  armo  in  annum^  by  the  trustees,  because 
perchance,  twenty  years  hence,  the  land  might  not 
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1841.       produce  sufficient  to  pay  the  annuities?     And  yet, 
Casamaijob   according  to  the  claim  made  by  these  annuitants,  that 
»•  would  be  the  consequence.     If  they  have  a  claim  of 

lien  to  answer  future  deficiencies,  the  trustees  would 
not  then  be  warranted  in  paying  the  surplus  over  to 
the  legatees.  In  what  a  situation  then  would  the 
legatees  be?  They  are  entitled  immediately  to  re- 
ceive the  surplus  of  the  fund  beyond  what  is  necessary 
to  pay  the  annuities,  but  they  would  be  prohibited 
from  receiving  the  surplus  beyond  what  is  necessary 
to  pay  them  ;  and  the  fund  is  to  be  retained  during 
the  continuance  of  the  lives  of  the  annuitants,  in  order 
to  meet  the  possible  chance,  more  or  less  remote,  of 
the  land  not  being  sufficient  to  pay  the  annuities.  It 
seems  quite  impossible  that  such  a  construction  should 
be  adopted,  leading  to  such  extravagant  consequences. 
In  point  of  fact,  there  has  been  no  one  year  in  which 
a  surplus  has  been  found  beyond  the  first  two  or  three 
years.  But  that  makes  no  difference  in  principle :  it 
only  shows  how  extravagant  the  proposition  would  be, 
to  consider  the  annuitants  as  entitled  to  the  surplus  of 
one  year,  in  order  to  meet  the  deficiencies  of  future 
years. 

But  when  we  come  to  see  what  it  is  that  the  tes- 
tator has  directed  upon  the  face  of  this  deed,  it  ap- 
pears to  me  that  these  considerations  may  be  thrown 
out  of  view ;  because,  as  I  construe  this  instrument,  it 
is  this : —  Upon  the  sale  of  the  estate,  if  the  fund  was 
sufficient  to  secure  the  annuities  of  400/.  each,  an 
event  which  undoubtedly  the  testator  contemplated, 
then  there  would  be  capital  sums  invested  sufficient  for 
that  purpose ;  and  then  any  surplus  of  the  proceeds 
of  the  estate  and  those  capital  sums  so  invested,  when 
made  '^  tangible,*'  as  the  expression  is,  by  the  death 
of  the  annuitants,  were  to  be  paid  over  to  the  residuary 
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legatees.  But  the  testator  had  the  prudence  not  to  i84i. 
confine  his  view  to  that  event  only,  because  he  con-  ^ '  ''  ' 
templated  the  possibility  of  the  proceeds  of  the  sale  of  ^  v, 
the  estate  not  being  sufficient  to  secure  the  whole 
amount  of  those  annuities;  and  he  then  directs  that 
in  that  event,  there  being  no  surplus,  the  whole  of 
the  proceeds  of  the  sale,  after  paying  the  prior 
charges,  shall  be  invested,  be  the  amount  what  it 
may ;  and  that  the  income  arising  from  that  fund, 
which  is  assumed  to  be  inadequate  to  pay  the  annui- 
ties of  400/.  to  each  of  the  sisters,  shall  be  divided 
between  the  sisters  in  the  same  proportion  in  which 
they  would  be  entitled  to  the  full  income,  provided  it 
had  been  sufficient  to  pay  the  annuities ;  and  then, 
upon  the  death  of  each  of  the  annuitants,  either  the 
whole  fund  which  shall  have  produced  sufficient  to 
pay  the  400 1,  to  her,  or  the  amount  of  the  fund  what- 
ever it  might  be,  should  in  that  event  be  paid  over  to 
the  residuary  legatees. 

If  that  be  the  construction  of  the  deed,  then  it 
excludes  all  the  other  questions,  because  the  event 
then  has  happened ;  a  deficient  fund  exists,  a  fund  not 
sufficient  to  pay  the  whole  of  the  annuities.  Upon 
the  death  of  one  of  the  annuitants,  that  portion  of  the 
fund  which  was  set  apart  to  answer  her  annuity  is  to 
go  over  to  the  residuary  legatees.  Then  what  claim 
can  the  surviving  annuitant  have  against  the  income 
of  that  portion,  to  pay  up  her  own  annuity,  which  had 
fallen  into  arrear  ?  It  is  quite  obvious  that  there  can- 
not be  both  claims :  if  it  is  liable  to  make  up  the  defi- 
ciency of  the  fund  to  pay  the  annuity,  then  it  cannot 
go  over  to  residuary  legatees.  If,  then,  the  construction 
of  this  instrument  be  that,  supposing  the  whole  fund 
to  be  inadequate  to  the  payment  of  the  annuities,  yet, 
upon  the  death  of  one  of  the  annuitants,  a  portion  of  the 
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184-1.       capital  of  the  fiind  is  to  go  over  to  the  residuary 

Casamaijor    ^^g^tees,  then  all  claim  of  the  surviving  annuitant  to 

.^  V'  that  released  portion  of  the  fund  must  necessarily  fail, 

A  EARSON 

according  to  the  construction  I  put  upon  this  deed. 
It  is  also  free  from  the  argument  which  was  pressed 
at  the  bar,  and  which  seems  to  have  been  rather 
assumed  in  the  Court  below;  namely,  that  in  the 
event  of  the  fund  being  sufficient,  it  was  not  to  be 
divided  into  different  investments  to  answer  the 
different  annuities,  but  was  to  remain  in  one  fund, 
and  the  annuities  to  be  charged  upon  that  gross  fund. 
Now  if  the  testator  has  directed  that,  on  the  sup- 
position of  the  fund  not  being  sufficient,  upon  the 
death  of  one  of  the  annuitants  the  fund  answerable  to 
that  one's  annuity  shall  go  over,  it  is  not  very  mate- 
rial whether  the  fund  was  to  remain  as  one  aggregate 
fund,  or  whether  the  fund  was  to  be  divided ;  though 
undoubtedly  the  intention  would  be  more  manifest  if 
it  appeared  upon  the  face  of  the  instrument  that  the 
fund  even  in  that  case  was  to  be  divided,  and  to  be 
set  apart  to  answer  the  annuities  of  the  remaining 
annuitants.  According  to  the  construction  I  put 
upon  this  instrument,  however,  he  has  directed,  in 
case  of  deficiency,  the  fund  itself  to  be  appropriated 
according  to  the  shares  and  proportions  to  which  the 
annuitants  would  have  been  entitled,  had  there  been 
a  sufficient  fund.  The  case  is  the  same — there  is  no 
difference  in  the  result — as  if  he  had  directed  that  the 
share,  whether  a  divided  share  or  an  undivided  share, 
applicable  to  the  annuity  of  one  of  the  sisters,  was  to 
go  over  in  the  event  of  the  death  of  that  sister  to  the 
residuary  legatee,  and  not  to  be  a  fund  to  make  good 
the  annuity  of  the  surviving  annuitant,  to  the  extent 
of  forming  a  fund  which  might  be  adequate  to  the 
purpose. 
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Now,  before  the  particular  words  used  are  referred        i84i. 
to,  there  is  another  part  of  the  instrument  only  neces-    ^'^7^' 
sary  to  be  adverted  to,  for  the  purpose  of  showing  how  »• 

much  it  was  in  the  contemplation  of  the  author  of  the 
deed  that  the  property  might  not  be  found  adequate 
or  nearly  adequate  to  pay  those  annuities  of  400/.  and 
the  legacies.     He  directs,  in  a  subsequent  part  of  the 
deed,  that  two  legacies  of  1,000/.  each  should  be  paid, 
according  to  the  construction  of  this  instrument,  in 
priority  to  the  application  of  the  funds  to  secure  the 
annuities ;  that  is  to  say,  if  the  residue  amounts  to  a 
certain  sum,  15,000/.,  then  the  two  legatees  were  to 
have   1,000/.   each ;   but  if  the   residue   was  under 
15,000/.  and  not  less  than  8,000  /.,  then  they  were  to 
have  500  /.   each.     He  contemplated  therefore  the 
possibility  of  that  event ;  and  he  also  contemplated 
that  there  might  be  less  than  8,000  /.,  and  then  they 
were  to  have  no  legacy  at  all.     Now  I  will  suppose 
that  it  was  exactly  8,000  /.     If  it  came  exactly  to 
8,000/.,  then  the  two  legatees  were  to  have  500/.  each  ; 
they  therefore  were  to  have  1,000/.  out  of  the  8,000/., 
7,000/.  remaining  to  answer  annuities  of  1,000/.  a 
year.     It  is  quite  clear,  for  it  runs  through  the  whole 
instrument,  that  he  contemplated  not  only  the  case  of 
there  not  being  enough  to  pay  the  1,000/.  a  year,  but 
of  there  being  a  fund  very  inadequate  indeed  to  meet 
those  charges.     With  that  present  to  his  mind,  and 
guarding  against  both  alternatives,  he  makes  his  pro- 
visions.   He   directs   the  property  to   be   sold,  and 
directs,  "  In  the  event  that  after  payment  of  my  debts, 
fulfilment  of  the  obligations  in  which  I  may  stand 
bound  at  the   time   of  my  death,  payment  of  the 
expenses  attendant  on  the  execution  hereof,  and  of  the 
500  /.  to  my  said  sister  Mrs.  Alexander^  the  residue 
of  the  proceeds  of  my  funds  and  estate  shall  not  be 
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1841.       sufficient  for  yielding  the  foresaid  annuities  hereby 
CaZuT^jok   settled  on  my  said  sisters"  (he  had  before  provided 

for  there  being  sufficient,  he  now  provides  for  there 
not  being  sufficient),  "  then  it  is  my  meaning  and 
intention  that  the  residue,  whatever  it  may  be,  shall  be 
vested  and  laid  out,  and  the  interest  or  dividends 
arising  therefrom  be  paid  unto  and  divided  amongst 
my  three  sisters,  Mrs-  Fothringhamy  Mrs.  Patersan^ 
and  Mrs.  Buchanan,  during  their  respective  lives,  in 
the  same  proportions,  and  exactly  in  the  same  terms 
in  every  reapect,  as  above  pointed  out  with  respect  to 
the  full  annuities  of  400/.,  400/.,  and  200/.'* 

Now  here  he  directs,  not  merely  that  the  annuities 
shall  be  paid  in  those  proportions,  but  he  directs  that 
in  case  of  a  deficiency  the  residue  shall  be  invested,  and 
the  income  paid  in  the  same  proportions  and  exactly 
in  the  same  terms.     How  is  that  direction  to  be  com- 
plied with  ?     Why,  if  there  were  but  two  annuitants, 
as  the  annuities  were  equal,  equal  sums  were  to  be  in- 
vested, and  equal  annuities  to  be  paid.     Whether  the 
sum  amounted  to  only  7,000/.,  or  to  what  was  suf- 
ficient to  pay  the  annuities  of  400/.,  was  perfectly  im- 
material.    Whatever  it  was,  the  sisters  were  to  share 
it  equally  between  themselves.     The  intentions  of  the 
testator,  and  his  directions,  were  applicable  to  the  one 
case  as  well  as  to  the   other.     The  only  difference 
being  that  the  income  of  the  sisters  would  depend 
upon  the  amount  of  the  fund.     In  no  other  respect 
were  the  directions  of  the  testator  to  be  varied  by  the 
circumstance  of  the  estate  producing   more  or  less 
money.     That  is  the  principal  direction ;  and  then  he 
goes  on,  "  And  I  do  hereby  direct  my  trustees  to 
regulate  themselves  accordingly." 

Then  comes  the  fifth  provision,  which   gives  the 
funds  over.     "  QuintOj  In  the  event  of  there  being 


pEARSOIf. 


CASES  IN  THE  HOUSE  OF  LORDS.  103 

any  of  the  proceeds  of  my  said  funds  and  estate  re-       i84i. 
maining  after  setting  apart  capital  sums  sufficient  to   Casamauur 
yield  the  three  annuities  of  400/.,  400  /.,  and  200/.,  as     _    ''• 
above  specified,  then  1  hereby  direct  my  said  trustees 
to  pay  such  surplus,  together  with  the  capital  sums 
so  to  be  set  apart  for  answering  the  foresaid  annui- 
ties, as  and  when  such  capital  sums  become  tangible 
by  the  death  of  the  said  annuitants  respectively.'* 
So  far  he  has  provided  for  the  event  of  the  capital 
being  sufficient  to  meet  the  annuities ;  and  he  has 
directed  what  is  to  be  done  with  the  surplus,  if  any, 
together  with  the  capital  sums  invested,  when  they 
become   tangible  by    the   death   of  the   annuitants. 
Now  he  is  about  to  provide  for  the  other  contingency,  of 
the  fund  being  inadequate  for  this  purpose  :  "  or  in  the 
event  of  there  being  no  surplus,  then  the  capital  sums, 
whatever  their  amount  may    be,  so   to  be  invested 
and  laid  out  as  aforesaid,  as  and  when  such  capital 
sums  become  tano:ible  as  aforesaid."     Then  what  is 
the  second  alternative  ?  He  has  presented  us  with  two 
alternatives.     In  the  early  part  of  the  instrument  he 
has  directed  the  investment  of  capital  sums  sufficient 
to  answer  the  purpose  of  the  annuities ;  and  if  there 
be  not  sufficient,  he  has  directed  an  investment  of  the 
residue,  whatever  it  may  be,  to  answer  the  annuities 
pro  tanto.     Then  in  the  gift  over  he  says,  if  there 
be  a  surplus,  the  surplus,  together  with  the  capital 
sums  so  invested,  when  become  tangible  by  the  death 
of  the  annuitants,   is   to  go  over:    or  in  the   other 
event,  of  the  funds  invested  not  being  sufficient  to  pay 
the  annuities,  then  the  capital  sums  become  tangible 
by  the  death  of  the  annuitants,  are  to  go  over.     That, 
my  Lords,  is  precisely  what  has  happened,  although 
the  property  has  not  been  sold,  and  the  money  not 
invested.     It  has  been  hitherto  an  inadequate  fund, 
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1 841 .       and  it  cannot  be  contended,  that,  if  the  estate  had  been 

Casamaijor  ®^^^  ^^^  ^^^  produced  a  fund  inadequate  to  pay  the 
V.  annuities  in  full, — that,  if  in  that  event  the  residuary 

legatees  had  been  entitled  to  one  half  of  the  residuary 
fund  on  the  death  of  one  of  the  sisters,  they  would 
not  be  entitled  to  one  half  of  the  fund,  when  it  is  not 
converted  into  money.     If  that  could  not  be  con- 
tended in  the  event  of  the  fund  being  invested,  it  is 
quite  clear  that  it  could  not  be  contended  in  the  pre- 
sent circumstances  of  the  fund  not  being  invested. 
If  the  right  construction  of  the  sentence  be  that,  in 
the  event  of  the  fund  being  deficient,  there  neverthe- 
less shall  be  an  investment  of  the  fund,  whatever  it 
may  be,  to  answer  the  annuities  pro  tanto,  then  the 
whole  is  intelligible  :  but  if  that  be  not  the  right  con- 
struction, it  is  not  very  easy  to  understand  or  to  decide 
the  meaning  of  the  terms  of  the  instrument.     But  how 
does  that  affect  the  claims  of  the  annuitants  ?  The  fund 
is  answerable  to  pay  the  annuities  equally ;  each  an- 
nuitant therefore  is  entitled  to  one  half,  whether  it 
exists  as  one  fund  or  whether  it  is  divided.     It  is  dif- 
ficult to  see  how  that  can  affect  the  claim  of  either  of 
the  annuitants  to  receive  out  of  the  future  income  of 
the  other,  what  shall  remain  unsatisfied  by  the  pro- 
duce of  the  estate.     Whether  the  one  construction  or 
the  other  be  correct,  I  apprehend  that  the  testator  has 
sufliciently  declared  that  the  parties,  if  they  cannot 
get  the  whole  amount  of  the  annuities,  must  take  the 
income  which  the  fund  will  produce,  whatever  it  may 
be,  and  that  upon  the  death  of  one  of  the  annuitants 
the  fund  which  thus  becomes  tangible  shall  go  over 
to  the  legatees  :  and  with  that  declaration  your  Lord- 
ships probably  will  think  it  right  to  vary  the  inter- 
locutor which  has  been  appealed  from.      The  better 
way  will  be  to  declare  that  to  be  the  construction 
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which  your  Lordships  put  upon  this  instrument,  and      J^til, 
to  refer  it  back  to  the  Court  of  Session  to  apply  that   casamauor 
declaration  to  the  interlocutor  to  be  pronounced.  Peauson. 

This  case  presents  some  difficulty.  In  the  first 
place,  with  regard  to  the  interlocutor  of  the  Lord 
Ordinary,  which  is  left  untouched  by  the  Court  of 
Session,  except  so  far  as  it  is  altered  with  regard  to 
Mrs.  Paterson's  claim  to  future  arrears  of  the  annuity, 
I  am  not  quite  sure  that  I  entirely  follow  all  the  pro- 
visions of  that  interlocutor.  The  expressions  are  not 
sufficiently  distinct  to  enable  me  to  understand  how 
far  the  learned  Judge  intends  to  go.  For  instance, 
the  second  finding  "  Finds,  that  the  full  security  and 
payment  of  these  annuities  constituted  a  primary 
and  preferable  burthen  on  the  whole  residue  of  the 
trust  funds  and  estate,  after  deducting  the  sums  neces- 
sary for  paying  and  satisfying  the  testator's  debts  and 
obligations,  the  expenses  of  the  trust,  the  legacy  of 
600  /.  to  Mrs.  A  lexandeVy  and  the  two  legacies  of  1 ,000  /. 
c^ch,  pa3^able  to  George  and  Thomas  PatersonsJ^  That 
is  perfectly  correct,  according  to  my  view  of  the  case, 
if  it  is  confined  to  each  year ;  but  it  appears  to  me  im- 
possible, from  the  language  used,  to  ascertain  whether 
the  learned  Judge  meant  to  confine  it  to  each  year,  or 
whether  he  meant  to  say  that  the  fund  is  answerable 
during  the  whole  continuance  of  the  trust  to  make 
good  those  annuities.  If  that  be  the  meaning,  then  I 
diflfer  from  the  learned  Judge. 

The  Attorney-general  suggested  the  importance  of 
an  express  declaration  of  their  Lordships  on  that  sub- 
ject, in  the  order  of  the  House. 

Tlie  Lord  Chancellor  \ — It  will  be  quite  explicit  if 
the  House^eclare  the  true  construction  of  the  instru- 
ment to  be  that,  although  the  income  was  inadequate 
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1841.       to  pay  the  annuities,  upon  the  death  of  one  of  the 

Casamaijob   annuitants  one  half  of  the  fund  went  over  to  the  resi- 

Pearsoh.     ^"^^y  legatees;  and  it  precludes  the  possibility  of  the 

income  of  that  fund  being  applicable  to  any  other 

purpose. 

The  Lord  Ordinary  thought  that  the  arrears  of 
neither  of  the  annuities  were  to  be  paid.  When  the 
case  came  before  the  Court  of  Session,  they  were  of 
opinion  that  Mrs.  Paterson  was  entitled  to  payment 
of  the  whole  arrears  of  the  annuity  due  to  her.  But  it 
appears  to  me  that  it  will  be  quite  free  from  all  doubt, 
if  the  House  declare  that,  during  the  continuance  of 
the  trust,  the  annuitants  can  only  divide  the  income 
of  the  estate  as  far  as  it  will  go ;  and  that  upon  the 
death  of  one  of  them,  the  share  that  was  invested  to 
secure  the  payment  of  that  annuity  went  over  to  the 
residuary  legatees.  That  would  exclude  all  the  other 
questions ;  and  I  think  the  better  way  will  be  to  make 
these  declarations,  and  then  to  refer  it  back  to  the 
Court  of  Session  to  apply  them. 

[It  was  ordered  accordingly,  that  the  interlocutors  be  re- 
versed and  altered  to  the  extent  necessary  to  give  effect  to  the 
following  declaration ;  viz.  ''That  Mrs.  Fothringham  and  Mrs. 
Paterson  were  entitled  to  payment  of  their  annuities  of  400/. 
each,  only  as  far  as  the  free  annual  proceeds  of  the  trust  fund, 
during  the  year  for  which  such  annuities  were  payable,  were 
sufficient  for  the  payment  thereof;  but  that  when  in  one  year 
the  free  proceeds  exceeded  in  amount  the  two  annuities  of  400/. 
each,  such  excess  belonged  to  and  became  divisible  among  the 
residuary  legatees :  That  upon  the  death  of  Mrs.  Fothringham^ 
one  half  of  the  capital  of  the  trust  fund  became  divisible  among 
the  residuary  legatees;  and  that  from  the  death  of  Mrs.  Fotn^ 
ringhaniy  Mrs.  Fatei^son  is  entitled  to  the  free  income  in  each 
year  of  one  half  of  the  capital  of  the  trust  fund ;  but  in  any 
one  year  when  such  free  income  exceeds  400  /.,  such  excess 
shall  belong  to  the  residuary  legatees."  And  it  was  further 
ordered,  that  the  c^use  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  to  do  therein  as  shall  be  just  and  con- 
sistent with  this  declaration  and  judgment.] 
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Lieutenant-Colonel  John  Gordon  -     Appellant.  MaViJ. 

John  Graham,  and  James  Graham  hisl  o  j    ^ 

Son      ...  \  Respondents. 

A  Landlord  having  obtained  sequestration  of  his  tenants'  crop  and    Landlord  and 
stock  for  arrears  of  rent,  the  tenants'  agent  ofifered  to  advance  the    ^    ^^'":! 
arrears  and  expenses  on  the  landlord's  granting  him  assignation     Assignation. 
to  the  sequestration ;  and  on  the  landlord's  declining,  repeated  his    •®*^  ^  Except 
offer  to  pay  the  whole  money  for  which  warrant  had  been  taken 
to  sell.     The  landlord  after  four  days  accepted  the  offer,  and 
engaged  to  grant  the  agent  the  assignation,  to  the  end  he  might 
operate  his  payment  from  the  tenants.     In  an  action  for  damages 
brought  by  the  tenants  against  the  landlord,  an  issue  having  been 
directed  to  try  ''  whether  he  had  wrongfully  failed  to  relieve  the 
crop  and  stock  from  the  sequestration,  to  their  injury,"  the  Judge 
at  the  trial  directed  the  jury  that  the  sequestration  ought  to  have 
been  withdrawn  after  the  tenders,  and  not  having  been  withdrawn 
till  the  expiration  of  four  days  after  the  second  tender,  the  land- 
lord was  in  law  responsible  to  the  tenants.     An  exception  to  that 
direction  was  disallowed  by  the  Court  of  Session,  not  afBrming 
that  the  Judge  was  right  on  the  point  of  law,  but  holding  the 
direction  to  be  warranted  by  the  circumstances. — 

Held  by  the  Lords  (reversing  that  judgment),  that  unless  the  law  as 
laid  down  by  the  Judge  was  correct,  his  direction  was  exception- 
able, and  could  not  be  supported  on  any  grounds  dehors  the  bill 
of  exceptions. 

In  the  Lord  Chancellor's  opinion,  the  offers  made  by  the  agent  did 
not  raise  a  responsibility  on  the  landlord  to  withdraw  the  seques- 
tration. 

Qtutre,  whether  a  landlord  is  bound  by  any  offers  to  assign  seques- 
tration of  his  tenant's  stock  to  a  third  party. 

The  Appellant,  by  tack,  dated  the  2d  of  January 
1833,  let  to  the  Respondents  the  lands  of  Egypt^ 
near  Edinburgh^  consisting  of  41  acres,  for  19  years. 
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from   the  22d    of  November   1832,    at'  the  yearly 
rent  therein  mentioned,  payable  by  equal  portions  at 
Candlemas  and  Lammas^  the  first  payment  to  be  at 
Candlemas  1834,  &c.,  with  legal  interest  of  the  said 
termly  payments  till  paid.     The  Appellant  thereby 
bound  himself  to  put  the  whole  houses  and  buildings 
on  the  farm  in  good  tenantable  condition,  and  by  the 
then  next  term  of  IVhitsimday'to  put  the  fences  round 
the  same  in  good  order ;  the  Respondents  also  binding 
themselves  to  be  at  half  the  expense  of  keeping  the 
fences  in  constant  good  order  during  the  currency  of 
the  lease,  and  to  keep  and  leave  the  houses  in  good 
tenantable  condition ;  and  also  to  manage  and  crop  the 
lands  in  the  manner  therein  particularly  stipulated ; 
and  if  at  any  time  after  the  fourth  year  of  the  lease, 
any  part  of  the  farm  should  be  cropped  diflferently, 
without  authority  from  the  Appellant  or  his  factor, 
the  Respondents  bound  themselves  to  pay  6/.  ster- 
ling additional    rent  for  every  acre   so   diflferently 
cropped. 

The  Respondents  had  entered  into  the  possession  in 
November  1832;  and  in  April  1833  they  began  to 
complain  to  the  Appellant's  factor  that  the  houses  and 
fences  were  not  put  in  tenantable  order  according  to 
the  terms  of  the  lease ;  and  those  complaints  were 
repeated  after  certain  intervals  during  the  four  suc- 
ceeding years. 

On  the  12th  of  August  1837,  the  Respondents  being 
in  arrear  of  a  balance  of  86  /.  of  the  half-year's  rent 
due  at  Candlemas  1836,  and  of  the  full  half-year's 
rent  (119/.)  payable  at  Lammas  the  same  year,  the 
Appellant  obtained  a  sequestration  from  the  sheriff 
of  Edinburgh  against  their  whole  crop,  stock,  goods, 
furniture  and  effects,  in  security  and  for  payment  of 
the  said  rent  and  arrears,  or  until  consignation  thereof 
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be  made  with  the  clerk  in  Court;  and  also  of  the  is+i. 
current  year's  rent  to  become  due  at  the  respective  gordo' 
terms  of  Candknias  and  Lammas  1838,  for  the  year  v. 

and  crop  of  1837. 

After  some  fruitless  correspondence,  first  between 
the  elder  Respondent  and  the  Appellant;  and  after- 
wards between  Mr.  Lothian^  law  agent  of  the  Respon- 
dents, and  Mr.  Gray^  law  agent  of  the  Appellant,  Mr. 
Ztothiany  on  the  23d  of  Augtist^  made  to  Mr.  Gray 
this  proposition :  "  The  Messrs.  Graham^  who  are 
honest  men,  &c.,  have  agreed  to  employ  an  auc- 
tioneer (Mr.  Dowell)  of  my  appointment,  to  sell  by 
public  roup,  in  a  way  not  injurious  to  their  credit 
and  feelings,  as  much  of  the  crop  as  will  pay  Colonel 
Gordon  not  only  the  arrears,  being  somewhere  about 
206/.,  but  also  the  half-year's  rent  payable  at  Candle  - 
mas  next ;  and  I  hereby  bind  myself  to  guarantee  the 
intromissions  of  the  auctioneer.  In  this  way  Messrs. 
Graham  will  not  be  owing  any  rent  till  X^mma^  1838, 
which  must  be  very  satisfactory  to  any  landlord,  while 
for  that  half-year's  rent  the  sequestration  would  re- 
main over  the  undisposed-of  effects;  being  all  the 
security  you  are  entitled  to  have.  Of  course  this 
letter  is  not  to  affect  either  Messrs.  Graham's  claim 
of  damages,  nor  the  Lieutenant-coloners  defences 
thereagainst.  On  the  faith  of  the  above  being  satis- 
factory to  you,  I  have  directed  Mr.  Dowell  to  make 
his  arrangements  for  the  sale ;  and  I  will  cause  one  of 
the  handbills  to  be  sent  to  you,  that  you  may  know 
when  it  is  to  take  place." 

Mr.  Gray  wrote  in  reply,  on  the  28th  of  August j 
that  the  Appellant's  factor  would  not  consent  to  the 
proposal,  but  would  accept  Mr.  Lothian's  guarantee 
to  pay  the  arrears  of  rent,  on  caution  being  also 
found  to  pay  the  current  year's  rent  when  due;  and 
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1841.       the  Appellant  would  then  grant  an  assignation  to  the 
'    ^"^      act  of  sequestration  to  Mr.  Lothian,  or  whoever  would 

Gordon  ^  i     n     i  •  j     i  i 

V.  pay  the  rent  and  find  caution ;  and  tnen  tne  roup 

^'^""""*     might  proceed. 

Mr.  Lothian  on  the  31st  of  August  wrote  to  say, 
"  First,  that  DowelU  the  auctioneer,  is  to  sell  the  whole 
or  part  of  the  produce  of  the  farm,  cut  or  uncut,  in 
terms  of  the  printed  handbills  of  which  I  lately  sent 
you  some  copies.  Second,  that  to  the  extent  of 
X)oweir&  actual  sales  I  hereby  guarantee  him ;  that  is 
to  say,  that  he  shall  pay  these  proceeds  to  the  land- 
lord, to  be  applied  as  follows : — 1st,  in  payment  of 
some  old  account  of  some  22/.  or  23/.  odds,  and 
interest ;  2d,  in  payment  of  the  arrears  of  rent  men- 
tioned in  the  petition  of  sequestration ;  and  3d,  in  pay- 
ment of  the  rent  due  at  Candlemas  next :  and  it  is 
hereby  understood  that  the  sequestration,  quoad  ultras 
is  reserved  entire." 

Mr.  Gray  and  the  Appellant's  factor  being  satisfied 
with  the  proposed  arrangement,  the  roup  proceeded, 
and,  out  of  the  proceeds  thereof,  Mr,  Lothian  paid 
Mr.  Gray,  first  205/.  for  the  arrears  of  rent,  and  after- 
wards 76/.  16  s.  for  the  rent  becoming  due  at  Candle- 
mas 1838,  in  discharge  of  his  cautionary  obligation. 

The  Appellant,  on  the  11th  of  May  1838,  claiming 
a  balance  of  64/.  of  the  preceding  Candlemas  rent  to 
be  still  due  to  him,  obtained  from  the  sheriff,  on  the 
said  sequestration,  a  warrant  to  roup  for  that  sum,  with 
interest  and  expenses.  Mr.  Gray  having  communi- 
cated the  same  to  Mr.  Lothian,  the  latter  wrote  back 
on  the  1 8th  of  May :  "  Dear  Sir, — Stop  the  roup  in 
Gordon  v.  Grahams ;  and  since  we  can't  do  better,  I 
"  will  advance  the  arrears  and  expenses  myself,  on  your 
client  granting  an  assignation,  or  giving  me  an  obli- 
gation to  grant  one  at  my  expense.     My  assignation 


V. 

Gbaoam. 
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not  to  compete  with  the  landlord's  right  for  the  balance        1 84 1 . 
of  the  year's  rent,  of  which  the  above  arrears  form  a      Gordon 
part." 

In  answer,  Mr.  Graj/^  by  desire  of  the  Appellant, 
claimed  61.  an  acre  additional  rent  for  alleged  mis- 
cropping  by  the  Respondents  of  several  acres  in  the 
year  1837,  contrary  to  the  stipulations  in  their 
lease,  and  also  extrajudicial  expenses. 

Mr.  Lothian  replied,  on  the  24th  of  May  1838  : — 
"  Dear  Sir,  I  have  received  your  extraordinary  letter 
of  yesterday,  and  sent  it  to  Messrs.  Graham  for  in- 
formation to  answer  it.  In  the  meantime  I  have 
tendered  you  the  whole  money  for  which  you  have 
taken  warrant  to  roup,  and  you  declined  it,  only 
taking  my  obligation  to  pay  it.  I  have  now  to  repeat 
that  I  am  ready  to  pay  that  money  to  you,  or  your 
client  Lieutenant-colonel  Gordon^  on  a  receipt  ac- 
knowledging that  the  money  is  paid  by  me,  and 
binding  your  client  to  grant  to  me  at  my  expense  an 
assignation  in  the  terms  mentioned  in  my  said  obliga- 
tion, of  which  (as  I  wrote  it  in  your  chambers)  I  have 
no  copy.  I  will  thank  you  to  send  me  a  copy  of  it. 
I  have  only  to  add,  that  if  the  money  above  referred 
to  be  not  accepted  by  you,  I  will  lodge  a  minute  in 
my  own  name  in  the  existing  process  of  sequestration, 
and  consign  the  money  with  the  clerk  of  Court  at 
your  client's  expense." 

The  Appellant  accepted  the  money,  and  gave  a 
receipt  dated  the  24th  of  May : — "  Received  from 
3/.  LothiaUf  esq.,  solicitor,  64/.  10  5.  Sd.  with 
iZ.  0  8.  Sd.  of  interest  thereon,  being  the  balance  of 
rent,  &c.  payable  at  Candlemas  last,  and  interest 
thereon;  for  which  a  warrant  to  roup  was  taken 
against  Messrs.  Graham,  in  a  process  of  sequestration 
at  my  instance :  reserving  any  further  claims  compe- 
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1841.  tent  to  me  for  additional  rent  on  account  of  part  of 
Gordon  ^^^  lands  being  cropped  differently  from  the  stipula- 
^  tions  of  the  lease,  and  for  expenses  incurred  by  me 

in  regard  to  the  recovery  of  the  rents,  &c. :  and  I 
engage  to  grant  to  Mr.  Lothian  at  his  expense  an 
assignation  of  said  sums  now  paid  to  me,  and  of  the 
proceedings  at  my  instance  under  the  said  sequestra- 
tion, to  the  end  he  may  operate  his  payment  from 
Messrs.  Graham^  but  so  as  not  to  compete  with  any 
claims  competent  to  me  as  landlord." 

The  Respondents  brought  an  action  against  the 
Appellant :  the  summons,  after  stating  much  to  the 
effect  herein  stated,  concluded  for  a  decree  against  the 
Appellant,  1st,  To  execute  the  necessary  repairs  on 
the  house  and  buildings  on  the  farm,  and  to  put  the 
fences  round  the  same  in  good  order,  &c.;  2dly,  To 
pay  the  Respondents  500  /.  for  damages  for  the  loss 
they  suffered  from  the  Appellant's  delay  in  executing 
the  said  stipulated  repairs,  and  from  the  oppressive 
measures  adopted  by  him  in  suing  out  the  sequestra- 
tion, and  not  withdrawing  it  when  he  received  full 
payment  of  the  arrears  and  rent  due  to  him. 

A  record  having  been  made  up  and  closed  on  a 
revised  condescendence  and  answers,  the  Lord  Ordi- 
nary adjusted  two  issues  for  trial  before  a  jury  :  "  Ist, 
Whether  the  defender  (Appellant)  wrongfully  failed 
to  put  the  houses  and  fences  on  the  said  farm  in 
tenantable  and  fencible  condition,  in  terms  of  the  said 
lease,  to  the  loss,  injury  and  damage  of  the  pursuers 
(the  Respondents):  2dly,  Whether,  on  or  about  the 
12th  of  August  1837,  the  defender  obtained  from  the 
sheriff*  of  Edinburgh  a  sequestration  of  all  or  any 
part  of  the  crop  and  stock  of  the  pursuers  on  the  said 
farm;  and  whether,  on  or  about  the  23d  of  3/(7^  1 838, 
he  wrongfully  failed  to  relieve  the  pursuers'  said  crop 
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and  stock   from  the  said  sequestration,  to   the  loss,        i84i. 
injury  and  damage  of  the  pursuers/'  Gordon' 

The  issues  were  tried  before  the  Lord  President  at  v. 

Edinburgh^  on  the  13th  of  JWyl838,  when  the  jury, 
after  hearing  a  great  deal  of  evidence  respecting  the 
state  of  the  houses  and  fences  on  the  farm,  and  also  the 
documents  and  proceedings  hereinbefore  stated,  and  the 
learned  Judge's  charge  thereon,  found  for  the  Respond- 
ents on  both  issues,  and  assigned  the  damages  at  475  /. 

The  counsel  for  the  Appellant  presented  a  bill  of 
exceptions  to  the  learned  Judge's  directions.  First 
exception : — That  in  addressing  the  jury  his  Lordship 
omitted  to  direct  them,  in  point  of  law,  that  the  obli- 
gation on  the  landlord  in  the  lease  to  put  the  houses 
and  buildings  in  tenantable  condition,  did  not  require 
to  be  implemented  within  the  same  time  as  the 
obligation  as  to  the  fences.  Second  exception: — ^That 
his  Lordship  did  direct  the  jury  in  point  of  law,  as  to 
the  second  issue,  that  tenders  of  the  arrears  of  rent 
having  been  made  by  Mr.  Lothian  in  terms  of  his 
letters  of  the  18th  and  24th  of  May  1838,  and  the 
sequestration  not  having  been  withdrawn  until  the 
28th  of  that  month,  the  said  sequestration  ought  to 
have  been  withdrawn  after  those  offers,  and  more  espe- 
cially after  that  of  the  24th  of  May^  and  that  the 
defender  was  in  law  responsible  to  the  pursues,  for 
not  withdrawing  the  sequestration^  qvoad  the  sums 
contained  in  these  tenders." 

The  First  Division  of  the  Court  of  Session,  by 
two  interlocutors,  dated  the  2d  and  9th  of  February 
1841,  disallowed  the  bill  of  exceptions  (a),  found  the 

(a)  The  following  are  extracts  from  the  opinions  of  the  Judges 
annexed  to  the  Appellant*s  printed  case,  and  certified  by  the  col- 
lector of  the  decisions  of  the  Court  for  the  Faculty  of  Advocates : — 

*^  Lord  McLckenzie : — I  am  of  opinion  that  both  exceptions  are 
ill  founded.     As  to  the  first^  I  have  very  little  difficulty.     [He  read. 

VOL.  VIII,  I 
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Appellant  liable  to  the  Respondents  in  the  expenses 
incurred  in   the  discussion  thereof,  as  well  as   the 

the  first.]  It  appears  to  me,  that  if  the  direction  said  to  hare  been 
omitted  had  been  g^^en,  that  direction  would  have  been  wrong,  and 
therefore  I  think  the  exception,  that  it  was  omitted,  is  wrong; 
although,  by  the  terms  of  the  lease,  the  term  of  Whitsundatf  was, 
in  my  opinion,  applicable  to  both  the  houses  and  fences ;  and  bj 
that  term  the  landlord  was  bound  to  put  both  in  proper  condition. 
I  think  that  is  the  fair,  natural,  and  sound  reading  of  the  lease, 
the  more  especially  as  no  other  term  is  specified  in  reference  to  the 
houses. 

"  As  to  the  second  exception,  it  is  necessary  to  attend  to  the 
second  issue.  [Read  the  issue,  and  also  the  second  exception.] 
The  Lord  President  did  not  use  the  same  word  '  relieve,'  as  con- 
tained in  the  issue,  but  used  the  word  '  withdraw ;'  but  that  is  of 
no  consequence,  for  I  have  no  doubt  it  was  peifectly  understood 
by  all  parties,  and  most  assuredly  I  so  understand  it,  that  there 
was  nothing  special  in  the  word  used,  but  that  his  Lordship  sub- 
stantially meant  that  the  landlord  was  liable  in  damages  for  having 
failed  to  relieve  the  tenant  in  terms  of  the  issue.     I  hold  the  woid 

*  withdraw '  to  mean,  in  this  instance,  the  same  thing  as  the  word 

*  relieve;'  and,  therefore,  if  the  landlord  wrongfully  refused  to  '  with- 
draw,' that  was  a  wrongful  failure  to  ^  relieve,'  as  put  in  the  issae. 
Now  the  fact  seems  to  be  that  the  tenant  employed  an  agent  to 
get  him  relieved  from  the  sequestration,  and  the  mode  that  was  pro- 
posed to  be  adopted  was,  that  the  agent  should  pay  the  rent  due,  on 
his  getting  an  assignation  to  the  landlord's  powers  under  the  seques- 
tration, of  course  for  the  behoof  of  the  tenant  That  was  the  mode 
the  agent  and  tenant  set  to  work  to  get  relief  firom  the  sequestra- 
tion,  and  it  appears  to  me  to  have  been  a  very  effective  mode ;  for  if 
the  rent  due  had  been  paid,  and  the  tenants'  agent  had  got  an 
assignation  to  the  landlord's  powers  under  the  sequestration,  the 
tenant  would  not  have  been  exposed  to  diligence  at  the  instance  of 
his  landlord,  so  that  it  would  have  been  a  most  effective  relief  of 
that  sequestration.  If,  then,  the  landlord  was  bound  to  grant  that 
assignation,  it  appears  to  me  that  his  refusal  to  grant  it  was  wrong- 
ful, and  ^  a  wrongful  failure  to  relieve  the  pursuers'  said  crop  and 
stock  from  the  sequestration.'  The  letters  before  us  show  that  full 
payment  was  offered  by  the  tenants'  agent  of  all  the  rent  that  wag 
secured  by  the  sequestration,  on  condition  of  his  getting  an  assigna- 
tion from  the  landlord.  Unless  then  the  landlord  can  say  that  he 
had  a  legal  right  to  refuse  to  grant  the  assignation,  I  think  the 
direction  of  his  Lordship  was  right. 

**  It  is  said,  however,  that  whatever  may  be  the  law  as  in  an  ordi- 
nary case  between  debtor  and  creditor,  and  that  although  it  may  be 
that  in  that  case  a  third  party  who  comes  forward  and  pays  the  debt 
may  demand  from  the  creditor  an  assignation  to  the  debt,  yet  that* 
as  between  landlord  and  tenant,  a  third  party  who  pays  the  rent  is 
not  entitled  to  demand  an  assignation  to  the  landlord's  powers  under 
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expenses  of  the  jury  trial:  and  applying  the  verdict,        is+i. 
decreed  ad  interim  for  the  sum  of  475  /.  found  due      ^T^' 

Gordon 

art 

the  sequestration.    As  a  g^eneral  question,  this  may  he  attended  with      Grauak. 
some  difficulty,  and  I  doubt,  as  a  general  point,  whether  the  land- 
lord is  bound  to  grant  an  assignation  even  to  the  agent.     But  I  am 
certainly  not  inclined  to  decide  it  in  this  case,  as  I  do  not  consider 
that  it  is  necessary  to  do  so.     I  am,  however,  rather  inclined  to 
think  that  if  the  landlord  does  not  insist  on  going  on,  but  stops 
the  sale  or  proceedings,  a  great  deal  may  be  said  on  his  side ;  but 
if  the  landlord  does  insist  on  going  on,  I  rather  think  he  may  be 
bound  to  grant  an  assignation.     But  I  do  not  wish  to  decide  the 
general  point ;  for  I  consider  that  unnecessary,  as  there  are  special- 
ties in  this  case  which  are  sufficient  to  show  that  the  direction  to  the 
jury  was  well  founded.    The  point  was  not  started  at  the  time  as 
between  landlord  and  tenant,  and  I  do  not  think  it  can  be  fairly 
started  now.    The  landlord  never  objected  to  the  form  of  assignation 
to  get  his  own  payment.     On  the  contrary,  on  the  28th  August 
1837,  he  (his  agent)  writes,  that '  he  is  quite  willing  to  grant  an 
assignation  to  the  act  of  sequestration,  either  to  you  or  to  any  per- 
son who  pays  the  rent  and  finds  caution,  and  then  the  roup  may  pro- 
ceed.' He  therefore  had  plainly  no  objection  at  that  time  to  the  form 
of  assignation ;  he  never  intimated  any  such  objection,  and  it  does 
not  appear  that  he  ever  considered  that  he  had  any    ower  so  to  ob- 
ject.   Then  the  conmiunings  go  on  on  the  same  footing,  and  on  that 
understanding  the  letter  of  18th  May  1838  was  written ;  and  what 
shows  that  he  never  thought  of  any  such  objection  is,  that  he  ulti- 
mately agrees  to  grant  an  assignation,  though  too  late,  when  he  was 
satisfiecl  on  other  points,  and  never  started  this  objection  till  the 
end  of  the  proceedings.     His  refusal  to  grant  relief  of  the  seques- 
tration was  on  a  totally  different  and  distinct  ground ;  namely,  that 
be  claimed  penal  rent,  and  he  would  not  grant  relief  to  the  tenant 
till  that  penal  rent  was  provided  for ;  and,  accordingly,  he  intimated 
his  intention  of  bringing  a  supplementary  sequestration  to  roup  for 
that  penal  rent.    That  was  the  reason  why  he  refused  to  relieve  the 
sequestration,  and  insbted  on  keeping  it  up.     I  think  it  was  a  bad 
reason,  for  there  is  no  evidence  that  he  was  entitled  to  penal  rent ; 
and  in  the  absence  of  such  evidence,  I  must  hold  that  he  was  not 
entitled  to  such  rent.    I  therefore  think  he  was  wrong  in  refusing  to 
relieve  the  sequestration  on  that  ground,  and  I  do  not  think  he  can 
now  liberate  himself  from  that  wrong  by  pleading  a  separate  and 
distinct  point ;  namely,  that  he  was  not  bound  to  grant  an  assigna- 
tion, and  to  say,  '  peradventure,  if  I  had  known  of  it  at  the  time, 
I  might  have  stated  and  pleaded  this  point  of  law,  namely,  that  I 
was  not  bound  to  grant  an  assignation  at  all.'     If  he  had  intimated 
this  point  of  law  about  the  assignation,  the  tenant  and  his  agent 
might  have  laid  their  heads  together,  and  paid  the  money  without 
aslung  any  assignation.     I  therefore  think  that  Colonel  Gordon  did 
wrong  in  refusing  to  grant  relief  of  the  sequestration  on  the  ground 
that  he  had  right  to  penal  rent.     Whatever  opinion  I  may  entertain 
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1841.       by  the  jury;  remitting  to   the  auditor  to   tax   the 
Gordon      expenses,  and  to  the  Lord  Ordinary  ta  dispose  of  the 
^'-  other  conclusions  of  the  libel. 

The  appeal  was  against  those  interlocutors. 

Sir  fV.  Follctt  and  Mr.  James  Anderson^  for  the 
Appellants. — ^The  Lord  Advocate  and  Mr.  Biggs 
Andrews  J  for  the  Respondents. 

[The  argument  on  both  sides  was  confined  to  the 
second  exception ;  the  counsel  for  the  Appellants  de- 
clining to  argue  in  support  of  the  first,  knowing  that 
if  they  succeeded  on  the  second  they  should  get  a  new 
trial  of  the  issues.] 

The  Lord  Chancellor ^  at  the  close  of  the  argument : 
— The  Respondents  were  tenants  of  the  Appellant 
under  a  lease.  The  rent  having  fallen  into  arrear, 
the  Appellant  applied  to  the  sheriff*,  and  obtained  a 

on  the  general  point  of  law  as  in  a  question  between  landlord  and 
tenant,  the  letter  of  the  24th  of  May  1838  insisted  on  the  same 
understanding  as  to  the  form  of  relief,  namely,  by  assignation ;  and 
still  Colonel  Gordon  intimated  no  objection  to  that  form,  but  delayed 
to  relieve  the  sequestration  till  the  28th  of  May.  I  do  not  think  it 
is  necessary  to  enter  into  the  question  of  the  length  of  time  during 
which  he  wrongfully  refused  to  relieve  the  sequestration.  That  con- 
sideration does  not  affect  the  bill  of  exceptions,  if  he  was  wrong  in 
refusing  at  first ;  for  if  he  acted  wrongfully,  then  the  shortness  of 
the  time  that  he  continued  so  to  act  was  a  good  reason  for  the  jury 
making  the  damages  small  on  this  ground." 

Lord  Gillies  concurred  in  the  opinion  expressed  by  Lord  Mac- 
kenzie  on  both  points ;  and  added,  *'  It  is  true  that  the  time  during 
which  Colonel  Gordon  failed  to  relieve  the  sequestration  was  short ; 
so  much  the  better  for  the  landlord,  for  the  damages  on  that  ground 
would  be  in  proportion ;  but  whether  it  was  a  long  or  a  short  time 
does  not  affect  the  point  of  law,  nor  the  soundness  of  the  charge ; 
and,  on  the  whole,  I  think  the  bill  of  exceptions  must  be  disal- 
lowed." 

**  Lord  Fullerton : — I  am  entirely  of  the  same  opinion,  under 
reservation  of  the  general  point  alluded  to  by  Lord  Mackenzie^  and 
holding  the  exceptions  to  apply  to  the  special  circumstances  of  the 
case* 

^'  Lord  President :— Your  Lordships,  then,  disallow  the  bill  of 
exceptions." 
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Bequestration  of  the  crop  and  stock  on  the  farm.  On  i84i. 
the  1 8th  of  May  1 838,  Mr.  Lothian,  the  agent  for  the  ^^]^^ 
Respondents,  wrote  this  letter  to  Mr.  Gray,  the  agent  ^  ''• 
for  the  Appellant : — "  Stop  the  roup  in  Gordon  v. 
Grahams \  and  since  we  cannot  do  better,  I  will 
advance  the  arrears  and  expenses  myself,  on  your 
client  granting  me  an  assignation,  or  giving  me  an 
obligation  to  grant  one  at  my  expense  :  my  assigna- 
tion not  to  compete  with  the  landlord's  right  for  the 
balance  of  the  year's  rent,  of  which  the  above  arrears 
form  a  part."  The  meaning  of  this  proposal  is  not 
that  the  tenant  should  pay  the  rent,  but  that  Mr.  Lo- 
thtan,  the  agent,  should  pay  the  amount  of  the  rent 
due,  and  take  an  assignment  of  the  sequestration  for 
liis  own  security.  On  the  23d  of  May,  the  landlord's 
agent  wrote  a  letter  to  Mr.  Lothian,  declining  to 
accept  his  offer.  The  reasons  for  this  refusal  are  im* 
material  to  the  disposal  of  the  question,  as  presented 
by  the  bill  of  exceptions.  Then  comes  the  letter  of 
the  24th  of  May  from  Mr.  Lothian  to  Mr.  Gray. 
[His  Lordship  read  that  letter  as  above,  p.  Ill,  and 
proceeded :]  It  does  not  appear  that  any  answer  was 
written  to  that  letter,  but  an  arrangement  seems  to 
have  been  made  by  the  28th  of  May,  on  which  day 
the  money  was  paid,  and.  a  receipt  granted  by  Colonel 

Gordon  [in  the  terms  stated  ante,  pp.  Ill  &  112], 
containing  an  obligation  to  assign  the  sequestration 
to  a  certain  effect. 

This  having  become  the  subject  of  a  suit  instituted 
in  the  Court  of  Session,  by  the  tenants  against  the 
landlord,  complaining  that  they  ought  to  be  relieved 
from  the  effect  of  the  sequestration,  and  raising 
another  question,  which  it  is  not  necessary  now  to 
discuss  (as  to  the  repairs  of  the  houses  and  fences), 
the  Court  of  Session  directed  two  issues.    The  issue 
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1841.  to  which  the  exception  now  under  consideration  is 
GoRm>»  applicable,  was,  "  Whether,  on  or  about  the  12th  day 
^  «••  of  August  1837,  the  defender  obtained  from  the  sheriff 

of  Edinburgh  a  sequestration  of  all  or  any  part  of  the 
crop  and  stock  of  the  pursuers  on  the  said  &rm  ?  and 
whether,  on  or  about  the  23d  of  May  1838,  the 
defender  wrongfully  failed  to  relieve  the  pursuers' 
said  crop  and  stock  from  the  said  sequestration,  to 
the  loss,  injury  and  damage  of  the  pursuers  ?"  One 
would  suppose  from  reading  this  issue,  that  the  case 
set  up  was,  that  on  the  23d  of  May  the  Appellant  was 
under  an  obligation  to  relieve  the  Respondents  from 
the  effect  of  the  sequestration. 

On  the  trial  of  the  issues,  the  presiding  Judge  di- 
rected the  jury  in  point  of  law,  as  to  the  second  issue, 
"  that  tenders  of  the  arrears  of  rent  having  been 
made  by  Mr.  Maurice  Lothian^  in  terms  of  his  letters 
of  the  18th  and  24th  of  May  1838,  and  the  sequestra- 
tion not  having  been  withdrawn  until  the  28th  of  that 
month,  the  said  sequestration  ought  to  have  been  with- 
drawn after  these  offers,  and  more  especially  after  that 
of  the  24th  of  May ;  and  that  the  defender  was  in  law 
responsible  to  the  pursuers,  for  not  withdrawing  the  se- 
questration, quoadihe  sums  contained  in  these  tenders.'' 

No  one  can  mistake  the  effect  of  this  language ; 
it  contains  a  distinct  exposition  of  that  which  is 
intended  to  be  laid  down  by  the  Lord  President 
in  point  of  law,  namely,  that  the  tender  contained  in 
the  two  letters  of  the  18th  and  24th  of  May  imposed 
an  obligation  in  law  on  the  landlord  to  withdraw  the 
sequestration ;  that  the  landlord  having  a  sequestra- 
tion against  the  tenants,  on  any  one  saying,  "  I  will 
pay  the  arrears  of  rent  provided  you  will  grant  to  me 
an  assignation  of  the  sequestration,"  was  bound  by 
the  law  of  Scotland  to  accept  that  offer.  If  that  be 
so,  the  opinion  expressed  by  the  learned  Judge  who 
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presided  would  be  correct;  but  if  otherwise,  it  would       isii. 
be  exceptionable.     It  does  not  appear  to  me  that  the 


GORDOV 


Geaham, 


language  of  the  letter  is  open  to  any  ambiguity  or  ^  »• 
doubt,  but  that  it  proceeds  to  express  the  only  terms 
on  which  the  agent  of  the  Respondents  required  the 
sequestration  to  be  withdrawn ;  there  was  no  payment 
of  rent  as  rent,  but  an  offer  to  pay  the  whole  money 
for  which  warrant  to  roup  was  taken,  on  the  seques- 
tration being  assigned.  Whether  the  word  "  with- 
draw" had  a  different  meaning  from  the  word  "re- 
lieve,** is  immaterial,  with  reference  to  the  opinion 
delivered  to  the  jury  by  the  learned  Judge ;  for  the 
bill  of  exceptions  must  stand  or  fall  by  the  legal 
effect  of.  that  which  was  laid  down  at  the  trial.  It 
will  not  do  to  support  the  direction  of  the  learned 
Judge  on  other  grounds  or  other  acts;  for  the  learned 
Judge  tells  the  jury  that  the  effect  of  those  two  letters 
amounts  in  law  to  an  obligation  on  the  landlord  to 
comply  with  this  requirement  of  the  letters. 

But  when  the  bill  of  exceptions  came  on  for  discus- 
sion in  the  Court  of  Session,  that  Court  does  not 
profess  to  support  the  law  as  propounded  in  the  Liord 
President's  opinion :  the  Judges  do  not  say  that  it 
is  right  or  that  it  is  wrong,  but  they  find  in  other 
parts  of  the  case,  and  on  a  consideration  of  the  whole  of 
the  merits,  on  which  the  jury  have  come  to  a  decision, 
grounds  for  supporting  the  opinion  so  delivered  by  the 
learned  Judge.  Lord  Mackenzie^  followed  by  Lords 
Gillies  and  Fullertoriy  founded  their  opinions  not  on 
those  two  letters,  which  were  the  foundation  of  the  Lord 
President's  charge  to  the  jury,  but  they  begin  with  the 
letter  of  the  28th  of  August  1837,  which  the  learned 
Judge  who  presided  at  the  trial  had  not  in  the  slightest 
degree  adverted  to.  It  is  unnecessary,  therefore,  to  look 
at  that  letter  to  see  what  it  contained,  or  whether  it 
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184U  could  amount  to  a  contract  to  be  carried  into  effect 
^^^^  in  1838,  with  reference  to  the  then  state  of  the  case, 
^-  That   letter  does  not  appear  to   have  been   alluded 

to  in  the  summing  up  of  the  learned  Judge;  and 
the  question  is,  whether  the  law  he  lays  down  to  the 
jury  is  correct, — not  whether  the  conclusion  might  be 
ultimately  the  same  or  not, — ^but  whether  that  which 
he  lays  down  in  stating  the  grounds  of  his  opinion  is 
correct  in  point  of  law.  I  do  not  find  that  the  Judges 
express  any  opinion  in  favour  of  that  which  was  laid 
down ;  which  induces  me  to  look  further  to  see  whether 
it  can  be  so  supported. 

The  matter  of  fact  appears  to  have  been  withdrawn 
entirely  from  the  consideration  of  the  jury;  they 
having  been  told  by  the  learned  Judge  that  in  point 
of  law,  after  receiving  those  two  letters,  the  landlord 
was  bound  to  withdraw  the  sequestration,  or  to  relieve 
the  tenants  from  the  effect  of  it;  and  if  that  was  correct, 
the  jury  had  nothing  to  do  but  to  assess  the  damages. 
They  were  told  that  these  letters  had  raised  that  re- 
sponsibility, when,  in  my  opinion,  there  was  nothing 
in  these  letters  to  raise  that  responsibility.  There 
appears  evidently  to  have  been  a  mistake ;  the  matter 
is  not  disposed  of  by  the  Court  upon  the  grounds  on 
which  it  is  put  by  the  learned  Judge,  that  those  two 
letters  so  promulgated  to  the  jury  amounted  to  an 
obligation,  resting  on  those  two  letters  alone,  binding 
the  landlord  to  withdraw  the  sequestration,  or  to 
relieve  the  tenants  from  the  effect  of  it. 

It  appears  to  me  that  the  interlocutors  must  be  re- 
versed, and  the  bill  of  exceptions  allowed,  in  respect 
of  this  second  exception ;  and  the  case  sent  back  to 
the  Court  of  Session  to  do  what  is  just. 

Ordered  and  declared  accordingly. 
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John  Hutchinson  Fergusson      -    -    Appellant.       m^^t^ii 
David  Fyffe  and  Another  -     -     -     -     Respondents.      ji^V 

A  Scotchman  in  Calcutta  opened  an  account  with  a  hanking  and 

agency  house  there  in  1786;  and  died  in   1810,  having  been    ^^^^/^ 
insane  from  1793.     A  partner  in  the  house,  being  in  Scotland      Cmtoma^ 
in  1812,  enclosed,  in  a  letter  to  the  customer's  relatives  there,  an       UabiUtv' 
account  current  with  him  from  1787  to  1810,  signed  by  the  firm,    of  Individual 
bringing  out  annual  balances  in  his  favour,  composed  of  annual      Partners, 
accumulations  of  Indian  interest,  the  last  balance  expressed  *'  to       Interest^ 
bear  interest  at  9  per  cent,  per  annum."    In  1835,  the  customer's         Indian; 
relatives  obtained  administration  of  his  estate,  and  prosecuted      Conypimiid, 
actions,  which  were  before  commenced  in  the  Scotch  Courts,  on       s!^!a    /^* 
the  account  current,  against  another  partner  who  joined  the  firm     Umitatioiu 
in  1 793,  and  continued  a  partner  through  several  changes  till  1 820 ; 
and  they  claimed  interest  at  9  per  cent,  upon  the  last  balance  in 
1810,  and  upon  the  annual  accumulations  thereof  since. — 

Held  by  the  Lords,  Jirst  (concurring  with  the  Court  below),  that  a 
debt  was  sufficiently  constituted  against  the  firm  by  the  account 
rendered  by  them,  together  with  interest  at  9  per  cent,  on  the  last 
balance  in  1810,  down  to  final  decree  ;  and  that  one  partner  was 
bound  by  the  account  so  rendered  :  secondly  (differing  from  the 
Court  below),  that  the  debt  did  not  carry  compound  interest  from 
1810. 

There  cannot  be  a  title  to  compound  interest  without  a  contract, 
express  or  implied,  or  custom. 

By  the  law  of  England,  a  contract  for  compound  interest  is  not  valid, 
except  in  mercantile  accounts  current  for  mutual  transactions. 

The  law  of  the  country  where  a  contract  is  made  or  is  to  be  per- 
formed, furnishes  the  rules  for  expounding  the  nature  and  extent 
of  its  obligations.  But  the  law  of  the  country  where  it  is  sought 
to  enforce  performance  of  a  contract,  governs  all  questions  as  to 
the  remedy  and  mode  of  proceeding,  including  lapse  of  time. 

Where  a  creditor  of  a  firm  in  India  died  there  before  his  right  of 
action  was  barred  by  lapse  of  time,  and  his  personal  representative 
in  Scotland  brought  an  action  there,  against  a  partner  of  the  firm, 
23  years  after  the  creditor's  death : — Held  that  the  English 
statute  of  limitation  did  not  take  effect,  the  action  having  been 
brought  within  six  years  after  English  probate  or  letters  of  admi- 
nistration were  taken  out  to  the  deceased  creditor. 


This  appeal  arose  out  of  actions  raised  in  the  Court 
of  Session  in  Scotland^  by  the  Respondents,  as  execu- 
tors dative  of  the  deceased  Dr.  Charles  Fj/ffe,  against 
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1840.      the  Appellant,  for  the  purpose  of  recovering  from  him, 
Fercussom    ^®  partner  of  an  Indian  house  of  agency,  intitled 
^'         *^  Fair  lie  f  Fergusson  &  Co.,"  a  debt  due  by  that  house 
to  Dr.  Ftjijff£.    The  Respondents'  claim  was  constituted 
by  a  docqueted  account  subscribed  by  Fairlie^  Fergus^ 
son  k  Co.,  bringing  down  a  balance  of  17,346  sicca 
rupees,  as  due  by  them  on  the  30th  of  April  1810: 
and  upon  this  balance,  from  that  year,  the  Respond- 
ents claimed  interest  at  9  per  cent.     The  account  was 
made  up  from  1787  to  1810,  with  annual  accumula- 
tions of  interest.     The  Appellant's  defence  embraced 
various  objections :  among  others,  his  residence  out  of 
Scotland ;  a  denial  of  the  sufficiency  of  the  evidence 
of  the  debt  against  the  firm  of  which  he  had  been  a 
partner ;  a  plea  of  the  English  statute  of  limitations ; 
and,  at  all  events,  a  resistance  of  the  claim  of  Indian 
interest.     The  Lord  Ordinary,  by  an  interlocutor  of 
the   loth   of  July   1834,  repelled   the   preliminary 
defences;  and  on  the  26th  of  November  1835,  after 
the  record  was  closed,  pronounced  this  interlocutor : — 
"  The  Lord  Ordinary  having  heard  parties'  procura- 
tors, and    considered  the  closed   record,   repels  the 
defences :  finds  that  the  pursuers  (Respondents)  are 
entitled  to  the  sum  of  17,346.  6.  sicca  rupees, contained 
in  the  docqueted  account  of  the  1st  of  May  1810, 
converted  at  the  present  rate  of  exchange  into  ster- 
ling money,  with  interest  at  the  rate  of  9  per  cent, 
on  said  sum,  as  so  converted,  from  the  30th  of  April 
1810  till  decree,  and  decerns  for  the  same  accord- 
ingly, with  the  legal  interest  on  the  sum  so  decerned 
for,  until  payment ;  and  ordains  the  pursuers,  within 
14  days,  to  give  in  a  state  of  their  claim,  made  up  in 
terms  of  this  interlocutor." 

The   Respondents  accordingly  lodged   a   state  of 
debt,  in  which  they  calculated  the  rupee  at  the  rat6 
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of  2  s.  sterling,  and  accumulated  principal  and  in-  i840. 
terest  in  the  manner  of  compound  interest,  and  thus  j^^^Q^^son 
brought  out  the  amount,  at  26th  November  1835,  »• 
of  15,732/.  es.  ed.:  and  the  Lord  Ordinary,  after 
liearing  counsel  in  regard  to  the  amount  so  claimed, 
pronounced,  on  the  15th  o(  December  1835,  this  inter- 
locutor : — "  The  Lord  Ordinary  having  heard  parties' 
procurators  on  the  *  state '  now  given  in,  and  on  the 
claim  therein  made  for  annual  accumulations  of  the 
interest  at  9  per  cent,  since  the  date  of  the  docqueted 
account  of  the  30th  of  April  1810  :  in  respect  that 
the  interlocutor  of  the  26th  of  November  last  decerns 
for  the  interest  only,  without  accumulations,  and  that 
it  is  incompetent  for  the  Lord  Ordinary  to  alter  that 
interlocutor,  refuses  the  claim  so  made,  and  appoints 
the  state  to  be  rectified  accordingly." 

The  Appellant  presented  a  reclaiming  note  to  the 
First  Division  of  the  Court,  against  the  interlocutor  of 
the  26th  of  November ;  and  the  Respondents  presented 
reclaiming  notes  to  the  same  Division,  against  both 
the  interlocutors,  in  so  far  as  they  refused  the  annual 
accumulations  of  interest :  they  at  the  same  time,  in 
order  to  remove  the  difficulty  in  point  of  form  which 
occurred  to  the  Lord  Ordinary,  raised  a  supple- 
mentary action  calculated  expressly  to  embrace  these 
accumulations.  A  record  having  been  afterwards 
made  up  in  this  action  and  the  defences  to  it,  the 
Lord  Ordinary  appointed  the  parties  to  give  in  mu- 
tual minutes  on  the  questions  of  the  accumulations, 
in  order  that  the  same  might  be  reported  to  the  First 
Division  of  the  Court,  before  which  the  previous 
process  was  depending. 

In  the  meantime,  when  the  reclaiming  notes  came 
to  be  advised  in  the  Inner  House,  questions  as  to  the 
applicability  of  English  law  having  been  raised,  the 
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1 840.       Court  appointed  a  joint  case  to  be  prepared  for  the 
^^    ^    '      opinions  of  English  counsel.    That  case  stated,  among 

FeRGI;SSOM  \  f         -r^         -n    /r»  -i-^ 

V.  other  things,  that  Dr.  Fi/ffey  surgeon  m  the  service  of 

^^^^'  the  JEast  India  Company,  died  at  Calcutta,  on  the 
9th  of  May  1810 ;  having,  as  alleged  by  the  Re- 
spondents, executed  a  testament  on  the  8th  of  October 
1790,  whereby  he  appointed  Fergusson,  Fairlie  &  Co., 
merchants  in  Calcutta^  to  be  his  executors,  and  di- 
rected them  to  pay  his  debts,  sell  his  effects,  and 
remit  the  proceeds  to  England ;  and  he  bequeathed 
the  same  to  David  Fyffcj  esq.  (father  of  the  Respon- 
dents), and  his  family :  That  all  the  partners  of  the 
said  firm  were  dead,  or  declined  to  act  as  executors, 
and  accordingly  the  Respondents,  who  were  the  only 
surviving  children  of  the  said  David  Fyffe,  were 
suing  in  the  character  of  executors  dative  qua  legatees 
of  Dr.  Fyffei  and  it  was  further  alleged  by  them 
that  he  for  many  years  before,  and  up  to  the  time  of 
liis  death,  had  been  insane :  That  both  these  allega- 
tions (of  the  will  and  insanity),  not  being  within 
the  Appellant's  knowledge,  were  not  admitted  by 
him,  but  the  accuracy  of  them  might  be  assumed  for 
the  purpose  for  which  counsel's  opinion  was  required : 
That  in  April  1793,  after  Dr.  Fyffe  was  said  to  have 
become  insane,  there  was  standing  to  his  credit,  in  his 
account  with  the  firm  of  Fairlicy  Reid  &  Co.,  a  balance 
of  current  rupees  4,207.  3.  10.,  which  by  annual  accu- 
mulations at  the  Indian  rates  of  interest,  during  the 
then  next  17  years  down  to  his  death,  amounted  to 
sicca  rupees  17,346.  5. :  That  the  Appellant  became  a 
partner  in  the  house  of  Fairlie,  Reid  &  Co.  in  1793, 
and  continued  a  partner  through  the  several  succes- 
sive changes  in  the  firm,  down  to  the  year  1820: 
That  the  Respondents  founded  their  claim  on  an 
account  intitled  ^^  Cltarles   Fyffe,  Esq.    in   account 
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Fyffe, 


current  with  Fairlie,  Gilmore  &  Co.,"  commencing  i84o. 
the  30th  of  April  1787,  and  ending  the  30th  of  April  ^^^^^^^^ 
1810,  with  the  last  item  expressed  thus :  *'  To  balance  ^  »• 
in  his  favour  with  Fairlie,  Fergicsson  kCo.y  to  bear  inte- 
rest at  9  per  cent,  per  annum — sicca  rupees  17,346.  6.;" 
and  that  account  was  signed  by  Fairlicj  Fergtisson  & 
Co.,  of  which  firm  the  Appellant  was  a  partner :  That 
William  Fairlie^  of  that  firm,  came  to  Fngland  in 
1810,  and  application  being  made  to  him  by  James 
Fyffe  of  GlasgoWj  a  relation  of  Dr.  Fyffej  he  sent  him 
the  said  account  current,  enclosed  in  the  following 
letter,  dated  the  6th  of  July  1812:  "I  now  enclose 
you  Mr,  Charles  Fyffe' s  account  from  its  commence- 
ment, which  I  received  some  time  ago  from  Cal- 
cutta. The  balance  at  30th  April  1810  was,  rupees 
17,346.  6.,  chiefly  arising,  you  will  observe,  from  the 
high  rate  of  interest  allowed  upon  it."  That  the  said 
W.  Fairlie  had  been  a  partner  in  the  four  several 
firms  of  Fergtisson  &  Fairlie ;  Fairlie,  Heid  &  Co. ; 
Fairlie,  Gilmore  &  Co. ;  and  Fairlie,  Fergtisson  &  Co. ; 
all  which  existed  in  succession  from  the  period  at 
which  the  said  account  commenced  to  the  time  it 
ended  :  That  on  the  dissolution  of  the  firm  of  Fairlie, 
Fergtisson  &  Co.,  in  1818,  it  was  succeeded  by  the 
firm  of  Fergtisson,  Clark  k  Co.,  of  which  last  firm  also 
the  Appellant  was  a  partner,  but  retired  in  1820  : 
That  from  1816  to  1825  he  resided  in  Scotland,  and 
in  England  from  1825  to  the  time  of  the  actions 
brought. 

The  case  then  stated  those  actions  before  stated, 
and  the  views  the  parties  thereto  took  of  their 
respective  rights,  concluding  with  a  request  that 
counsel  would  answer  the  following  questions : — 
1,  Whether,  according  to  the  law  of  England,  the 
action,  and  supplementary  action,  which  have  been 
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1840.       instituted  against  Mr.  Per gusson^  are  cut  off  by  the 
'    ""    '      statute  of  limitations  ? — 2,  Whether,  according  to  that 
V.  lawy  the  question  of  the  limitation  of  the  claim  upon 

F^ff  =•  j^j.^  Fergusson  would  be  affected  by  the  circumstances 
of  Dr.  Fyffe^s  insanity  at  and  during  so  long  a  period 
of  years  before  his  death ;  or  of  his  having  by  his  will, 
dated  in  1790,  appointed  the  firm,  therein  deno- 
minated FergussoHy  Fairlie  &  Co.,  his  executors? — 
3,  Whether  (supposing  the  statute  of  limitations  not 
to  apply)  the  terms  of  the  account,  with  the  docquet 
thereto  attached,  together  with  Mr.  W.  Fairli^s  letter 
to  Mr.  J.  Fyffe  of  the  6th  of  July  1812,  would  be  suf- 
ficient, according  to  the  law  of  England,  to  establish 
that  the  firm  of  Fairlie,  Fergusson  &  Co.  became  di- 
rectly bound  to  Dr.  Fyffe  and  his  representatives,  to 
pay  to  them  the  debt  therein  mentioned  ?— 4,  Whe- 
ther, supposing  these  documents  were  held  by  them- 
selves insufiicient  to  establish  the  liability  of  the  firm 
of  Fairlie,  Fergusson  &  Co.,  their  liability  would  be 
established  by  proof  that  the  said  firm  entered  into 
an  engagement  with  the  preceding  company  to  under- 
take their  debts,  and  actually  carried  them  forward  in 
their  books  ? 

The  joint  opinion  of  Sir  F.  Pollock  and  Mr.  Knight 
Bruce,  dated  the  18th  of  October  1837,  was  this  : — 
'^  In  answer  to  the  first  and  second  questions,  we  are 
of  opinion,  that  if  letters  of  administration  had  been 
granted  in  England  by  the  proper  Ecclesiastical  Court 
to  Mr.  David  Fyffe  and  Mrs.  Kerr,  upon  the  20th  of 
February  1836,  or  were  now  to  be  granted  to  them, 
the  statute  of  limitations  could  not  be  used  as  a  de- 
fence by  Mr.  J.  H.  Fergusson  against  proceedings 
instituted  against  him  in  England  by  them  after  that 
day  (within  six  years  from  the  grant  of  the  letters  of 
administration),  in  the  recovery  of  the  debt  in  ques- 
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tion.     There  appears  not  to  be  at  present,  and  never       isio. 
to  have  been,  a  personal  representative  of  Dr.  Frfffe,    yIkgT^ 
constituted  by  an  English  probate  or  letters  of  admi-       ^  v. 
nistration.     Mr.  J.  H.  Fergusson  was  not  by  the  will 
appointed  an  executor.     We  think  it  clear   that  the 
statute  was  not  running  against  Dr.  Fyffe  at  the  time 
of  his  death,  whether  he  was  then  insane  or  not.     He 
appears  to  have  resided  in  India  from  the  commence- 
ment of  the  debt  to  his  death,  and  the  debt  was 
repeatedly  acknowledged  by  the  annual  additions  of 
interest  between  1793  and  1810.     That  being  so,  we 
conceive  that  the  time  between  his  death  and  the 
grant  of  the  letters  of  administration  cannot  count. 

"We  consider  the  suit  instituted  by  the  representa- 
tives of  Dr.  Fyffe  as  an  acquiescence  in  the  arrange- 
ment of  the  account  to  which  the  letter  of  the  6th  of 
July  1812  refers ;  and  treating  them  as  English  admi- 
nistrators, we  are  of  opinion  that  the  letter,  and  the 
account  and  docquet  attached,  would  be  sufficient, 
according  to  the  law  of  England^  to  establish  that 
the  firm  of  Fairlie^  FergvLsson  &  Co.  became  directly 
bound  to  the  representatives,  to  pay  to  them  the  debt 
therein  mentioned." 

The  Lords  of  the  First  Division  afterwards  conjoined 
the  original  and  supplementary  actions,  and  appointed 
mutual  cases  to  be  prepared  on  the  points  not  em- 
braced in  the  above  opinion :  and  their  Lordships,  on 
finally  advising  the  cause,  pronounced,  on  the  25th  of 
May  1838,  the  following  interlocutor : — "  The  Lords 
having  resumed  consideration  of  this  cause,  with  the 
opinion  of  English  counsel,  and  revised  cases,  and 
heard  counsel  for  the  parties — Find  that  the  pursuers 
are  entitled  to  the  sum  of  17,346.  5.  sicca  rupees, 
being  the  balance  due  on  the  docqueted  account,  con- 
verted at  the  rate  of  exchange  current  in  Calcutta  by 
the  latest  accounts,  together  with  interest  on  the  said 
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1840.  sum  so  converted  at  the  rate  of  9  percent,  per  annum, 
and  accumulated  annually  at  the  same  rate,  from  the 
«7  ""    30th  of  April  1810  to  the  date  of  citation  in  this 

^^^^^'  action,  and  with  interest  on  the  accumulated  balance 
at  the  foresaid  rate,  from  the  date  of  citation  to  the 
date  of  final  decree,  and  interest  on  the  accumulated 
balance  from  the  date  of  final  decree  until  payment, 
at  the  legal  rate  of  interest :  Find  that  the  defender 
is  entitled  to  deduction  from  the  annual  accumulation 
of  interest,  of  1  per  cent,  for  commission  ;  and  that  he 
is  farther  entitled  to  deduction  of  the  necessary  ex- 
pense of  remitting  the  money  from  India  to  this 
country :  Find  neither  party  entitled  to  expenses  in 
this  process  ;  alter  the  Lord  Ordinary's  interlocutors 
of  the  26th  of  November  and  16th  of  December  1836, 
and  repel  the  whole  defences,  so  far  as  at  variance  or 
inconsistent  with  the  above  findings,  and  decern: 
Appoint  the  pursuers,  quam  primum^  to  prepare  and 
lodge  a  state  of  their  claims  against  the  defender,  in 
terms  of  the  findings  contained  in  this  interlocutor  (a)/' 
The  appeal  is  against  that  interlocutor,  and  also 
against  the  Lord  Ordinary's  interlocutors  of  the  10th 
of  July  1834  and  26th  of  November  1836. 

Mr.  Pemberton  and  Mr.  Fitzroy  Kelly^  for  the 
Appellant: — The  debt  of  which  payment  is  claimed 
amounts  to  near  18,000  /.,  arising  from  accumulations 
of  interest  upon  a  deposit  of  less  than  400  /.,  made 
with  the  firm  of  Fergusson  &  Fairlie^  in  the  year 
1786.  The  Appellant  was  not  a  member  of  that  firm, 
nor  of  the  firm  of  Fairlie,  Reid  &  Co.,  which  suc- 
ceeded, while  any  dealings  with  Dr.  Fyffe  took  place. 
He  entered  into  this  firm  in  1793,  and  continued  a 
partner  in  the  house,  through  the  various  changes  of 

(a)  16  Dunlop,  Bell  &  Murray,  1045. 
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of  firmsy  down  to  the  year  1820.  The  firm  of  Fer-  ig+o. 
gusson  &  Fairlie^  with  which  the  deposit  was  made.  .,'  ^'  ' 
and  the  successive  firms  of  Fair  lie,  Reid  &  Co.,  and  _  «. 
of  Fairliej  Gilmore  &  Co.,  in  whose  names  the  ac- 
count current  with  Dr.  Fyffe  appears  to  have  been 
made  up,  have  been  all  dissolved  many  years  ago. 
Now  the  argument  of  the  Respondents  is  that  the 
next  succeeding  firm  of  Fairliej  Fergusson  &  Co. 
received  the  monies  and  took  the  liabilities  of  the 
preceding  firm  by  arrangement  between  them  ;  but 
there  must  be  not  only  knowledge,  but  also  the 
assent,  of  the  customer  to  that  arrangement ;  Hart  v. 
Alexander  (a).  In  the  changes  of  banking  firms,  a 
customer  does  not,  by  continuing  his  money,  and 
receiving  interest  on  it  from  the  new  firm,  consisting 
of  some  of  the  members  of  the  dissolved  firm,  release 
the  other  members  of  the  dissolved  firm  from  liabi- 
lity ;  Gough  V.  Davies  (b),  Kirwan  v.  Kirwan  (c).  It 
is  not  sufficient  that  the  creditor  has  notice  of  the 
change  of  partners;  Heath  v.  Fercival  (rf),  Gow  on 
Partnership  (e) ;  to  effect  such  a  release  there  must 
be  a  contract  or  assent,  tacit  or  expressed,  which  was 
impossible  in  the  case  of  Dr.  Fyffej  whose  insanity 
commenced  about  the  time  the  Appellant  entered 
into  the  partnership  in  1793.  But  it  is  said  that 
although  the  assent  of  the  customer  in  this  case  was 
wanting,  still,  as  his  money  continued  with  the  suc- 
ceeding firm,  the  liability  of  the  old  firm  ceased,  and 
attached  on  the  new  firm.  If  that  argument  be  avail- 
able, then  it  follows  that  the  liability  of  that  firm  also 
ceased  on  the  succession  of  the  next,  and  so  on  through 
the  successive  changes  of  partners  and  firms  until  the 

(a)  2  Mees.  &  W.  484.  {d)  6  P.  Wms.  682. 

{b)  4  Price,  200.  (e)  Pp.  201.  242,  243. 

(c)  2  Cromp.  Sc  Mees.  617  ;  S.  C.  4  Tyrw.  491. 
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]  840.       Appellant  retired,  leaving  the  firm  of  Fairlie^  Clark 
J"    "^    '      &  Co.,  the  continuing  members  of  which  firm,  alone, 
V.  became  liable.     On  the  supposition  that  the  money 

of  Dr.  Fj/ffe  passed  to  the  different  firms  in  succeftsicm, 
the  Appellant  would  be  liable  while  he  had  any  con* 
trol  over  the  money  ;  but  having  ceased  to  have  such 
control  by  retiring  from  the  firm,  he  ceased  to  be 
liable.  He  was  not  a  memlier  of  the  house  when  the 
deposit  was  made  in  1786,  and  when  the  claim  was 
made  in  1833  he  had  ceased  to  be  a  partner;  in  no 
sense,  therefore,  can  he  be  held  liable  to  this  demand. 
This  claim  having  arisen  from  dealings  in  IfuSoj 
between  parties  residing  there,  the  law  of  England^ 
which  governs  contracts  in  our  Indian  territories,  is 
alone  applicable  to  those  dealings,  and  by  that  law 
this  action  is  barred  by  lapse  of  time.  The  deposit 
was  made  in  1786  ;  Dr.  Fyffe's  insanity  commenced 
in  1793 ;  more  than  six  years  had  expired  irom  the 
cause  of  action  accruing,  and  the  statute  of  limitations 
began  to  operate.  It  is  an  established  rule  that  if 
the  statute  begins  to  run  against  a  claim,  there  can  be 
no  suspension  or  interruption  of  it  afterwards ;  its 
march  cannot  be  arrested  by  death,  departure  from 
tlie  realm,  nor  insanity ;  Rhodes  v.  Smethurst  (f). 
The  cases  of  Murray  v.  Tlie  East  India  Company  {g\ 
and  Dmiglas  v.  FoiTest  (A),  may  be  cited  for  the  Re- 
spondents on  this  point ;  but  they  do  not  apply  to  the 
circumstances  of  this  case,  the  right  of  action  in  both 
of  them  not  having  arisen  until  after  the  deaths  of  the 
respective  parties.  The  operation  of  the  statute  was 
not  affected  by  William  Fairlie's  letter  enclosing  the 
account  to  J.  Fyffe,  in  1812.  That  was  his  indivi- 
dual act ;  and  even  if  it  imposed  on  him  an  obligation 
to  pay  this  debt,  liis  absent  partners  were  not,  and 

\(/)  4  Mees.  &  W.  42.  (A)  4  Bing.  686. 

(g)  5B.&  Aid,  204. 


i 


CASES  IN  THE  HOUSE  OF  LORDS.  131 

certainly  an  individual  partner  was  not,  bound  by  hi»        ik4o. 
undertaking.     But  the  letter  contained  no  offer  to 
undertake   such  an    obligation,   and   there   was  no 
acceptance  by  the  Re^^pondents  of  such  an  offer. 

But  assuming  this  debt  to  have  existed,  and  that 
the  Respondents  are  entitled  to  sue  for  it,  the  Appel- 
lant submits  with  confidence  that  they  are  not  enti« 
tied  to  the  interest  they  claim.  The  figure  9  in  the 
account  is  evidently  written  on  an  erasure ;  and  in 
Fairlie's  first  letter  to  /.  Fifffej  as  the  Respondents 
have  alleged,  the  rate  of  interest  in  India  was 
stated  then  to  be  7  per  cent.  But  the  first  question 
here  is,  are  the  Respondents  entitled  to  any  interest  ? 
Originally  the  payment  of  interest  was  by  way  of 
punishment  for  nonpayment  of  the  debt.  In  this 
case,  from  the  death  of  Dr.  Fyffe  in  1810  (indeed 
from  the  commencement  of  his  insanity  in  1793),  until 
administration  was  taken  out  in  1835,  there  was  no 
person  to  whom  the  debt  could  be  safely  paid.  How 
then  can  the  debtor  be  made  liable  to  punishment  in 
the  nature  of  interest?  In  Murray  v.  The  JEast 
India  Company,  it  was  contended  for  the  defendants 
that  the  plaintiff  could  not  recover  interest  upon  the 
bills  beyond  the  date  of  the  first  letters  of  administra- 
tion, "  for  it  would  be  hard  upon  an  acceptor  to  be 
charged  with  interest  where  he  was  ready  to  pay  the 
money,  and  there  was  no  person  authorised  to  receive 
it(i):"  upon  which  Chief  Justice  Abbott  observed 
that  the  calculation  of  interest  must  begin  '*  from 
the  time  of  the  demand  of  payment  by  the  first  admi- 
nistrator, and  not  sooner  (^)."  There  was  no  de- 
mand of  this  debt  irom  1793  to  the  time  of  bringing 
this  action.  Dr.  Fyffe  was  not  competent  to  demand 
it,  or  give  a  discharge  for  it,  and  there  was  no  per- 

(i)  5  Barn.  A  Aid.  21  i.  (k)  id.  217. 
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1840.       sonal  representative   till  1835.      If  it  be  said  that 

Feroumom  ^^  ^^^  ^^^  ^^^  money,  and  turned  it  to  profitable 
«•  account,  and  therefore  they  ought  to  pay  interest,  the 
answer  is,  that  there  is  no  proof  that  the  firm  made 
any  use  of  the  money ;  and  certainly  the  Appellant, 
who  retired  in  1820,  could  not  have  since  made  use  of 
it.  On  these  grounds,  and  on  the  authority  of  Murray 
V.  The  East  India  Company  on  this  point,  it  is  sub- 
mitted that  no  interest  is  payable  on  this  debt. 

The  claim  made  in  the  supplementary  action  to  com- 
pound interest  would  seem  to  be  favoured  by  the  Scotch 
case  Palmer  ^  Co's  Assignees  v.  Glas{l);  but  this  being 
a  question  of  interest  on  a  transaction  in  Indies  it 
must,  like  the  transaction  itself,  be  governed  by  Eng- 
lish  law,  which  does  not,  in  a  case  like  this^  allow 
compound  interest;  Ex  parte  B€van(m).  The  Respon- 
dents did  not  claim  this  interest,  or  any  other  than 
legal  interest,  in  the  summons  in  their  first  action. 
It  was  an  afterthought  to  claim  interest  on  the  annual 
accumulations  of  interest.  The  Lord  Ordinary  was 
startled  at  this  claim,  and  refused  to  allow  it,  but  the 
Judges  of  the  First  Division  conceived  that  the  claim 
was  sustained  by  the  decisions.  The  only  decision 
that  can  be  found  in  favour  of  it  is  Palmer  Sf  Co.^s 
Assignees  v.  Glas  (n)  ;  while  several  cases,  including 
Keble  v.  GrahanCs  Trustees  (o),  finally  decided  in  this 
House,  are  opposed  to  it. 

Sir  William  Follett  and  Mr.  G.  Richards^  for  the 
Respondents  : — No  appeal  lies  against  the  Lord  Ordi- 
nary's interlocutor  of  the  10th  of  July  1839,  because 
the  Appellant,  by  not  bringing  it  under  review  of  the 
Inner  House,  must  be  taken  to  have  acquiesced  in  it; 
and  in  such  circumstances  an  appeal  to  this  House  is 
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excluded  by  the  16th  section  of  the  Judicature  Act,      J!f^2lr 

48  Geo.  3,  C.  151.  F£RGUssov 

With  respect  to  the  existence  of  the  debt,  and  the  py^pg. 
Respondent's  right  of  action,  the  opinion  of  the  Eng- 
lish counsel  taken  on  the  joint  case^  raising  questions 
of  ErkgHsh  law,  as  suggested  by  the  Court  below  and 
adjusted  by  the  parties,  most  satisfactorily  disposed  of 
these  questions  in  favour  of  the  Respondents ;  and, 
according  to  that  opinion,  this  House,  though  not 
bound  by  it,  will  unquestionably  hold,  that  the  debt 
sued  for  was  sufficiently  constituted  against  the  Appel- 
lant's company  by  the  account  signed  by  the  com- 
pany, and  transmitted  in  the  Appellant's  letter  to 
Mr.  James  Fyffe;  and  also  that  the  right  of  action  was 
not  barred  by  the  English  statutes  of  limitations. 
The  Appellant  became  a  partner  in  the  Indian  bank- 
ing and  agency  house  in  the  year  1793,  and  continued 
a  partner  through  the  several  successive  changes  to 
the  year  1820.  There  was  no  release  of  any  of  the 
partners;  Gough  v.  Davies(p).  The  money  of  Dr. 
E^e  was  retained  and  used  by  the  firms  during  the 
whole  of  the  time  that  the  Appellant  was  a  partner. 
One  of  those  films  rendered  and  subscribed  an  account 
current  in  1812,  making  up  the  interest  at  different 
rates  on  the  yearly  balances,  and  agreeing  to  give 
9  per  cent,  for  the  future  on  the  balance  struck  in 
1812.  Upon  that  account  alone  the  Appellant  was 
unquestionably  liable.  No  act  was  done  by  the  cre- 
ditor to  discharge  him.  It  is  apparently  a  hardship 
on  the  Appellant  to  be  alone  held  liable  for  this  debt, 
but  that  is  the  law ;  M^Tavish  v.  Eady  Saltoun  (g). 
It  is  only  an  apparent  hardship,  because  the  firm  in 
India  is  liable  to  indemnify  him.     The  subscribed 

(p)  4  Price,  200.  (7)  Fac.  Coll.  3  Fub.  1821. 
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i8io.  account,  and  other  special  circumstances  of  this  case, 
FERoisboB  distinguish  it  from  the  cases  of  Hart  v.  Alexander  (r) 
^-  and  Thompson  v.  Perceval  (s)^  in  which  the  retiring 
partners  were  held  to  be  discharged  because  the  ere* 
ditors  so  dealt  with  the  continuing  partners  as  to  raise 
an  inference  that  they  accepted  them  as  their  sole 
debtors.  But  in  this  case  there  was  no  dealing  on  the 
part  of  the  creditor;  he  was  incapable  of  doing  any 
act  which  could  be  construed  to  be  .a  discharge: 
at  what  time  he  became  insane  is  not  material, 
as  the  account  rendered  in  1812  fixed  all  the  part- 
ners of  the  firm  subscribing  that  account,  with  the 
debt.  The  Scotch  prescription  to  written  instruments, 
being  40  years,  does  not  bar,  nor  was  it  pleaded  as 
a  bar  to  this  action,  which  was  brought  within  24 
years  from  the  date  of  the  account  rendered.  Neither 
do  the  English  statutes  of  limitations,  21  James  1,  c.  1 6, 
or  4  Anne,  c.  16,  apply  :  for  the  latter  could  not  take 
effect  unless  all  the  parties  were  in  this  country, 
Rhodes  v.  Smethurst{t)\  nor  the  former  until  six  years 
after  probate  or  administration  taken  out  in  this 
country  to  the  deceased  creditor;  Murray  v.  The 
East  India  Company{u)^  Douglas  v.  Forrest\x).  The 
obligations  of  a  contract  are  to  be  expounded  by  the 
law  of  the  country  in  which  the  contract  is  made  or 
is  intended  to  be  performed,  but  the  mode  of  enforcing 
it  is  governed  by  the  lex  fori,  the  law  of  the  country 
in  which  it  is  sought  to  enforce  it;  Mr.  Justice  Stofy 
on  the  Conflict  of  Laws  (y) ;  Don  v.  Eippmemn  (g). 
There  is  a  case,  Bulger  v.  Roche,  to  the  same  effect^ 
in  Pickering's  American  Reports  (a).     There  is  no  dif- 

(r)  2  Mees.  &  W.  424.  (y)  Section  682. 

(*)  3  Nev.  &  M.  167.  (z)  5  Clark  &  F.  1 :  airf 

(0  4  Mees.  &  W.  42.  2  Sh.  &  M.  682. 

Oi)  5  B.  &  Aid.  204.  (a)  Vol.  1 1,  p.  36. 

(x)  4  Diiigh.  686. 
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ference  between  the  laws  of  England  and  Scotland  as        i840. 
to  the  obligatory  nature  of  this  contract.  ..^     ""     ' 

On  the  questions  as  to  the  interest,  the  Appellant  ^  v. 
contends,  first,  that  he  is  not  to  pay  any  interest; 
secondly,  that  he  is  not  to  pay  9  per  cent. ;  and  lastly, 
that  he  is  not  to  pay  compound  interest.  It  must  be 
assumed  from  Fairly^  letter  transmitting  the  ac- 
count, that  his  firm  was  to  pay  interest  as  long  as 
they  held  Dr.  Fyffc'^  money ;  and  they  have  held  the 
money  to  this  time.  In  the  account,  the  interest  is 
calculated  from  1787  to  1810,  sometimes  at  10,  some- 
times at  12,  and  sometimes  at  9  percent.;  and  the 
last  balance  is  expressly  stated  to  bear  interest  at  9 
per  cent.  That  was  then  the  Indian  rate  of  interest, 
and  that  they  expressly  contracted  to  pay ;  and  if  any 
interest  is  payable,  that  is  the  proper  interest ;  Keble 
V.  Graham  (Jb).  The  house  in  India  could  have  got 
rid  of  interest  by  paying  the  debt  upon  the  death 
of  Dr.  FyffCf  according  to  his  will,  of  which  they  were 
executors ;  but  they  preferred  to  keep  the  money,  and 
accordingly  agreed  to  pay  interest.  It  appears  by  the 
docqueted  account,  that  for  17  years  previous  to  Dr. 
Fyffi%  death,  interest  was  paid  on  the  annual  accumu- 
lations. How  can  they  object  to  pay  the  like  interest 
from  the  time  of  his  death  ?  Clearly  the  judgment  ap- 
pealed from  is  well  founded,  in  regard  to  the  allowing 
of  annual  accumulations  down  to  the  date  of  citation  in 
tlie  action.  Such  accumulations  are  uniformly  allowed 
on  the  one  hand,  and  charged  on  the  other,  by  such 
Indian  houses  as  that  of  Fairlie^  Fergusson  &  Co. ; 
such  was  the  practice  of  the  Appellant's  house  itself, 
as  appears  from  the  docqueted  account  embracing 
the  period  from  1787  to  1810;    and  the  Court  of 

(6)  4  Wils.  ^  S.  l(>6. 
K4 
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I  BIO.       Session  have  uniformly  allowed  such  accumulations 
Feroussom    i^  similar  cases. 

Fyf*e.  Mr.  PembertoUj  in  reply,  denied  the  proposition  of 

law,  that  the  statute  of  limitations  of  Anne  does  not 
take  effect  unless  all  the  partners  are  in  this  country. 
If  the  Appellant  was  ever  liable  to  this  debt,  that  sta- 
tute put  an  end  to  his  liability.  There  was  no  autho- 
rity for  holding  the  Appellant  alone  liable,  in  the 
absence  of  his  partners.  The  case  of  M^Tavish  v. 
Ijudy  Saltoun  did  not  sustain  that  proposition.  No 
proceedings  can  be  taken  in  equity  against  one  partner 
alone:  and  to  an  action  at  law,  he  may  plead  in  abate- 
ment that  he  is  one  of  several  partners,  and  does  not 
choose  to  be  sued  alone.  If  the  law  of  England  is  to 
govern  this  case,  the  Appellant  cannot  be  alone  sued 
on  this  account ;  and  if  the  law  of  Scotland  is  to  be 
applied,  it  does  not  in  this  respect  differ  from  the  law 
of  England.  As  to  interest,  there  is  no  contract  to  pay 
any  interest ;  and  without  contract  there  is  no  ground 
for  the  claim  of  compound  interest. 


1841 :  The  Lord  Chancellor : — Dr.  Ft/ffe^  who  resided  in 

*^  Calcutta^  in  the  year  1786  opened  an  account  with 

the  then  firm  of  Fergusson  &  Fairlicy  and  continued 
it  with  FairUcy  Rdd  k  Co.,  which  was  the  firm 
adopted  by  the  house  upon  a  change  of  partners  in 
1790.  On  the  1st  of  Mai/  1793,  the  Appellant  was 
admitted  a  partner  into  the  firm  of  Fair  lie,  Reid 
&  Co.,  and  continued  a  partner  in  the  business  from 
that  time  till  1820,  when  he  retired;  the  house  hav- 
ing in  1796  assumed  the  style  of  Fairlie^  Gilmore  & 
Co.,  and  in  1810  that  of  Fairlie,  Fergusson  &  Co., 
and  in  1818  that  of  Fergusson^  Clark  &  Co.  Mr. 
Fairlicy  who  was  a  partner  when  the  Appellant  was 
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Fergusson 


admitted   in   1793,   continued   to  be   so  till   1818.        184.1. 
Throughout  all  the  changes  of  partnership,  the  account 
of  Dr.  Fyffe  was  carried  on  in  the  books  of  the  new  v. 

firm ;  and  it  was  a  debt  appearing  upon  the  books  of        ^^^^* 
the  several  firms  of  which  the  Appellant  was  a  part- 
ner, during  the  whole  period  of  his  continuing  in 
the  house. 

It  seems  to  have  been  assumed  by  both  sides  that 
in  1793  Dr.  Fyffe  became  non  conipos  mentis^  and 
that  he  so  continued  till  his  death  on  the  9th  of  May 
1810  ;  but  as  to  the  precise  time  at  which  his  insanity 
commenced,  or  any  circumstances  connected  with  it, 
I  find  no  evidence.  It  does  not  appear  that  any  pro- 
ceedings were  adopted  for  appointing  others  to  act  in 
his  affairs  on  account  of  his  lunacy,  and  he  was  during 
all  this  time  in  Indiaj  and  the  agency  house  at  CaU 
cutta  continued  to  deal  with  his  funds  as  they  had  done 
before  the  period  of  his  alleged  insanity.  It  would 
therefore  be  extremely  difficult,  under  any  circum- 
stances, for  the  agency  house  to  support  a  case  for  with- 
drawing from  their  customer  any  benefit,  to  which  their 
mode  of  keeping  the  account  would  have  entitled  him 
if  there  had  not  been  any  question  as  to  his  sanity. 
In  the  present  case,  I  think  the  house  is,  at  all  events, 
precluded  from  so  doing. 

In  1812,  one  of  the  then  partners  in  the  house,  in 
which  the  Appellant  was  also  at  the  time  a  partner 
(in  answer  to  an  inquiry  made  by  a  person  claiming 
to  be  interested  in  the  estate  of  Dr.  Fyffe)y  communi- 
cated the  statement  of  account  as  made  up  in  the 
books  of  the  firm  up  to  the  30th  oi  April  ISIO  ;  by 
which[a  balance  of  sicca  rupees  17,346.  5.  was  made  to 
be  due  to  him,  and  to  which  was  appended  this  note : 
"  To  bear  interest  at  9  per  cent,  per  annum."  The 
letter  which  enclosed  it  bore  date  the  5th  of  July 


138  CASES  IN  THE  HOUSE  OF  LORDS. 

18^1.       1812,  and  was  in  these  words:  "  I  now  enclose  you 
^'    ^    '      Mr.  Charles  jpy/fe's  account  from  its  commencement, 

Fergussoii  ,  *^*^ 

V.  which  I  received  some  time  ago  from  Calcutta :  the 

^^'^**  balance  at  30th  of  April  1810  was  rupees  17,346,  5. ; 
chiefly  arising,  you  will  observe,  from  the  high  rate 
of  interest  allowed  upon  it." 

Administration  to  Mr.  Charles  Fyffe  was  not  ob* 
tained  till  1835  ;  but  nothing  was  done  in  the  mean- 
time to  afiect  the  relative  situation  of  the  firm  and  of 
his  estate ;  and  the  administrators,  by  their  summons, 
assume  the  account  as  stated  by  the  firm,  and  no  error 
or  mistake  in  that  account  is  now  established :  it  is 
therefore  much  too  late  for  the  house  to  say  that  they 
allowed  too  high  a  rate  of  interest  up  to  the  30th  of 
April  1810,  or  computed  it  in  a  manner  too  favour* 
able  to  their  customer.  I  think,  therefore,  tliat  the 
amount  of  debt  due  by  the  firm  to  the  estate  of 
Mr.  Charles  Fyffe  has  been  correctly  assumed  to  be 
17,346.  5.  sicca  rupees,  on  the  ^Othoi  April  1810. 
At  what  rate  interest  ought  to  be  computed  from  that 
date,  and  whether  with  accumulations  or  not,  remains 
to  be  considered. 

It  was  said  that  William  Fairlie  wrote  a  prior  lett^ 
to  the  same  person  on  the  23d  of  March  1812,  stating 
that  the  interest  of  money  had  fallen  greatly  in  JSen- 
gali  and  that  7  per  cent,  was  then  the  highest  rate 
allowed :  but  that  letter,  although  set  out  in  the  sum* 
mons,  is  not  admitted  by  the  Appellant,  and  has  not 
been  produced  or  proved ;  and  if  it  had,  it  could  hardly 
supersede  the  memorandum  at  the  foot  of  the  account 
sent  on  the  6th  of  July  following. 

But  then  it  was  said  that  the  figure  '^  9,"  in  the 
memorandum,  was  written  on  an  erasure.  The  ac- 
count to  which  that  memorandum  ^s  appended  pur- 
ports to  be  an  account  current  signed  by  the  firm  ; 


Fyffe. 
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and  if  the  paper  produced  has  been  altered  in  this        isii. 
figure  since  it  was  delivered,  it  was  competent  for  the    J    ""    ' 

^  *  Fergussok 

Appellant  to  have  stated  and  proved  the  fact,  and  ^v. 
that  it  does  not,  as  it  now  appears,  correspond  with 
the  books  of  the  firm.  But  no  such  proof  has  been 
made :  it  must  therefore  be  considered  as  the  super- 
scription  of  the  firm  on  the  5th  of  July  1812,  when 
the  account  was  delivered  by  WiUiam  Fairlie^  one 
of  the  firm,  that  9  per  cent,  would  be  in  future  the 
rate  of  interest  which  the  balance  then  admitted  to  be 
due  would  bear. 

I'he  question  of  accumulation  stands  upon  a  very 
difierent  footing.  Upon  that  subject  the  memoran- 
dum contains  no  agreement  for  the  future ;  indeed  it 
may  be  considered  as  excluding  all  that  it  does  not 
provide  for;  and  what  it  does  provide  for,  is  only  pay- 
ment of  interest  at  a  certain  rate.  It  is  true  that 
practically  the  account  had  ceased  to  be  an  account 
current  from  the  year  1793 ;  but  up  to  that  time  it  had 
been,  in  the  most  correct  sense,  an  account  current^ 
and  it  ceased  to  be  so,  not  by  any  act  or  agreement 
of  the  parties,  but  by  the  cessation  of  all  transactions, 
arising  probably  from  the  situation  of  Mr.  Fyffe. 
The  account,  however,  continued  to  be  carried  on  in 
the  same  manner  as  before  until  the  30th  of  April 
1810 ;  and  when  that  account  was  made  up  Mr.  Fyffe 
was  dead,  he  having  died  on  the  9th  of  J/ay  1810. 
From  that  time  there  was  no  party  with  whom  any 
account  current  could  be  carried  on,  there  not  having 
been  any  representative  of  Mr.  Fyffe  for  many  years 
afterwards.  The  accounting  parties  made  up  their 
account  to  his  death,  stating  their  intention  to  pay 
0  per  cent,  upon  the  balance  :  and  from  such  mode  of 
making  up  the  account,  and  such  promise  to  pay  9  per 
cent,  upon  the  balance,  the  firm  are  not  at  liberty 
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1841.       to  withdraw.     But  then  the  inquiry  is,  whether  the 
^    ""    '      accounting  parties  are  to  be  liable  beyond  what  they 

FrRGUSSOV  c7    a  0f  J 

V,  have  so  undertaken,  and  are  to  be  charged  with  com- 
^^^^^'  pound  interest?  The  first  question  which  occurs  is, 
can  there  be  a  title  to  compound  interest  without  a 
contract  expressed,  or  implied  from  the  mode  of  deal- 
ing with  former  accounts,  or  custom  ?  And  if  not, 
the  absence  of  any  party  with  whom  any  such  con- 
tract can  have  been  made,  must  have  been  fatal  to 
the  claim.  Generally  a  contract  or  promise  for  com- 
pound interest  is  not  available  in  EngUmd^  as  was 
decided  in  Ex  parte  Bevan  {z\  except  perhaps  as  to 
mercantile  accounts  current  for  mutual  transactions : 
a  character  which  this  account  had  lost  from  at  least 
the  death  of  Charles  Fyffe.  How  then  can  compound 
interest  be  chargeable  upon  any  account  closed  ? 

The  Court  of  Session  appears  to  have  taken  a  very 
correct  view  of  the  international  law  upon  this  sub- 
ject, in  considering  the  law  of  the  country  where  the 
debt  is  contracted  as  furnishing  the  rule  by  which  the 
nature  and  extent  of  the  obligation  are  to  be  tried. 
But  to  carry  out  the  principle  to  its  proper  length,  the 
same  rule  must  be  applied  to  the  question  of  interest 
as  constituting  part  of  the  contract  expressed  or 
implied,  and  therefore  as  afiecting  the  nature  and 
extent  of  the  obligation ;  and  the  law  of  Scotland  can 
be  referred  to  only  as  to  questions  concerning  the 
remedy,  as  the  country  in  which  the  action  is  brought; 
in  which  must  be  included  the  question  as  to  length 
of  time.  No  Scotch  prescription  applies  to  the  case;  the 
English  statute  of  limitations  also  is  irrelevant;  but  if 
it  had  been  material,  it  would  not  have  afforded  any 
bar,  as  the  time  never  began  to  run.     The  distinction 

(z)  9  Ves.  224. 
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between  the  applicability  of  the  lex  loci  cantract&s,       184K 
and  the  lex  fori^  with  reference  to  the  nature  and    feroussom 
character  of  the  debt  and  the  right  to  the  remedy,  is  »• 

well  exemplified  in  the  case  of  The  British  Linen 
Company  y,  Drummond{a)^  in  the  Queen's  Bench; 
and  in  Don  v.  Lippmann  (6),  in  this  House.  In  in- 
quiring, therefore,  into  the  title  to  compound  interest, 
Scotch  cases  are  not  those  which  ought  to  be  primarily 
consulted ;  and  it  would  not  be  possible  upon  English 
authorities  to  support  the  claim.  It  happens  that 
there  is  a  decision  of  this  House  upon  this  subject, 
which  is  conclusive  against  the  claim;  I  mean  the 
case  of  Boddam  v.  RyUy  (c).  In  that  case  there  were 
partnership  accounts  and  a  private  account,  and  in 
the  books  the  account  had  been  made  up  with  Indian 
and  compound  interest.  At  the  hearing  Lord  Thurlow 
said,  "  Spencer^  representative  claims  9  per  cent,  in- 
terest, from  year  to  year,  upon  the  ground  that  the 
books  were  so  made  up.  But  I  think  no  such  interest 
can  be  allowed ;  for  although  where  there  are  cross 
accounts  it  is  fair  interest,  as  to  one  against  the  other, 
yet  it  is  not  fair  after  closing  the  trade."  From  this 
decision  of  Lord  Thurlow  there  was  an  appeal  to  the 
House  of  Lords,  raising  distinctly  the  claim  to  com- 
pound interest,  but  the  decree  was  affirmed. 

The  present  is  a  much  stronger  case  against  the 
claim  than  that  of  Boddam  v.  Ryhy ;  because  there 
does  not  appear  to  have  been  in  that  case  such  an 
absence  of  any  party  to  consent  to  the  mode  of  stating 
their  accounts,  as  there  is  in  this.  On  the  other  hand^ 
and  in  favour  of  the  claim  to  compound  interest, 
several  cases  were  cited  as  decisions  of  the  Court  of 

(a)  10  B.  &  C.  903.  (c)  1  Bro.  C.  C.  239 ;    2  Bro. 

(6)  6  Clark  &  F.  1.  C.  C.  2 ;  and  4  Bro.  P.  C.  561. 


142  CASES  IN  THE  HOUSE  OF  LORDS. 

isii.  SesBion,  of  which  Keble  v.  Graham  (d)  was  one ;  but  I 
do  not  find  that  in  that  case,  as  reported,  there  waa 
any  question  raised  as  to  compound  interest.  In 
Cruickshank  v.  The  British  Linen  Company  (e)  there 
was  a  bond,  which  it  was  said  amounted  to  a  contract 
for  compound  interest,  as  to  the  legality  of  which  no 
question  appears  to  have  been  raised.  Palmer  8g  CoJs 
Assignees  V.  Glas{f)  is  the  only  case  in  which  the  point 
was  expressly  raised,  and  in  that  case  the  Court  of  Ses- 
sion certainly  decided  that  compound  interest  was  to 
be  calculated  upon  the  annual  balances  after  the  death 
of  the  debtor.  The  Court,  however,  very  correctly 
considered  that  question  as  one  to  be  decided  by  the 
law  of  the  country  where  the  debt  was  contracted, 
and  not  by  the  law  of  Scotland,  where  the  action  was 
brought.  The  decision,  therefore,  is  not  a  Scotch 
judgment  upon  a  question  of  Scotch  law,  but  a  judg- 
ment of  a  Scotch  Court  upon  English  law  or  an  Indian 
custom,  and  seems  to  have  been  founded  upon  very 
imperfect  information,  which  the  accountant  is  stated 
to  have  received  from  some  gentleman  acquainted 
with  the  course  of  business  in  India  \  but  how  far 
applicable  to  the  circumstances  of  the  case,  or  what 
such  information  was,  does  not  appear.  The  Lord 
Ordinary  is  represented  as  having  thought  it  doubtful 
whether  there  should  be  an  accumulation  after  the 
death  of  the  debtor;  and  Lord  Medivyn  said  that  he 
felt  a  little  more  difficulty  as  to  the  accumulation. 
It  is  not  possible,  I  think,  to  put  this  decision  ia 
competition  with  the  others  to  which  I  have  be£[tfe 
referred.     It  appears  to  me,  therefore,  that  the  proper 

((/)  6  Sh.  &  D.  1 12  ;  and  see  (e)  13  Sh.  &  D.  91. 

Graham  v.  KtbU,  2  Dow,  17 ;  (/)  Id.  308. 

G  Wils.  k  S.  166. 
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course  would  be  to  vary  the  interlocutor  appealed        isii. 
from,  by  declaring  that  interest  at  9  per  cent,  ought    « '    ^    ' 

^      J  o  r  o  Fergussun 

to  be  calculated  upon  the  balance  of  17,346.  5.  sicca         v. 
rupees,  from  the  30th  of  jlpril  1810  up  to  the  time 
of  the  decree^  but  without  any  compound  interest  or 
annual  rests ;  and  that  the  cause  be  remitted  to  the 
C!ourt  of  Session  with  this  declaration. 

[It  was  accordingly  declared,  that  interest  at  9  per  cent, 
ought  to  be  calculated  upon  the  balance  of  17,346  sicca 
rupees  5  annas,  from  the  30th  of  April  1810  up  to  the  date 
of  the  final  decree  to  be  made  in  pursuance  hereof,  but  with- 
out any  compound  interest  or  annual  rests.  And  it  was 
ordered  that,  with  this  declaration,  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as 
shall  be  just  and  consistent  with  this  declaration.} 
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1840:  IN  COMMITTEE  OF  PRIVILEGES, 

July  16. 
1841: 
March  25.  27.  ThE   HASTINGS   PeERAQE. 


Maj4. 


s 


It  is  now  gettled  law  that  a  sitting  in  Parliament  in  pursuance  of  a 
writ  of  summons  constitutes,  in  the  absence  of  a  patent,  a  dignitj 
descendible  to  the  heirs  general  of  the  bodj  of  the  person  sum- 
moned :  and  that  in  claims  to  ancient  dignities,  a  summons  and 
a  sitting  in  Parliament  are  required  to  be  proTed. 

The  usual  evidence  of  a  writ  of  summons,  is  the  inrolment ;  and,  of  a 
sitting,  is  the  Parliament  roll  or  journals  of  the  time. 

Where  the  writs  of  summons,  or  inrolments  of  them,  and  the  journals 
of  remote  times  are  wanting,  a  memorandum,  entered  on  a  Par- 
liament roll,  of  a  grant  lo  the  King  in  his  Parliament,  by  certain 
persons  named  ''  et  ccsteti  magnates  et  proceres  tunc  in  ParUo' 
mento  existenteSf**  is  sufficient  evidence  that  a  person  named 
therein  sat  as  a  Lord  of  Parliament,  although  there  was  no  proof 
that  he  was  summoned  to  that  particular  Parliament. 

Instruments  purporting  to  be  the  acts  of  Peers,  but  not  acts  done 
in  Parliament,  and  not  necessarily  the  acts  of  Peers  of  Parlia- 
ment, are  not  evidence  that  a  person  named  in  them  ever  sat  in 
Parliament,  although  he  was  certainly  summoned. 

In  a  claim  to  an  ancient  Barony,  it  was  proved  that  Henry  de  H, 
was  summoned  by  special  writ  to  Parliament,  in  the  49  th  H.  3 ;  but 
there  was  no  proof  that  he  ever  sat,  there  being  no  rolls  or  journals 
of  that  period.  His  son  and  heir  John  de  H,  sat  in  the  Parliament 
of  1 8  Hdw,  1 ;  but  there  was  no  proof  that  he  was  summoned  to  that 
Parliament,  there  being  no  writs  of  sununons,  or  enrolments  of 
them,  extant  from  49  H.  3  to  23  Edw.  1.  To  the  Parliament  of 
23  Edw-  1 ,  and  to  several  subsequent  Parliaments,  he  was  sum- 
moned, but  there  was  no  proof  that  he  sat  in  any  of  them. — 

Held  that  it  might  be  well  presumed  that  John  de  H.  sat  in  the 
Parliament  of  the  18th  of  Edw.  1,  in  pursuance  of  a  summons; 
on  the  principle  that  omnia  presumuntur  legitime  facta  donee 
prohetur  in  contrarium* 

Length  of  time  is  no  bar  to  a  claim  to  a  dignity ;  yet  if  a  series  of 
persons,  of  right  entitled  to  it,  do  not  enjoy  it,  or  assert  their 
right,  a  presumption  may  arise  against  the  right,  on  claim  by  their 
descendants,  unless  the  absence  of  enjoyment  or  claim  is  satisfac- 
torily accounted  for. 

Where  450  years  elapsed  from  the  death  of  the  last  possessor  of  a 
dignity,  and  during  the  first  250  years  a  question  was  pending 
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whether  the  heirs  male  of  the  half  blood,  or  the  heirs  female  of         1840. 
the  whole  blood ,  were  entitled  to  succeed ,  and  before  that  question       ^>— v— ^ 
was  determined  the  dignity  fell  into  abeyance^  and  remained  in      Hastings 
that  state  for  the  residue  of  the  time, —  Peeragb. 

Held  that  these  were  sufficient  reasons  to  rebut  the  presumption 
arising  from  the  long  omission  to  enjoy  or  claim  the  dignity. 

The  doctrine  that  possessio  fratris,  applicable  to  lands,  does  not 
a£fect  the  descent  of  a  dignity  by  writ  first  held  in  the  Grey  de 
RtUhyn  and  Fitwalter  Baronies,  (Collins,  195.  286),  confirmed. 


The  Barony  of  Hastings,  created  by  writ  in  the  reign 
oi  Henry  3,  and  which  became  dormant,  or,  at  least, 
had  not  been  actually  enjoyed  since  the  death  of  John 
Lord  Hastings  without  issue  in  the  year  1389,  and  fell 
into  abeyance  in  1542,  was  claimed  in  1840  by  Sir 
Jacob  Astley,  of  Melton  Constable,  in  the  county  of 
Norfolk^  Bart.,  and  by  Henry  Le  Strange  Styleman 
lie  Strange,  Esq.,  of  Hunstanton,  in  the  said  county, 
as  coheirs  to  the  dignity. 

The  petition  of  Sir  Jacob  Astley  to  the  Queen, 
referred  by  Her  Majesty  to  the  House  of  Lords  with 
the  Attomey-generars  report  annexed  on  the  25th 
of  June  1840,  stated  (among  other  things)  "that  his 
ancestor.  Sir  Henry  de  Hastings,  was  summoned  to 
Parliament  as  a  Baron  of  the  realm  in  the  49th  year 
of  the  reign  of  King  Henry  3  (1264),  and  died  in 
1268,  leaving  John  de  Hastings  his  son  and  heir, 
who  was  summoned  to  Parliament  as  a  Baron  of  the 
realm  in  the  18th  year  of  Edward  1,  and  again  to 
several  Parliaments,  from  the  23d  of  Edw.  1  to  the 
6th  of  Edw.  2  ;  and  that  he  {John)  sat  in  the  Parlia- 
ments which  met  at  Westminster  in  the  18th  and  28th 
of  Edw.  1,  and  in  the  Parliament  held  at  Lincoln  in 
the  29th  of  the  same  King :  by  which  writs  of  sum- 
mons to,  and  sittings  in.  Parliament  a  Barony  in 
fee  was  created,  descendible  to  the  heirs  general  of 
his  body,  and  which  has  descended  to,  and  is  now 
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1 840.       vested  in,  the  heirs  general  of  the  said  Sir  Henry  and 

i[^^^^     Sir  John  de  Hastings. 

Peerage.  «<  That  the  said  Sir  John^  Baron  Hastings^  married» 

first,  Isabella^  daughter  of  William  de  Faience^  Earl 
of  Pembroke^  by  whom  he  had  issue  a  son,  John,  and 
a  daughter,  Elizabeth  Hastings,  who  married  Roger 
Baron  Chrey  of  Ruthyn ;  and  that  he  married  to  his 
second  wife,  Isabella^  daughter  of  Hugh  Le  Despenser, 
by  whom  he  had  issue  two  sons,  Thomas,  who  died 
without  issue,  and  Sir  Hugh  Hastings ;  and  that  the 
said  John  Lord  Hastings  died  in  1313  :  That  his  said 
first  son,  John,  was  summoned  to  Parliament  from 
the  6th  year  of  Edw.  2  (1313),  to  the  18th  of  the 
same  reign,  1325,  in  which  year  he  died,  leaving  Sir 
Lawrence  de  Hastings  Baron  Hastings  his  son  and 
heir,  who  was  created  Earl  of  Pembroke  by  King 
Edward  3,  in  1339,  and  died  in  1348,  when  he  was 
succeeded  by  his  son  and  heir  Sir  John  de  Hastings, 
Earl  of  Pembroke  and  Baron  Hastings,  who  died  in 
1375,  leaving  John  de  Hastings,  third  Earl  of  Pern* 
broke  and  sixth  Baron  Hastings,  his  son  and  heir,  who 
died  without  issue  in  the  year  1389,  when  the  Earl- 
dom of  Pembroke  became  extinct,  and  the  Barony  of 
Hastings  devolved  on  Hugh  Hastings,  Esq.  the  great- 
grandson  and  heir  of  the  aforesaid  Sir  Hugh,  son  of 
John  Baron  Hastings,  by  Isabella  Le  Despenser,  his 
second  wife, 

'*  That  the  said  Hugh  Hastings  died  without  issue 
in  1396,  leaving  his  brother  and  heir  Sir  Edward 
Hastings,  who  styled  himself  *  Lord  Hastings,*  and 
died  in  1437  leaving  John  Hastings  his  son  and 
heir,  who  died  in  1477  leaving  Sir  Hugh  Hastings 
his  son  and  heir,  who  died  in  1488  leaving  Sir  Jokm 
Hastings  his  son  and  heir,  who  died  without  issue  in 
1504  leaving  Sir  George  Hastings  his  brother  and 
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heir,  who  died  in  1612  leaving  John  Hastings  his        ^^40. 
son  and  heir,  who  died  without  issue  in  1514  leaving     HASTiNct 
Sir  Hugh  his  brother  and  heir,  who  died  in  the  same     Peerace. 
year  leaving  John  Hastings  his  son  and  heir,  and 
two  daughters,  Anne  and  Elizabeth ;  and  that  John^ 
the  son  of  the  said  Sir  Hugh  Hastings,  died  without 
issue  in  1642,  leaving  Anne  and  Elizabeth,  his  said 
two   sisters    and   coheirs,   between  whom   the    said 
Barony  fell  into  abeyance,  in  which  state  it  has  con- 
tinued, and  now  remains. 

"That  the  said  Anne  Hastings  married  William 
Browne,  second  son  of  Sir  Anthony  Browne,  and  had 
issue  by  him  Sir  Anthony  Browne,  her  son  and  heir, 
whose  great-grandson  and  heir  Thomas  Browne,  of 
Efsing,  Esq.,  in  the  county  of  Norfolk,  died  in  1706, 
leaving  a  daughter  and  heir  Phillipa,  wife  of  John 
Bemey,  Esq.,  by  whom  she  had  issue  her  son  and 
heir  Thomas  Bemey,  whose  grand-daughter  and  sole 
heir  Frances  (widow  of  the  Rev.  Richard  Browne, 
late  of  Elsing)  was  still  living,  and  was  the  heir 
general  of  the  said  Anne  Hastings ;  and  as  such,  was 
one  of  the  coheirs  of  the  Barony  of  Hastings. 

'*  That  Elizabeth,  the  other  sister  and  coheir  of  the 
said  John  Hastings,  married  Hamon  Le  Strange,  Esq., 
and  by  him  had  issue  Thomas  Le  Strange,  her  son  and 
heir,  who  died  without  issue  in  1681 ;  and  a  second 
son.  Sir  Nicholas  Le  Strange,  who  died  in  1692,  whose 
grandson  and  heir  Sir  Nicholas  Le  Strange,  Bart,  left 
issue  Sir  Nicholas  Le  Strange,  Bart,  his  son  and  heir, 
who  died  in  1669,  and  was  succeeded  by  his  son  and 
heir  Sir  Nicholas  Le  Strange,  Bart.,  who  died  in  1724, 
leaving  issue  two  sons,  Thomas  and  Henry,  and  two 
daughters,  Armine  nnd Lucy :  That  Thomas, the  eldest 
•on,  succeeded  his  father  in  the  Baronetcy,  and  dying 
without  issue  in  1761,  was  succeeded  by  his  brother 
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1 840.        and  heir  Sir  Henry  Le  Strange^  who  died  without  issue 

1^1^.      in  the  year  1760. 

Peerage.  "That  Armine  Le  Strange^  the  eldest  daughter  of 

the  said  Sir  Nicholas  Le  Strange^  Bart. ,  married  Nicho^ 
las  StylemaTiy  of  Snettishamj  in  the  county  of  Norfolk^ 
Esq.,  by  whom  she  had  issue,  and  is  now  represented 
by  Henry  Le  Strange  Styleman  Le  Strange ^  Esq.,  her 
great-grandson  and  heir,  who  is  consequently  one  of 
the  coheirs  of  the  Barony  of  Hastings^  as  coheir  of 
the  before-mentioned  Elizabeth  Hastings. 

**  That  Luey  Le  Strange^  the  other  daughter  of  the 
said  Sir  Nicholas  Le  Strange ^  Bart.,  married  Sir  Jacob 
Astley,  of  Melton  Constable^  in  the  county  oi  Norfolk^ 
Bart.,  by  whom  she  had  issue  Sir  Edward  Astley^  her 
son  and  heir,  who  died  in  1803,  leaving  Sir  Jacob 
Henry  Astley  his  son  and  heir,  who  died  in  1817> 
leaving  Sir  Jacob  Astley j  the  petitioner,  his  son  and 
heir;  who  was  also  one  of  the  coheirs  of  the  said 
Barony,  as  coheir  of  the  before-mentioned  Elizabeth 
Hastings  \  and  as  such  coheir  he  prayed  Her  Majesty 
to  determine  the  abeyance  of  the  said  Barony  in  his 
favour,  by  commanding  a  writ  of  summons  to  Parlia- 
ment to  be  issued  to  him,  by  the  name,  style  and  title 
of  Baron  Hastings. 

The  petition  of  Mr.  Styleman  Le  Strange  to  the 
Queen,  also  referred  by  Her  Majesty  to  the  House 
of  Lords  on  the  same  day,  stated  the  creation,  de- 
scent, and  abeyance  of  the  Barony,  and  deduced  the 
pedigree  of  all  the  coheirs  in  the  same  manner; 
supplying  more  particularly  so  much  of  his  own  pedi- 
gree as  was  only  stated  generally  in  Sir  Jacob  Astlejf% 
petition ;  namely,  that  Armine  Le  Strange  had  issue 
by  her  said  husband,  Nicholas  Le  Strange^  two  sons ; 
(first)  Nicholas  J  her  son  and  heir,  who  died  in  1788 
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without   issue,    leaving   (second)   Armine   Stylemauj        i840. 
Clerk,  his  brother  and  heir,  who  died  in  1803,  leaving     xuTtings 
Henry  Styleman^  Esq.  his  son  and  heir,  who  died  in     Peerage. 
1819,  leaving  this  petitioner  his  son  and  heir;  who 
was  one  of  the  coheirs  of  the  said  Barony,  as  coheir 
of  the  before-mentioned  Elizabeth  Le  Strange;  and 
as  such  coheir  he  prayed  Her  Majesty  to  determine 
the  abeyance  of  the  Barony  in  his  favour. 

Both  the  petitions  were  referred  by  the  House,  with 
the  Attorney-general's  reports  respectively  annexed, 
to  the  Lords  Committees  for  Privileges. 

At  the  first  sitting  of  the  Committee,  on  the  16th 
oi  July  1840,  Sir  Harris  Nicolas  appeared  as  counsel 
for  Sir  Jacob  Astley ;  Sir  William  Follett  appeared  for 
Mr.  Styleman  Le  Strange ;  and  the  Attorney-general 
(Sir  John  Campbell)^  for  the  Crown.  No  counsel  or 
agent  appearing  for  Mrs.  Browne,  proof  was  given 
(as  required)  that  she  had  been  served  with  notice 
of  the  petitioners'  claims,  and  of  the  reference  thereof 
to  the  Committee. 

Sir  Harris  Nicolas  having  opened  the  allegations 
of  Sir  Jacob  Astley'^  petition,  and  stated  generally 
the  evidence  which  he  had  to  support  them,  proceeded 
to  examine  his  witnesses. 

Having  proved,  by  the  production  of  the  inrolments 
of  writs  of  summons  to  Parliament,  dated  in  December 
in  the  49th  year  of  King  Henry  3 — which  are  the 
earliest  writs  of  summons  to  Peers  now  extant,  on 
record — that  Henry  de  Hastings  was  summoned  to 
that  Parliament,  the  learned  counsel  observed  to  the 
Committee,  that  as  the  rolls  of  Parliament  did  not 
commence  until  the  reign  of  Edward  1 ,  he  could  not 
give  the  usual    or  any  direct   proof   that  the  said 
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1840-  Henry  Lord  Hastings^  or  any  other  Peer,  8at  in  that 
Hastikgs  Parliament;  but  to  show  that  he  was  then  a  Baron 
of  the  realm,  he  proposed  to  put  in  an  instrument, 
dated  at  London  the  13th  oi December  1263  (the  48th 
of  Hen.  3),  by  which  the  persons  therein  styled  "  Ba- 
rones,"  of  whom  Henry  de  Hastings  was  one,  agreed 
to  submit  to  the  award  of  Louis  King  of  France 
the  disputes  between  Henry  3  and  his  discontented 
Barons,  respecting  the  Provisions  of  Oxford  and 
other  matters  (a)* 

The  Attorney -general  objected  to  the  admissibility 
of  that  instrument  for  the  purpose,  for  which  it  was 
offered  and  submitted  that,  as  it  was  not  an  act 
done  or  purporting  to  be  done  in  Parliament,  or  by 
appointment  of  Parliament,  it  could  not  be  taken  as 
evidence  that  the  persons  named  in  it  were  Lords  of 
Parliament. 

Sir  H.  NicoUls  did  not  press  for  the  reception  of 
the  instrument. 

That  Henry  de  Hastings  died  in  the  5 2d  of  Hen.  3 
was  proved  by  production  of  an  inquisition  taken 
after  his  death ;  and  that  his  son  John  was  one  of  the 
**  Magnates  and  Froceres*'  present  in  the  Parliament 
held  in  the  18th  of  Fdw.  1  (1290),  was  shown  by  the 
Parliament  roll  of  that  year  (ft) ;  but  there  was  no 
evidence  of  his  having  been  summoned  to  that  Par- 
liament, no  writs  of  summons  being  extant  on  record 

(a)  Foedera,  New  Ed.  t.  1.  p.  433  ;  1  Lords'  Rep.  on  the  Dig.  of 
the  Peerage,  p-  1 35. 

(6)  A  memorandum  of  a  grant  to  the  King,  *^  in  plena  ParliO" 
mento"  entered  in  that  roll,  after  mentioning  the  names  of  seyeral 
persons,  Johannes  de  Hastings  being  among  them,  added,  ^*  et  cmteri 
magnates  et  proceres  tunc  in  Parliamento  existentes  pro  se  et  com' 
tnunitate  totiM  regni  quantum  in  ipsis  est  concessimus  domino  regi 
adjiliam  primogenitam  niaritandum,*'  &c. 
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from  the  49th  oi  Hen.  3  to  the  23d  o{  Edw.  1.     It       i840. 
appeared,  however,  from  the  inrolments  of  writs  of    ,"1"^^    ' 
summons  to  Parhament  m   that  year,   and  to   the     Pebbage. 
several  Parliaments  in  the  27th,  28th,  and  34th  years 
otEdw.  1  and  the  1st  and  6th  of  JSdw.  2,  that  this 
John  de  Hastings  was  summoned  as  a  Baron  to  the 
Parliaments  held  in  those  years ;  and  to  show  that  he 
sat  m  the  Parliament  held  at  London  the  28th  of 
Edw.  1,  it  was  proposed  to  put  in  the  charter  roll  of 
that  year,  in  which  his  name  appeared  as  a  witness 
to  the  confirmation  of  the  great  charter,  &c. 

The  Attomey^eneral  submitted  that  the  appear- 
ance of  the  name  of  a  person  as  a  witness  to  that 
charter  could  not  be  evidence  of  his  sitting  as  a  Peer 
in  Parliament ;  because  he  might  be  a  witness  to  the 
charter  of  confirmation  without  being  a  Peer,  and  he 
was  not  described  as  a  Peer, 

Sir  Harris  Nicolas  replied,  that  he  could  show  that 
all  the  persons  whose  names  appeared  as  witnesses  to 
the  act  of  confirmation  were  summoned  to  Parlia- 
ment as  Peers.     His  object  in  producing  this  docu- 
ment was  to  show  that  the  proceeding  took  place  in 
Parliament,  and  that  John  de  Hastings  was  present. 
The  evidence  was  received  for  that  purpose. 

In  further  proof  that  John  de  Hastings  sat  in  the 
Parliament  held  at  Lincoln  the  28th  of  Edw.  1,  a 
copy  of  a  letter  was  tendered,  purporting  to  have  been 
written  by  the  Earls  and  Barons  there  assembled, 
the  name  of  John  de  Hastings  being  among  them,  to 
Pope  Boniface  the  8th,  denying  his  right  to  the 
kingdom  of  Scotland. — (Two  copies  of  this  letter,  ap- 
pearing to  be  originals,  are  preserved  in  the  Chapter- 
house, fVestminster.) 
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1840.  The  Attorney -general  objected  to  the  admission  of 

Hastings  ^^^  doGument,  as  it  did  not  appear  that  the  letter  was 
P££RAOE.  an  act  done  in  the  Parliament,  or  that  the  names 
affixed  to  it  were  necessarily  the  names  of  Peers.  He 
objected  to  its  being  received  even  de  bene  esse  (as 
was  proposed  by  Sir  H.  Nicolas)^  lest  its  admission 
might  create  doubts  as  to  the  rules  of  evidence  on 
this  subject. 

Sir  Harris  Nicolas  submitted  that  it  was  admis- 
sible, if  not  of  itself,  at  least  in  connexion  with  the 
other  evidence  which  he  had  produced.  The  Lords 
Committees  on  the  Dignity  of  a  Peer,  at  the  conclu- 
sion of  their  Fourth  Report,  considered  that  this  letter 
might  be  sufficient  evidence  of  a  sitting  in  Parlia- 
ment by  those  whose  names  were  signed  to  it,  if  there 
was  no  other  sufficient  evidence  of  their  being  sum- 
moned ;  as  there  is  in  this  case.  At  present,  as  the 
Committee  seemed  inclined  against  the  reception  of 
the  document,  he  withdrew  it,  reserving  the  right  of 
tendering  it  again,  should  he  find  it  material. 

The  document  was  not  again  tendered. 

After  proving  by  an  inquisition  that  John  de 
Hastings  died  in  the  6th  of  £dw.  2,  and  that  John^ 
his  son  and  heir,  was  summoned  to  several  succes- 
sive Parliaments,  and  that  Lawrence^  his  grandson, 
was  summoned,  and  was  created  Earl  of  Pern- 
brokey  and  that  that  line,  and  also  the  Earldom  of 
Pembroke,  became  extinct  on  the  death  ofJokn,  the 
sixth  Baron,  without  issue,  in  the  13th  of  Rich.  2, — 
Sir  H.  Nicolas — in  order  to  show  that  the  title  of 
Hastings  then  devolved  on  the  male  issue  of  the  first- 
named  JohUf  second  Baron  Hastings,  by  his  second 
wife  Isabel  le  Despenser  (the  line  through  which  the 
petitioners  claimed),  instead  of  the  descendants  of  his 
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only  daughter  Elizabeth,  by  his  first  marriage  with        i840. 

Isabel  de  Valence^  the  ancestors  of  Lady  Grey   de     hastiijos 

Ruthyn — put    in   evidence    numerous    inquisitions     Peiraoe. 

taken  after  the  death  of  John  the  sixth  and  last  Baron 

Hastings.     By  some  of  these  it  was  found  that  Hugh 

Hastings,  who  was  the  lineal  heir  male  descended  in 

the  fourth  generation  from  the  said  second  marriage  of 

the  second  Baron  Hastings,  was  the  last  Baron's  heir 

to  several  manors.     By  some  it  was  found  that  Lord 

Chrey  de  Ruthyn,  grandson   of  the   said  Elizabeth 

Hastings,  was  heir  to  various  other  lands ;  while  it 

was  found  by  others  of  them  that  other  persons  were 

heirs  to  other  lands  of  the  said  last  Baron ;  but  that 

the  said  Hughes  brother  and  heir  was  heir  to  the  lands 

held  by  the  last  Baron's  widow,  he  being,  on   the 

widow's  death,  found  heir  to  the  last  Baron.     From 

said  Hugh  and  Edward  the  descent  of  the  title  was 

traced  down  to  Edward's  great-grandson.  Sir  George 

Hastings,  between  whose  grand-daughters,  Anne  and 

Elizabeth,  it  fell  into  abeyance  in  1640.     There  was 

no  attempt  to  prove  that  any  of  their  ancestors,  from 

the  death  of  the  sixth  Baron  in  1389,  was  summoned 

to,  or  sat  in.  Parliament;  and  the  reason  given  for 

their  not  claiming  the  dignity  was,  that  until  1641 

the  law  was  not  declared  that  the  rule  of  possessio 

fratris  was  not  applicable  to  the  descent  of  dignities, 

as  it  was  to  lands;  and  therefore  the  family  of  the 

Greys  de  Ruthyn,  descended  from  Elizabeth  Hastings^ 

who  had  assumed  the  title,  were  supposed  during  the 

whole  interval  to  have  a  better  right  to  it  than  the 

descendants  from  her  brother  of  the  half  blood  (c). 

{c)  The  law  was  so  declared  on  the  claim  of  Mr.  Longueville  to 
the  Hastings  Barony,  as  the  right  heir  of  Elizabeth  Hastings,-^ 
See  the  Lords  Journals,  Vol.  4,  1640-41 ;  Collins' a  Baronies  by 
Writy  pp.  195,  196;  and  the  Lords'  Committees  on  the  Dignity  of 
a  Peer,  1st  Report,  442,  and  3d  Report,  26.  47. 
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1840.       l^ng  before  the  time  that  the  law  was  declared,  the 
-V^"    '       title  was  really  in  abeyance  between  the  descendants 
Pferaoe.     of  Anne  and  Elizabeth^  grand-daughters  of  Sir  George 
Hastings,  (that  is,  from  1542  to  1641). 

The  evidence  given  to  show  that  Mrs.  Brotone  was 
the  lineal  descendant  and  heir  of  the  said  Anne  Has^ 
tings,  and  that  the  two  claimants  were  descendants 
from  and  coheirs  of  Elizabeth,  whose  great-grandson, 
Sir  Nicholas  Le  Strange,  was  the  great-grandfather 
of  Armine  and  Lucy  Le  Strange  (the  claimants' 
respective  great-grandmothers),  consisted  of  inquisi- 
tions, of  marriage  settlements^  and  other  deeds  and 
accounts  from  the  family  repositories,  records  from 
the  Courts  of  Law,  wills  from  the  Prerogative  and  other 
Ecclesiastical  Courts,  registers  of  births  and  deaths, 
inscriptions  on  tombs  and  monuments.  On  these  no 
questions  arose  material  to  notice. 

1841 :  At  a  subsequent  sitting  of  the  Committee  of  Pri- 

^""m  ^4^^*  vileges,  the  Attorney-general  called  their  attention 

to  a  petition  presented  to  the  House  since  their 
last  meeting,  by  the  Marchioness  of  Hastings,  in 
her  right  as  Baroness  Grey  de  Ruthyn,  stating, 
among  other  things,  that  she  claimed  to  be  entitled 
to  the  Barony  of  Hastings  as  sole  heir  of  the  whole 
blood  of  Lawrence,  fourth  Baron  Hastings,  and  sole 
heir  of  the  body  of  Reginald  de  Grey,  who  in 
1425  styled  himself  "  Lord  Hastings,  Waysford,  and 
Ruthyn  \  and  sole  heir  likewise  of  the  grandson  of 
said  Reginald  Edmond,  created  Earl  oi  Kent  in  1465, 
by  Edward  4,  who  therein  described  him  '  Baro  et 
dominus  de  Hastings,  Waysford  et  Ruthyn*^  which 
peerages,  titles  and  honours  this  petitioner  claimed 
to  be  vested  in  her,  she  being  sole  issue  of  her  father 
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Henry y  the  last  Lord  Grey  de  RuthyUy  who  died  in        i84i. 
1810;  and  therefore  she  prayed  their  Lordships   to     Hastinos 
postpone  their  decision  on  the  other  claims  until  she     Pberaob. 
should  have  an  opportunity  of  laying  her  case  before 
them,  and  of  being  heard  thereon;  and  that  she  may 
be  at  liberty  to  attend  the  Committee,  and  be  heard 
by  her  counsel  and  agents,  in  opposition  to  the  said 
other  claims." 

No  counsel  or  agent  appearing  for  her  Ladyship 
at  this  sitting,  the  agent  of  Sir  Jacob  Astley,  in 
compliance  with  the  order  of  the  Committee  (who 
were  not  satisfied  with  notice  served  on  her  Lady- 
ship's solicitors),  afterwards  served  personal  notice 
on  her  Ladyship  of  the  Committee's  proceedings  on 
the  claims  of  Sir  Jacob  Astley  and  Mr.  Styleman  Le 
strange. 

Sir  Harris  Nicolas  having  summed  up  the  evidence 
for  Sir  Jacob  Astley,  and  Sir  W.  Follett  having  done 
the  same  for  Mr.  Styleman  Le  Strange^  the  Attorney- 
general  was  heard  to  observe  on  the  whole  case. 

Sir  Harris  Nicolas  was  allowed  to  supply,  on  a  sub- 
sequent day,  evidence  which  had  by  accident  been 
omitted:  namely,  certain  inquisitions  j9(?5/  mortetn,  to 
prove  that  Isabella  Le  Despenser  was  the  second  wife 
of  John^  second  Baron  Hastings.  This  was  necessary 
in  order  to  remove  some  of  the  Attomey-generars 
objections. 

All  the  questions  raised  are  stated  in  the  following 
speech. 

The  Lord  Chancellor: — This  case  has  come  before      May  is. 
your  Lordships  under  a  reference  by  Her  Majesty  on 
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1841.  a  petition  of  Sir  Jacob  Astley^  and  another  of  Mr. 
jj^g^^j^^  Slyleman  Le  Strange,  severally  claiming  the  Barony 
Peerage,  of  Hastings^  which  is  stated  to  have  been  created,  or 
certainly  to  have  existed,  in  the  49th  of  Henry  3. 
The  pedigree,  so  far  as  it  traces  the  descent  from  the 
party  in  whom  that  Barony  was  vested,  appears  to 
me,  after  a  laborious  investigation  of  the  evidence 
affording  the  different  links  in  it,  to  have  been 
made  out.  At  the  same  time,  there  always  is  some 
degree  of  doubt  in  coming  to  a  conclusion  upon 
facts  of  such  very  ancient  date ;  and  we  always  feel 
some  hesitation  in  coming  to  a  conclusion  on  evidence 
of  that  description.  It  does,  however^  happen  in  this 
case,  that  most  of  the  steps  of  the  pedigree  are  sup- 
ported by  public  documents,  inquisitions,  and  other 
instruments,  which  leave  no  doubt  as  to  the  facts 
which  are  stated  in  these  documents ;  and  upon  the 
whole  your  Lordships  will,  I  think,  be  safe  in  acting 
upon  the  evidence. 

The  evidence  shows  that  the  Barony  fell  into  abey- 
ance in  the  year  1542.  Anne  Hastings^  who  was  the 
daughter  of  Sir  Hugh  HastingSj  and  her  sister  Eliza- 
hethj  were  the  only  two  children  of  that  Sir  Htigk 
Hastings  who  would  have  been  entitled  to  the  Barony 
if  it  had  been  claimed,  in  the  manner  set  out  in  the 
petitions ;  and  from  that  Anne  is  descended,  not  either 
of  the  parties  claiming  the  title,  but  another  party 
who  is  not  before  your  Lordships  as  a  party  claiming, 
according  to  the  form  of  proceeding  which  is  adopted 
by  your  Lordships  in  cases  of  this  sort.  Mrs.  Brovme 
is  proved  to  have  been  descended  from  that  Anne 
Hastings;  she,  therefore,  would  be  one  of  the  parties 
in  whom  the  title  is  vested  as  a  coheir.  Her  sister, 
Elizabeth,  is  the  ancestor  of  both  the  claimants ;  Mr. 
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StyUman  Le  Strange  being  descended  from  Armine,        i84i. 
who    was   the   elder"  daughter    of  Sir  Nicholas  Le     „   '    ' 

o  ^         Hastings 

Strangej  and  who  died  in  the  year  1768;  and  Sir  Peerage. 
Jacob  Astley  being'descended  from  Lucy,  the  younger 
sister  of  that  Armine.  There  are  three  parties,  there- 
fore, in  whom  the  title  is  vested  :  Mrs.  Browne,  who 
is  descended  from  the  eldest  branch;  and  the  other 
two,  who  are  descended  from  the  junior  branch; 
namely,  the  two  daughters  of  Sir  Nicholas  Le  Strange, 
who  was  the  heir  and  lineal  descendant,  in  the  fiftli 
generation,  of  Elizabeth  Hastings. 

Some  questions  have  been  raised  at  your  Lordships* 
bar^  which  undoubtedly  are  entitled  to  the  most  serious 
consideration.  The  first  of  those  is,  how  far  there 
has  been  proved,  in  this  case,  that  which  is  required 
in  the  absence  of  a  patent,  to  establish  a  title  de- 
scendible to  heirs  general:  namely,  a  summons  to, 
and  sitting  in.  Parliament.  That  a  summons  and  a 
sitting  constitute  a  title  descendible  to  heirs  general 
has  been  established  and  acted  upon  in  so  many 
cases  (^,  that  I  need  not  now  consider  it  a  question 
open  to  discussion.  The  chief  point,  therefore,  in 
this  case  is,  whether  there  has  been  proved  that  which, 
according  to  former  decisions,  constitutes  a  title  to 
a  dignity  of  this  description.  The  other  is  a  point, 
not  of  law,  but  rather  of  fact;  namely,  whether  the 
absence  of  any  exercise  of  the  right  to  this  title  from 
the  time  it  has  been  proved  to  have  been  last  held  by 
Sir  John  de  Hastings  (sixth  Baron  Hastings),  who  died 
in  the  year  1389,  does  not  raise  a  presumption  that 
there  must  at  that  time  have  been  something,  which 
cannot  now  be  traced,  but  which  precluded  the  party, 

(cO  y^  the  Vaux  Case,  ante  Vol.  V.  p.  526 ;  and  the  Braye 
and  Camays  Cases,  Vol.  VI.  pp.  757  &  789. 
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1841.       who  would  otherwise  have  been  entitled,  from  claiming 

Hastings    '^®  Barony  at  that  period. 

Peerage.  Though  length  of  time  itself  is  no  bar  to  a  claim 
to  a  dignity,  yet  where  you  are  examining  matters  of 
fact,  and  endeavouring  to  ascertain  the  rights  of  per- 
sons who  come  forward  to  claim  it,  undoubtedly  a 
great  presumption  is  raised  against  the  validity  of  that 
claim,  when  you  find  the  dignity  descendible  at  a 
particular  period  in  a  way  that  would  entitle  a  par^ 
to  take  it  up,  and  you  find  that  that  claim  was  not 
made,  or  at  all  events  that  the  party  did  not  succeed ; 
unless  there  are  circumstances  in  the  case  which 
enable  your  Lordships  to  come  to  a  conclusion  that 
the  circumstance  of  the  dignity  not  having  been  taken 
up  is  satisfactorily  explained.  Where  a  title  falls  into 
abeyance,  and  is  claimable  either  by  two  sisters  or 
the  descendants  of  two  sisters,  no  doubt  the  prescrip- 
tion against  the  title  does  not  exist,  because  neither 
of  those  parties  could  assert  a  right  to  the  title  with- 
out the  consent  of  the  Crown ;  and  if  the  Crown  did 
not  think  proper  to  exercise  its  prerogative  by  de- 
ciding to  which  of  the  two  sisters  the  title  should 
descend,  neither  party  could  assert  her  title  in  her 
own  right.  If  the  Crown  does  not  so  decide  in  the 
first  instance,  after  the  title  has  fallen  into  abeyance, 
it  may  go  on  from  generation  to  generation ;  and  the 
circumstance,  therefore,  of  its  falling  into  abeyance 
-and  not  being  claimed,  undoubtedly  does  not,  in  that 
case,  raise  any  strong  presumption  against  the  claim. 

There  have  been  cases  before  your  Lordships  in 
which  you  have  reported  in  favour  of  the  titles,  where 
that  circumstance  did  not  exist,  and  where  the  titles 
appeared  not  to  have  been  taken  up  by  the  next  pos- 
sessors, it  not  appearing  that  the  circumstances  of  the 
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cases  were  such  as  presented  any  impediment,  which        i84i. 
would  have  prevented  them  from  claiming;  the  titles.      .^"^''^ 

T  11  11  ...  Hastings 

It  must  always  depend  on  the  particular  circumstances  Peerage. 
of  each  case ;  it  is,  at  most,  but  a  case  of  presump- 
tion ;  that  is  to  say,  a  presumption  that  there  must 
have  been  something  which  cannot  now  be  disco- 
vered, which  might  have  prevented  the  party,  who 
would  otherwise  be  entitled  to  the  dignity,  from 
claiming  it. 

With  regard  to  the  first  point,  namely,  how  far  in 
this  case  there  have  been  a  summons  and  a  sitting, 
both  being  necessary  to  constitute  a  title  to  the  dig- 
nity claimed,  the  facts  may  be  very  shortly  stated. 
Sir  Henry  de  Hastings,  the  father  of  Sir  John  de 
Hastings,  from  whom  the  claimants  are  descended, 
appears  to  have  been  summoned  to  Parliament  on  the 
24th  of  December,  in  the  49th  year  of  Henry  3 :  of 
that  there  appears  to  be  no  question;  the  writs  of 
summons  to  that  Parliament  are  preserved,  and  they 
prove  the  fact ;  but  there  is  no  evidence  that  that  Sir 
Henry  de  Hastings  sat  in  Parliament.  There  is  un- 
doubted proof  of  his  having  been  summoned,  but  no 
proof  of  his  having  sat.  His  son  John  de  Hoistings  is, 
I  think,  clearly  proved  to  have  sat  in  Parliament  in 
the  18th  of  Edw.  1,  but  not  proved  to  have  been 
Bummoned  to  that  Parliament. 

The  sitting  in  Parliament  must  be  proved  by  some 
proceeding  in  Parliament  itself,  and  there  is  produced 
and  proved,  as  of  the  date  of  the  1 8th  Edw.  1 ,  in  the 
year  1290,  a  document,  professing  to  be  in  the  nature 
of  a  grant  to  the  King,  described  to  be  "  in  pleno 
Parliamento  ipsius  domini  regis,'^  which  states  the 
Barons  and  Lords  present ;  and,  among  others,  Jo- 
hannes de  Hastings ;  and,  after  naming  him  and  others, 
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184.1.       it  says,  ^^  et  cceteri  magnates  et  proceres  tunc  inPar^ 
Hastings     liamento  existentcs''   The  grant  is  stated  to  have  been 
Peerage,     hqj  properly  the  subject  of  a  grant  by  Parliament ; 
but  whether  the  subject  of  a  grant  by  Parliament  or 
not,  is,  I  apprehend,not  material,  provided  it  appears 
clearly    that   it   was    a  proceeding   in   Parliament ; 
and  the  document  itself  states  that  it  was  ^^  in  plena 
P  ar  liamento  J  ^  and  states  the  parties  present  to  have 
been,  among  others,  ^^  Johannes  de  Hastings,  et  asteri 
magnates  et  proceres  tunc  in  Parliamento  existentesJ' 
There  is  nothing  to  impeach  this  document  as  having 
been  a  proceeding  in  Parliament :  it  is,  therefore,  a 
Parliamentary  proceeding,    recognising  Johannes  de 
Hastings  as  being  then  a  member  of  your  Lordships* 
House ;  and  I  apprehend  it  comes,  therefore,  within 
all  the  rules  by  which  your  Lordships  try  the  feet  of 
whether  there  has  been  a  sitting.     This  has  not  been 
or  pretended  to  be  the  great  difficulty  in  the  present 
case ;  but  the  difficulty  is,  that  there  is  or  not  proof 
produced  of  the  summons  to  that  Sir  John  de  Has* 
tings  to  sit  in  that  Parliament.     At  a  subsequent  date 
there  are  many  instances  proved  of  the  same  indi- 
vidual having  been  summoned;  but  then,  in  those 
subsequent  Parliaments,    there  is   no   proof  of  his 
having  sat. 

Now  your  Lordships,  in  investigating  this  part  of 
the  evidence,  find  that  as  a  matter  of  feet :  you  find 
an  individual  whose  father  was  certainly  summoned 
to  Parliament;  you  find  the  same  individual  sum- 
moned to  subsequent  Parliaments ;  you  find  the  same 
individual  sitting  in  a  preceding  Parliament ;  and  the 
question  is,  whether  there  be  any  lule  by  which  your 
Lordships  are  to  be  guided  in  coming  to  the  conclu- 
sion that  he  was  regularly  summoned  to  the  Parlia- 
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ment  in  which  you  find  that  he  sat.     I   apprehend        i84i. 
that  there  is  no  such  rule :  but  although  it  is  quite     ,,    ^'    * 

-  ,  01  Hastings 

clear  that,  m  order  to  constitute  the  dignity  claimed,  Peerage. 
there  must  be  a  summons  and  a  sitting,  your  Lord- 
ships having  the  fact  of  a  sitting  proved,  must,  accord- 
ing to  the  ordinary  rules,  investigate  the  question 
whether  that  sitting  was  or  was  not  under  a  summons ; 
of  which  there  is  now  no  positive  proof.  Under  these 
circumstances,  strictly  speaking,  the  proper  test  and 
evidence  of  a  summons  would  be  the  writ  itself;  but 
there  are  many  cases  in  which  writs  cannot  be  pro- 
duced, and  in  this  case  there  is  proof  that  the  writs  of 
that  period,  that  is,  the  period  covered  by  the  year 
1290  (18th  of  Edw.  1),  in  which  this  individual 
must  have  been  summoned,  if  summoned  at  all,  are 
not  forthcoming.  The  case,  therefore,  as  far  as  re- 
gards summons,  rests  on  this  individual  having  been 
summoned  subsequently,  at  difierent  periods;  your 
Lordships  not  having  the  summons  produced  for  this 
period,  but  having  the  fact  of  his  having  sat  in  Par- 
liament in  that  year. 

Under  these  circumstances,  it  appears  to  me  that 
your  Lordships  may  be  well  justified  in  coming  to  the 
conclusion  that  he  had  a  writ  of  summons,  which  at 
that  period  would  alone  entitle  him  to  sit  in  this 
House.  The  only  suggestion  consistent  with  his 
having  sat  in  this  House  at  all,  without  a  summons, 
would  be  his  having  intruded  himself  into  the  House 
without  authority:  whereas,  no  Peer  at  that  time,  nor 
at  this  time,  could  enter  this  House  without  having 
his  summons  with  him.  The  question  is,  whether 
your  Lordships  are  to  presume  that  he  was  there  with- 
out that  legal  authority;  or  whether,  connected  with 
other  collateral  facts,  of  a  summons  at  an  earlier 

VOL.  VIII.  M 
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i8'M.  period,  and  summonses  at  subsequent  periods,  your 
liASTiNcs  Lordships  may  not  safely  come  to  the  conclusion 
PtEHAGfi.  that  he  was  summoned  at  that  time;  upon  the  prin- 
ciple of  law,  omnia  presumuntur  legitime  facta  donee 
probetur  in  contrarium.  I  apprehend  your  Lordships 
may  do  what  you  have  done  on  former  occasions: 
presume,  upon  the  collateral  evidence  in  this  case, 
that  that  took  place  which  alone  could  justify  the  sit- 
ting ;  namely,  that  Sir  John  de  Hastings  was  sum- 
moned  to  Parliament  in  the  18th  otEdw.  1.  Then 
take  Sir  John  de  Hastings  as  the  first  Peer  who  sat — 
because  there  is  no  evidence  of  Sir  Henry  de  Hastings 
having  sat,  though  no  moral  doubt  can  exist  of  his 
having  been  the  Peer  from  whom  Sir  John  de  Hastings 
derived  his  title;  but  where  a  party  is  claiming  a 
dignity,  and  he  derives  his  title  from  some  individual 
as  his  ancestor,  he  is  bound  to  show  the  concurrence 
of  those  two  circumstances,  of  a  summons  and  a  sit- 
ting, in  that  ancestor — it  appears  to  me  that  your 
Lordships  are  acting  within  the  principle  which  has 
regulated  your  former  proceedings  in  cases  of  this 
sort,  in  coming  to  the  conclusion  upon  the  evidence, 
that  Sir  John  de  Hastings  was  summoned,  and  sat  in 
the  Parliament  of  the  18th  o(  £dw.  1. 

The  title  descended  in  the  issue  of  that  Sir  John  de 
Hastings  through  several  generations.  He  had  one 
son,  whose  issue  enjoyed  the  Barony  for  a  certain 
period  of  time,  but  which  issue  failed  in  the  year 
1389.  He  had  also  a  daughter,  Elizabethj  who  mar- 
ried Lord  Grey  de  Ruthyn^  from  whom  another  line 
descended,  now  represented  by  Lady  Grey  de  Ruthyn, 
Marchioness  of //as/m^r^.  Upon  the  failure,  in  1389, 
of  the  line  of  the  son  of  Sir  John  de  Hastings^  namely, 
Sir  John  de  Hastings^  Sir  Lawrence  de  Hastings,  and 
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then  Sir  John  de  Hastings  again,— upon  the  failure  of  i84i. 
that  line,  Sir  John  de  Hastings^  the  first  Peer  who  Hastings 
sat,  having,  it  is  very  clearly  proved,  married  a  se-  peerage. 
cond  wife,  both  of  his  wives  being  named  Isabel^ — 
from  his  second  wife  was  descended  Sir  Httgh  de 
Hastings^  who  is  the  ancestor  of  the  present  claimant. 
According  to  the  rules  of  law,  the  Barony  would  have 
fallen  to  the  Hugh  Hastings  who  was  descended  in 
that  line,  and  who  died  in  1396  ;  and  upon  his  death 
it  would  have  gone  to  his  brother.  Sir  Edward;  and 
thence  arises  the  second  difficulty  which  has  been 
suggested  at  your  Lordships'  bar.  I  do  not  detain 
your  Lordships  by  observing  upon  the  difficulty  which 
at  one  time  was  suggested,  of  the  proof  of  the  second 
marriage  of  Sir  John  de  Hastings  with  Lady  Isabel^ 
the  daughter  of  Hugh  Le  Despenser^  because  it  ap- 
pears to  me,  upon  looking  at  the  inquisitions  which 
have  since  been  produced,  that  that  fact  is  very  satis- 
factorily established,  and  there  is  no  doubt  that  Sir 
John  de  Hastings^  by  his  second  marriage  with  that 
Isabel^  had  the  descendants  who  are  represented  in 
this  pedigree  as  being  the  ancestors  of  the  present 
claimants. 

But  this  question  arises :  Sir  John  de  Hastings^  who 
died  in  1389,  was  the  last  possessor  of  the  dignity; 
and  there  was  this  difficulty  raised  at  your  Lordships' 
bar :  that  the  male  descendants  of  Sir  John  by  the 
second  wife  were  the  parties  entitled  to  the  Peerage, 
but  that  they  did  not  make  any  claim  to  it ;  and  that, 
from  that  period  to  the  present,  there  has  not  been  any 
enjoyment  of  the  dignity  by  any  person  in  whom, 
under  those  circumstances,  it  would  vest. 

If  the  case  had  stood  nakedly  upon  those  facts, — 
although  there  are  cases  which  would  justify  your 
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t84i.  Lordships  in  passing  over  that  difficulty,  and  not  con- 
lUsTivr.s  eluding  the  case  on  account  of  not  being  able  to 
PeERAGE.  explain  how  that  nonenjoyment  of  the  dignity  hap- 
pened,— ^there  would  have  been  great  difficulty  in 
assuming  that  they  were  in  fact  entitled  to  the  dig- 
nity, when  no  person  descended  from  Sir  John  de 
Hastings  had,  during  so  long  a  period,  asserted  that 
title.  But  the  circumstances  of  this  case  appear  to 
me  to  remove  that  difficulty,  because  it  appears  that 
upon  the  death  of  the  male  line  of  Sir  John  de 
Hastinys  (called  in  the  pedigree  the  second  Baron 
Hastings)^  there  being  descendants  oi  Elizabeth  his 
daughter,  the  question  arose  how  far  the  descendants 
of  that  daughter  were  entitled,  in  preference  to  the 
descendants  of  the  son  of  the  second  marriage ;  there 
being  a  rule  of  law  applicable  to  land,  and  the  ques- 
tion arising  whether  the  rule  of  law  applicable  to  land 
did  or  did  not  apply  to  a  dignity.  It  is  proved  that  a 
contest  arose  between  the  descendants  of  that  Elizabeth 
and  Sir  Edward  Hastings^  the  descendant  of  the  son  of 
the  second  marriage,  and  that  that  contest  continued 
for  a  considerable  length  of  time,  upon  the  question  how 
far  the  dignity  was  affected  by  the  rule  of  law  appli- 
cable to  land.  I  wish  to  call  your  Lordships'  attention 
to  the  fact,  that  when  that  contest  was  determined,  and 
that  question  of  law  decided,  the  title  was  then  in  abey- 
ance between  the  heirs  of  Anne  Hastings  and  Eliza- 
beth Hastings^  the  daughters  of  Sir  Hugh,  who  died 
in  1540.  From  the  year  1540  the  title  was  in  abey- 
ance; and  in  1641,  when  it  appears  that  it  was 
decided  that  the  possessio  fratris  did  not  apply  to  a 
dignity,  the  parties  then  entitled  to  this  dignity  were 
not  persons  who  could,  of  their  own  authority,  take 
it  up,  and  exercise  the  privilege ;  but  they  were  the 
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descendants  of  daughters,  who  could  not  take  the        is  1.1. 
Peerage  without  the  act  of  the  Crown,  declaring  in     j^^^^^cs 
whose  behalf  the  abeyance  should  be  determined.      Pf.uiaoe. 
During   that  period  of  time  it    was    precisely    the 
«ame  question  that  has  been  so  often  determined  with 
respect  to  a  title  in  abeyance ;  in  which  case  there  is 
no  presumption  arising  from  no  claim  having  been 
made,  because  there  was  no  right  in  either  party  to 
enforce  that  claim. 

When,  therefore,  your  Lordships  see  that  at  the 
period  at  which  the  ancestors  of  the  present  claimants 
would  have  been  entitled  to  assert  a  right  to  the  pre- 
sent dignity,  a  question  of  law  existed,  which  pre- 
vented that  right  from  being  asserted  until  a  period  at 
which  the  title,  descendible  in  the  line  of  issue  male 
of  the  second  marriage,  had  fallen  into  abeyance,  I 
think  you  have  circumstances  proved  sufficient  to 
explain  how  it  happened  that  the  title  had  been  so 
long  suspended,  and  why  no  person  came  forward  to 
assert  it.  This  being  the  only  circumstance  in  this 
case  in  which  it  differs  from  many  others  which  your 
Lordships  have  had  before  you,  and  there  being  quite 
sufficient,  in  my  opinion,  to  induce  your  Lordships 
to  come  to  the  conclusion  that  this  circumstance  is  not 
sufficient  to  overthrow  the  title  as  derived  from  the 
evidence  which  has  been  given,  I  should  recommend 
your  Lordships  to  come  to  the  conclusion  that  the 
claimants  have  made  out  their  title ;  that  is  to  say, 
that  Mr.  Styleman  Le  Strange,  claiming  from  Armine 
the  eldest  daughter  of  Sir  Nicholas  Le  Strange,  and 
Sir  Jacob  Astley,  claiming  through  Lucy  the  second 
daughter,  have  proved  their  descent  from  Sir  John 
de  Hastings,  the  Baron  who  appears  to  have  sat  in 
this  House  in  the  18th  ofEdw.  1,  and  lield  the  dignity 
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1841.  of  the  Barony  of  Hastings;  that  it  appears  that  the 
J]J7^^jj  dignity  fell  into  abeyance  on  the  death  of  Sir  Hugh 
Peeracb.  Hastings,  in  1540;  and  that  Mrs.  Browne^  who  is  not 
claiming,  but  whose  title  has  been  proved  by  the 
other  claimants,  is  descended  from  Anne  Hastings, 
the  eldest  daughter  of  Sir  Hugh  Hastings,  who  died 
in  1640  ;  and  which  was,  therefore,  the  elder  branch. 
If  your  Lordships  come  to  this  decision,  you  will 
ascertain  the  fact  that  the  Barony  was  in  abeyance  in 
the  said  three  individuals,  and  that  it  will  remain  so 
till  the  Crown  think  proper  to  determine  it. 

His  Lordship  then  moved,  and  the  Committee 
resolved,  **  That  it  appeared  that  the  Barony  of  Has- 
tings was  vested,  as  a  Barony  descendible  to  heirs 
general  of  the  body,  in  John  de  Hastings,  who  died  in 
1313;  and  that  the  said  John  de  Hastings,  Baron 
Hastings,  was  summoned  to  and  sat  in  Parliament  in 
the  18th  of  Edw.  1,  and  left  one  son,  John,  and  one 
daughter,  Elizabeth,  by  his  first  marriage,  and  two 
sons  by  his  second  marriage ;  and  that  the  issue  of  the 
said  John,  the  son  of  the  said  Baron  Hastings  by  his 
first  marriage,  failed  in  1389;  and  that  Frances,  the 
wife  of  the  Rev.  Richard  Browne,  Henry  Le  Strange 
Styleinan  Le  Strange,  and  Sir  Jacob  Astley,  Bart.,  are 
descended  from  the  eldest  surviving  son  of  the  said 
John  Baron  Hastings,  who  died  in  1313,  by  his  second 
marriage;  and  that  the  said  Barony  is  in  abeyance 
between  the  said  Frances  Browne,  being  descended 
from  Anne  the  eldest  daughter  of  Sir  Hugh  Has- 
tings, who  died  in  1640,  and  the  said  Henry  Lc 
Strange  Styleman  Le  Strange  and  the  said  Sir  Jacob 
Astley,  being  descended  from  Elizabeth  the  younger 
daughter  of  the  said  Sir  Hugh  Hastings;  the  saxdHenfy 
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Le  Strange  Stj/leman  Le  Strange  being  descended        i84i. 
from  Armine  the  eldest  daughter,  and  the  said  Sir     JT^' 

o  '  Hastings 

Jacob  Astley  being  descended  from  Lucy  the  second      Peerage. 
daughter  of  Sir  Nicholas  Le  Strange,  who  died  in 
1724." 

The  resolution  was  reported  to  the  House  and 
agreed  to,  and  presented  to  Her  Majesty,  who  was 
pleased  to  determine  the  abeyance  of  the  Barony  in 
favour  of  Sir  Jacob  Astley^  by  directing  a  writ  of 
summons  to  Parliament  to  be  issued  to  him  by  the 
name  and  style  of  Jacob  Astley  de  Hastings ;  in  pur- 
suance of  which  his  Lordship,  on  the  18th  of  May 
1841,  took  his  place  on  the  Barons'  bench,  nexJt 
below  the  Lord  de  Ros. 
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1841:       William  Dill AppeUant. 

July  25.  274 

Right  Hon.  Earl  of  Haddington  ^^^1  j>^j,ooifrfcn/« 

Construction  of  Where  parties  to  a  deed  of  settlement  contemplate  sereral  states  of 
Deeds,  circumstances,  and  there  is  found,  on  the  face  of  the  instrament. 

Post-nuptial        ^  clear  and  distinct  expression  of  intention  to  provide  for  one 
Settlement.  event,  which  has  precisely  happened,  the  terms  of  gift  so  ex- 

pressed are  not  to  be  superseded,  nor  their  e£fect  destroyed,  by  any 
ambiguity  of  terms  used  solely  in  reference  to  other  events 
or  states  of  circumstances  which  have  not  happened. 

A  husband  by  post-nuptial  contract,  after  granting  an  annuity 
to  his  wife,  bound  himself  his  heirs  and  executors  to  pay  her, 
or  any  person  appointed  by  her  in  writing,  during  her  life,  with  or 
without  the  husband  s  consent,  and  whether  she  should  survive 
or  predecease  him,  and  have  issue  or  not,  the  sum  of  3,000  /.,  or 
other  lesser  sum,  as  she  should  direct,  at  the  first  term  of  Whit- 
sunday or  Martinmas  next  after  the  husband's  death,  in  case 
he  should  survive  or  predecease  her  without  leaving  issue  of  the 
marriage ;  or  at  the  first  of  those  terms  after  failure  of  the  issue, 
in  case  she  should  survive  leaving  issue  of  the  marriage ;  or  at  any 
of  the  said  terms  after  any  of  these  events ;  so  that  no  part  of  the 
said  sum  should  be  raised  during  the  life  of  the  husband,  or  the 
joint  existence  of  the  wife  and  the  issue  of  the  marriage :  with 
proviso,  that  in  case  the  wife  should  survive  the  husband  and  the 
issue  of  the  marriage,  and  recover  payment  of  the  said  sum  or  any 
part  of  it,  her  annuity  should  suffer  restriction  equal  to  the  interest 
of  the  sum  recovered.  The  wife  survived  the  husband,  and  died 
without  having  had  issue,  and  without  recovering  or  dispoeing  of 
any  part  of  the  3,000  /. — 

Held  by  the  Lords  (reversing  the  judgment  of  the  Court  of  Session) 
that,  in  the  event  which  happened,  the  3,000  /.  belonged  to  the 
wife's  estate,  and  her  personal  representative  was  entitled  to  it 
against  the  husband's  estate. 

By  a  post-nuptial  contract,  dated  in  April  1785, 
A  lexander  Houston^  Esq.,  the  husband,  bound  him- 
self, his  heirs  and  executors,  to  pay  Mrs.  Helen 
Mackie  or  Houston^  his  wife,  in  case  of  her  surviv- 
ance,  an  annuity  of  400  /.  for  her  life,  subject  to  a 
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proviso,  that  in  case  she  ^'  shall,  at  any  time  during  i84i. 
her  life,  uplift  the  sum  of  3,000  /.  sterling,  herein  pro-  jy^^^ 
vided  to  be  paid  to  her  in  manner  aftermentioned,  or  v. 

any  part  thereof,  then  and  from  thenceforth  the  said  Haddimotom. 
annuity  of  400  /.  sterling,  so  provided  to  her,  shall 
suffer  such  a  restriction  and  abatement  as  shall  be 
equal  tg  the  legal  interest^  for  the  time,  of  the  sum  so 
to  be  uplifted  by  her." 

In  addition  to  this  annuity,  Mr.  Houston^  by  the 
said  contract,  bound  himself,  and  his  heirs  and  exe- 
cutors,— "  To  make  payment  to  his  said  wife,  or  to 
any  person  or  persons  she  shall  appoint,  by  a  writing 
under  her  hand,  at  any  time  in  her  life,  with  or  with- 
out the  consent  of  her  said  husband,  and  that  whether 
she  survive  or  predecease  him,  and  whether  she  have 
issue  or  not,  of  the  sum  of  3,000  /.  sterling,  or  such 
other  lesser  sum  as  she  shall  direct,  and  that  at  the 
first  term  of  Whitsunday  or  Martinmas  next  after 
the  death  of  her  said  husband,  in  case  he  shall  sur- 
vive her,  or  shall  predecease  her  without  leaving  issue 
of  the  marriage ;  or  at  the  first  of  these  two  terms  next 
after  the  failure  of  the  issue  of  the  marriage,  in  case 
he  shall  predecease  her  leaving  issue  who  shall  fail 
before  her;  or  at  the  first  of  these  two  terms  next 
after  her  decease,  in  case  she  shall  survive  him  hav- 
ing issue  of  the  marriage  then  existing;  or  at  any 
term  of  Whitsunday  or  Martinmas  after  any  of  these 
events  respectively;   so  that  it  shall  not  be  in  the 
power  of  the  said  Mrs.  Helen  Houston^  or  the  persons 
to  whom  she  shall  appoint  the  foresaid  sum  of  3,000  L 
or  any  part  thereof  to  be  paid,  to  uplift  the  same 
during  the  life  of  the  said  A,  Houston^  or  even  after 
his  death,  during  the  joint  existence  of  Mrs.  Houston 
and  the  issue  of  this  marriage ;  with  the  legal  interest 
of  the  said  principal  sum»  from  the  term  at  which  the 
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184-1.       same  shall  be  appointed  to  be  paid,  daring  the  non- 

DiLL        payment  of  the  same:  but  with  this  provision  alwise^ 

^-  that  in  case  Mrs.  Houston  shall  happen  to  survive  her 

Hadoinotos.  said  husband  and  the  issue  of  the  marriage,  and  shall 

ask  and  recover  payment  of  all  or  any  part  of  the 
foresaid  sum  of  3,000  /.  sterling,  then  and  from  thence- 
forth her  said  liferent  annuity  of  400  /.  sterling  shall 
suffer  such  a  restriction  as  shall  be  equal  to  the  legal 
interest  for  the  time  of  the  principal  sum  which  she 
shall  so  recover." 

It  was  further  provided  by  the  contract,  that  Mrs. 
Houston^  in  the  event  of  her  survivance,  should  have 
600  /.,  in  name  of  furniture  and  mournings.  And 
these  provisions  were  declared  to  be  in  full  satis&c- 
tion  of  all  other  claims,  legal  or  conventional,  which 
she  could  ask  or  demand  through  the  death  of  her 
husband. 

In  consideration  of  these  arrangements,  Mrs.  Hous-^ 
ton  conveyed,  by  the  said  contract,  to  the  trustees 
therein  named,  her  whole  property,  heritable  and 
moveable,  in  trust,  for  the  purpose  of  securing  to  her, 
upon  land  or  other  heritable  security,  the  foresaid 
annuity  of  400  /.,  subject  to  the  above-mentioned  re- 
strictions ;  and,  after  this  annuity  had  been  so  secured, 
of  conveying  the  trust  funds,  under  burden  thereof, 
to  Mrs.  Houston  in  liferent,  and  to  the  children  of  the 
marriage  in  fee ;  whom  failing,  to  Mr.  Houston  and 
his  heirs  and  assignees.  And  the  deed  further  pro- 
vided, that  the  burden  of  the  payment  of  the  sum  of 
3,000/.  should  only  be  personal  on  the  said  Alexander 
Houston  and  his  foresaids,  having  right  to  the  said 
estate  for  the  time,  so  as  to  oblige  them  to  relieve  the 
other  heirs  of  the  said  Alexander  Houston  of  the  pay- 
ment of  the  said  3,000  /.,  or  any  part  thereof,  but 
nowise  real  upon  the  said  trust  estate  itself. 
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There  were    no  children  of   the  marriage.    Mr.       184.1. 
Houston  died  in  March  1822,  having  in  May  1818      ^^ 
executed  a  deed  of  disposition,  whereby  he  settled  on  v. 

his  wife,  in  the  event  of  her  survivance,  an  additional  Hadd^ncton. 
annuity  of  600 /.  for  her  life,  and  made  other  provi- 
sions for  her ;  and  he  appointed  her  and  the  Respon- 
dents his  trustees  and  executors. 

Mrs.  Houston  died  in  1837,  leaving  a  will  dated  in 
1804,  in  which  she  made  no  disposition  of  the  said 
3,000  /.,  nor  did  she  uplift  any  part  of  it  in  her  life- 
time, nor  give  any  person  power  over  it.  Soon  after 
her  death,  Mrs.  Mackie^  as  executrix  dative  qua  next 
of  kin,  brought  an  action  in  the  Court  of  Session 
in  Scotland,  against  the  Respondents,  as  surviving 
trustees  and  executors  of  Mrs.  Houston,  concluding 
for  payment  of  the  3,000/.  The  Appellant,  after  the 
death  of  Mrs.  Mackie,  wag,  as  her  executor,  sisted 
in  her  place  as  plaintiff  in  the  action. 

The  defences  entered  by  the  Respondents  to  the 
action  were :  1st,  That  nothing  was  conveyed  by  the 
contract  to  Mrs.  Houston  but  a  power  to  uplift  or  dis- 
pose of  the  whole,  or  part,  of  the  3,000  /.  by  writing 
under  her  hand :  That  the  power  was  personal  to  her, 
and  as  she  never  exercised  it  in  her  life,  it  lapsed  by 
her  death ;  and  as  the  sum  of  3,000  /.  never  vested 
in  her  during  her  life,  it  could  not  be  claimed  by 
her  executors  ab  intestato.  2d,  That  as  she  left  a  will 
which  contained  no  reference  to  the  3,000/.,  it  ought 
to  be  presumed  that  she  purposely  abstained  from 
exercising  the  power  of  disposing  of  any  part  of 
that  sum. 

The  record  having  been  closed  on  these  defences, 
the  Lord  Ordinary,  by  an  interlocutor  pronounced 
the  7th  of  June  1838,  repelled  the  defences,  and 
decerned  in  the  terms  of  the  conclusion  of  the  libel. 
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184-1.  A  reclaiming  note  having  been  presented  by  the 

j),Li.        Respondents  against  that  judgment,  to  the  Second 

^  ^'  Division  of  the  Court,  their  Lordships  pronounced 

EaUL  op  .  in»x»i- 

Haddington,  an  mterlocutor  the  7th  of  December  1839,  altenng 

the  Lord  Ordinary's  interlocutor  and  sustaining  the 
defences. 

The  appeal  was  against  that  interlocutor. 

Mr.  Biggs  Andrews  and  Mr.  James  AndersoUj  argued 
the  case  for  the  Appellant. 

The  Lord  Advocate  and  Sir  W.  Folktty  were  for 
the  Respondents. 

The  arguments  on  both  sides  are  fully  stated  in 
the  following  observations  of — 

May  27.  jhe  Lord  Chancellor : — ^The  question  in  this  cause 

arises  between  the  representatives  of  the  wife  and  the 
representatives  of  the  husband ;  and  it  is,  whether  a 
sum  of  3,000/.,  which  is  the  subject  of  a  post-nuptial 
settlementi  in  the  event  which  has  happened  of  the 
husband  dying  first,  and  there  being  no  issue  of  the 
marriage,  vests  in  the  representatives  of  the  wife  or 
in  the  representatives  of  the  husband.  The  Lord 
Ordinary  was  of  opinion  that  the  estate  of  the  wife 
was  entitled  to  it.  When  the  case  came  before  the 
Inner  House,  the  learned  Judges  there  were  of  opinion 
that  it  belonged  to  the  estate  of  the  husband,  and  that 
the  title  of  the  wife  had  never  become,  under  the 
terms  of  the  settlement,  absolute,  so  as  to  give  her 
representatives  a  title  to  the  sum  of  3,000/.  This,  of 
course,  can  be  only  ascertained  from  a  careful  exami- 
nation of  the  terms  of  the  settlement.  The  obscurity 
has  arisen  from  an  attempt  on  the  part  of  the  indi- 
vidual who  framed  the  settlement,  to  express  a  great 
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deal  more  within  one  sentence  than  one  sentence  was  i84.i. 
capable  of  bearing,  so  as  to  be  sufficiently  explicit  to  ^"^^ 
ascertain  the  rights  of  the  parties  without  difficulty.  v. 

It  is  quite  clear  that  there  were  four  events  con-  Haddington. 
templated.  The  death  of  the  wife  leaving  her  hus- 
band surviving,  or  the  death  of  the  husband  leaving 
the  wife  surviving:  those  were  two  of  the  events. 
The  two  others  would  be,  either  of  those  events  hap- 
pening, there  being,  or  there  not  being,  children. 
So  that  there  were  four  contingencies  which  the  par- 
ties had  evidently  in  contemplation.  Having  those 
four  events  in  contemplation,  the  provision  was  ex- 
pressed in  these  terms :  In  the  first  place,  an  annuity 
of  400  /.  was  provided  for  the  wife  for  her  life,  and 
there  was  this  proviso  added : — [His  Lordship  read  it 
as  above,  p.  169.] — Then  comes  the  covenant  by  the 
husband  as  to  the  3,000 /. : — [His  Lordship  read  that 
covenant  also,  as  above,  pp.169  &  170,  and  proceeded.] 
— Now,  the  parties  not  only  had  those  four  events  which 
I  have  mentioned  to  provide  against,  but  they  evi- 
dently had  in  contemplation  that,  although  the  enjoy- 
ment of  the  3,000  /.  was  postponed,  the  wife,  during 
the  life  of  the  husband,  should  have  the  power  of 
bestowing  that,  or  any  part  of  that  sum,  upon  any 
person  she  might  please ;  and  it  was  necessary,  there- 
fore, to  provide  that  she  should  have  that  power ;  for 
although  it  may  be  that  she  miglit  by  will  have  had 
that  power  without  any  special  provision,  she  could 
not  have  had  it,  except  with  the  consent  of  her  hus- 
band, by  any  deed  executed  inter  vivos.  It  was  neces- 
sary, therefore,  in  order  to  give  the  wife  that  power 
over  the  property  which  the  parties  evidently  in- 
tended her  to  have,  that  there  should  be  an  express 
provision  in  the  settlement  that  she  should  have  the 
power,  during  the  life  of  her  husband,  of  giving  a 
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184.1.       future  interest  in  the  property  in  question  to  any  per- 

DiLL        son  she  might  please.     There  were,  therefore,  these 

„   "•  four  events  to  be  provided  for ;  and  there  was  also  a 

Earl  op  ^ 

Haddinoton.  power  to  be  reserved  to  the  wife  of  disposing  of  the 

principal,  or  any  part  of  it  that  she  might  please, 
during  the  time  of  coverture. 

These  several  provisions,  if  they  had  been  provided 
for  in  different  clauses  of  the  settlement,  would  no 
doubt  have  been  expressed  in  very  different  terms 
from  those  which  we  find  upon  the  face  of  this  deed ; 
but  the  parties  have  endeavoured  to  express  all  under 
one  provision ;  and  from  thence,  as  it  appears  to  me, 
has  arisen  the  obscurity. 

But  the  mode  of  dealing  with  a  case  of  this  sort  is, 
first  of  all,  to  look  at  the  event  which  has  happened, 
and  then  to  see  whether  that  part  of  the  deed  which  is 
in  question  in  the  present  discussion  does  or  does  not 
embrace  within  itself  the  means  of  asceitaining  the 
intentions  of  the  parties  in  that  particular  event.  If 
that  be  sufficiently  clear,  it  is  not  material  whether 
the  other  events,  which  have  not  occurred,  are  or  are 
not  provided  for  with  a  degree  of  obscurity,  which, 
if  those  events  had  happened,  might  have  created 
considerable  difficulty  as  to  the  construction  of  the 
settlement. 

Now  the  event  that  has  happened  is  the  death  of 
the  husband,  living  the  wife,  and  there  being  no 
issue  of  the  marriage.  I  have  only  to  call  your  Lord- 
ships' attention  to  the  different  provisions  to  be  found 
in  tliis  instrument  relative  to  that  state  of  circum- 
stances ;  and  the  question  for  your  Lordships  will  be, 
whether  there  are  not  to  be  found  upon  the  face  of 
this  instrument  sufficient  words  of  gift  to  the  wife  in 
the  event  which  has  taken  place. 

My  Lords,  in  calling  your  attention  to  the  first  part 
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of  this  settlement,  I  shall  read  it  divested,  as  far  184.1. 
as  possible,  of  the  other  provision  for  contemplated  "^  ' 
events  which  have  not  taken  place.  It  begins  by  the  _  v. 
husband  binding  himself  to  make  payment  to  the 
wife  of  the  sum  of  3,000  /.  at  the  first  term  of  JVhit- 
Sunday  or  Martinmas  next  after  the  death  of  the 
husband,  if  he  shall  predecease  her  without  leaving 
issue  of  the  marriage.  All  those  words  are  to  be 
found  in  the  sentence.  They  are  mixed  up,  it  is 
true,  with  other  words,  which  other  words  contem- 
plate other  events ;  but  those  words  are  to  be  found 
upon  the  face  of  the  settlement,  and  those  words 
contemplate  the  event  which  has  taken  place.  Now 
those  words,  if  they  stood  by  themselves,  would  leave 
no  doubt  or  ambiguity  whatever ;  because  they  are  so 
expressed  as  to  be  amply  sufficient  to  bestow  upon  the 
wife,  in  the  event  which  has  happened,  namely,  her 
surviving  the  -husband  without  issue,  the  sum  in 
question. 

Then,  is  any  ambiguity  thrown  upon  this  intention 
by  the  different  parts  of  this  instrument  ?  There  can 
be  no  ambiguity  thrown  upon  this  gift  by  the  provi- 
sions made  for  other  events  that  have  not  taken  place; 
or  if  there  were  any  ambiguity  from  those  provisions 
in  contemplation  of  other  events,  it  must  be  of  a  very 
cogent  nature  in  order  to  destroy  the  effect  of  the  terms 
which  are  found  in  this  part  of  the  deed.  But  I  do 
not  find  that  there  are  any  words  which  throw  any 
doubt  upon  the  intention  of  the  parties  in  contem- 
plating the  event  which  has  happened ;  but,  on  the 
contrary,  I  find  very  distinct  provisions  in  this  deed 
which  very  much  confirm  this  construction  of  the 
deed,  and  to  my  mind  leave  no  doubt  of  that  being 
the  intention  of  the  parties.  For  I  find  in  a  subse- 
quent provision  these  words :  "  so  that  it  shall  not  be 
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184.1.       in  the  power  of  the  said  Helen  Houston  (the  wife),  or 

d][ll  '      ^^^  persons  to  whom  she  shall  appoint  the  said  sum  of 

^'  3,000  /.  or  any  part  thereof  to  be  paid,  to  uplift  the 

tiaddimcton.  same  during  the  life  of  Alexander  Hotistan,  or  even 

after  his  death,  during  the  joint  existence  of  Mrs.  Helen 
Houston  and  the  issue  of  this  marriage.'*  That  pro- 
viso contemplates,  therefore,  the  wife  being  entitled ; 
but  in  case  of  there  being  children  of  the  marriage,  it 
provides  that  during  the  lives  of  those  children  the 
wife  shall  not  have  the  power  of  uplifting  the  3,000  /.; 
but  after  the  expiration  of  the  lives  of  those  children, 
it  is  a  necessary  inference  that  that  power  of  uplifting 
was  to  exist  in  her.  But  that  is  not  so  strongly  ex- 
pressed in  this  part  of  the  sentence  as  it  is  in  the  fol- 
lowing, where  it  is  said  that  in  case  the  wife  "  shall 
happen  to  survive  her  said  husband  and  the  issue  of 
the  marriage,  and  shall  ask  and  recover  payment  of 
all  or  any  part  of  the  said  sum  of  3,000  /.,  then  and 
from  thenceforth"  her  annuity  shall  suffer  diminution 
to  that  extent. 

Now  that  passage  contemplates  the  precise  event 
which  has  happened.  It  contemplates  the  wife  surviv- 
ing and  there  being  no  issue  of  the  marriage ;  and  in 
that  state  of  circumstances,  which  is  the  precise  state 
of  circumstances  which  has  happened,  it  assumes  that 
she  would  have  the  power  of  asking  for  and  reco- 
vering that  3,000  /.,  or  any  part  of  it ,  and  all  that  it 
provides  is  this,  that  in  that  event,  that  is,  if  she 
shall  think  proper  to  ask  for  that  3,000  /.  or  any  part 
of  it,  then  the  400  L  a  year  which  she  was  entitled  to 
for  life  shall  suffer  a  diminution  equal  to  the  amount 
of  the  interest  of  the  sum  she  shall  so  recover.  Al- 
though the  party  contemplated  that  if  the  wife  sur- 
vived, and  there  should  be  no  children,  she  should 
have  a  right  to  the  3,000  /.,  or  any  part  of  it,  that  she 
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should  not  exercise  that  right  and  demand  payment  i84i. 
was  very  natural,  because  she  had  400/.  a  year  during 
her  own  life ;  and  unless  she  had  some  occasion  for  the 
employment  of  the  capital,  her  income  would  not  be 
benefitted  by  applying  for  the  3,000  /.  or  any  part  of 
it,  because  she  could  not  apply  for  the  3,000  /.  or  any 
part  of  it  without  sustaining  a  corresponding  dimi- 
nution in  her  income  of  400/.  a  year.  It  was  very 
natural,  therefore,  that  unless  some  particular  occa^ 
sion  had  occurred  which  made  her  wish  to  have 
control  over  the  capital,  she  should  leave  the  fund  in 
the  state  in  which  her  husband  had  left  it;  namely, 
as  a  charge  upon  his  property,  she  receiving  an  in- 
come which  would  not  be  increased  by  the  receipt  of 
any  part  of  the  3,000  /. 

But  then  the  words,  "  any  part  of  it,**  were  very 
much  relied  upon  in  the  argument.  It  was  said  that 
it  is  clear  that  this  party  contemplated  her  exer- 
cising some  powers  by  which  she  was  to  receive  part 
of  the  3,000  /.  It  is  obviously  necessary  that  those 
words  should  be  introduced,  because  the  object  was 
not  only  to  give  her  power  over  the  whole,  which 
would  include  a  power  over  any  part,  but  it  was  con- 
templated that  she  might,  during  her  husband's  life- 
time, have  exercised  the  power  which  the  instrument 
gave  her,  of  transferring  her  right  to  part  of  the  sum 
to  somebody  else;  and  the  individual,  therefore,  to 
whom  she  might  thus  transfer  her  right  to  part, 
would  be  entitled  to  demand,  not  the  3,000/.,  but 
to  demand  so  much  of  the  3,000/.  as  he  obtained 
through  the  power  that  was  so  reserved  to  the  wife. 
It  appears  to  me,  therefore,  that  the  introduction  of 
those  words  refers  to  those  who  might  claim  through 
the  wife,  or  to  the  wife  herself,  in  the  case  of  her 
demanding  only  part  of  the  3,000  /.     If  she  thought 

VOL.  VIII.  N 
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1841 .       proper  to  demand  only  part,  then  of  course  her  annuity 

*  jj"^^^  '      of  400  /.  would  be  diminished,  not  by  the  interest  of 

».  the  whole  3,000  /.,  but  by  so  much  of  it  as  she  might 

Haddington,  ^sk  for  and  demand.     She  might  ask  for  1,000/.  out 

of  it;  the  1,000/.  might  be  paid,  and  of  course  the 
annuity  would  then  be  diminished  by  the  amount  of 
the  interest  of  1,000/.,  and  more  diminished  by  the 
amount  of  the  interest  of  3,000  /.  Those  words,  there- 
fore, found  in  part  of  the  instrument,  do  not  at  all 
appear  to  me  to  shake  the  construction  of  what  is  to 
be  found  in  other  parts  of  the  instrument  as  applicable 
to  the  event  which  has  taken  place. 

There  are  certainly  to  be  found  in  this  deed  terms 
of  gift  directly  applying  to  the  case  which  has  oc- 
curred ;  and  when  there  is  found  upon  the  face  of  an 
instrument  a  clear  and  distinct  expression  of  the 
intention  of  the  party,  those  terms  of  gift  are  not  to 
be  superseded  by  ambiguities  not  having  reference 
to  the  particular  state  of  circumstances  which  has 
occurred,  but  to  other  events  which  have  not  occurred, 
and  which  therefore  call  for  no  decision. 

For  these  reasons,  I  am  of  opinion  that  the  con- 
struction put  upon  this  instrument  by  the  Lord  Ordi- 
nary was  correct ;  and  that  the  construction  put  upon 
it  by  the  Inner  House  was  not  correct.  I  shall  there- 
fore move  your  Lordships  to  reverse  the  interlocutor 
appealed  from,  and  in  its  place  to  substitute  the 
interlocutor  of  the  Lord  Ordinary. 

« 

Ordered  accordingly. 
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J OHV  MAU>VEf  o(  Rathcaslin^     ...  Appellant.  i84i: 

May  «5.  87. 
T  -h/t  June  3.  7. 

John  Malone,  o(  Coburg-place^  &  Others,  Respondents. 

On  a  bill  to  carry  the  trusts  of  a  will  into  effect,  two  questions  were         luue, 
raised :  one  of  law,  on  the  construction  of  the  will ;  the  other  of       Pracfice, 
fact,  as  to  the  plaintiff*s  legitimacy,  to  be  ascertained  by  the  trial         Infant. 
of  an  issue. — Held,  that  the  Judge  exercised  a  sound  discretion    ^^  Defence. 
in  directing  the  issue  first,  and  declining  to  decjde  the  question  of 
law  until  the  plaintiff  established  his  right  to  ask  for  that  decision, 
by  showing  that  he  filled  the  character  he  had  assumed.  (  Qucere^ 
whether  Lord  Eldon  meant  what  is  ascribed  to  him,  as  approving 
the  contrary  practice,  in  Gordon  v.  Gordon^  3  Sw.  p.  468  ?) 

Where  a  plaintiff  claimed  as  heir  male  of  R.  ilf.,  stating  in  his  bill 
that  he  was  R.  M.'b  eldest  son,  born  after  his  marriage  with 
plaintiff's  mother,  and  naming  a  specific  date  of  the  marriage, — 
Held,  1st.  That  the  question  of  plaintiff's  legitimacy  would  be 
satisfactorily  determined  by  an  issue  in  terms ''  to  try  whether  the 
plaintiff  was  the  heir-at-law  of  R.  M.,*'  &c. 
2d.  That  although  a  marriage  of  the  date  stated  in  the  bill,  and  proved 
by  the  depositions  of  the  witnesses  in  the  cause,  would  disprove 
the  plaintiff's  title ;  and  a  marriage  of  a  different  date,  establishing 
his  legitimacy,  was  proved  by  the  same  witnesses  at  the  trial  of 
the  issue ;  these  were  not  sufficient  gprounds  for  dismissing  the 
bill,  without  further  investigation,  it  appearing  that  the  witnesses 
on  both  occasions  deposed  correctly  to  the  main  facts,  but  were 
under  a  misapprehension  of  the  dates. 

Where  a  Court  of  Equity  directs  an  issue  in  a  cause  in  which  there 
are  many  parties,  and  selects  some  to  have  the  conduct  of  the 
trial,  giving  all  leave  to  attend,  all  are  bound  by  the  result. 

An  order,  directing  an  issue  **  with  the  consent  of  all  parties  in  the 
cause,"  is  erroneous,  so  far  as  it  purports  to  be  with  the  consent  of 
an  infant  party.  Qucere^  whetiier,  if  the  infant  gave  consent, 
he  is  bound  by  it  ?  But  if  the  order  for  the  issue  was  a  right  order 
to  be  made  if  the  infant  had  not  consented,  it  is  immaterial  whether 
he  ought  to  be  bound  by  the  consent  or  not;  especially  as  he  was 
relieved  from  the  effect  of  the  consent  by  being  allowed,  on  com- 
ing of  age,  to  make  a  new  defence. 

QmerCf  whether  it  is  clear  on  the  authorities,  that  an  infant  defen- 
dant, in  a  case  such  as  this,  is  entitled,  after  coming  of  age,  to 
put  in  a  new  answer  and  make  a  new  defence  ? 

The  Right  hon.  Anthony  Malone,  by  his  last  will, 
duly  made  and  published  the  12th  of  July  177  4^  devised 
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1841.       as  follows: — "I  do  accordingly  devise  all  my  real 
Mai^me      and  freehold  estates  of  my  own  purchase  or  acquisi- 

Malone.  *^^°»  ^^  ^^^^  which  I  have  any  power  or  dominion 
enabling  me  to  dispose  thereof,  situate  in  the  counties 
of  Westmeath,  Roscommon,  Longford,  Cavan,  and  the 
county  of  the  city  of  Dublin,  or  elsewhere,  in  Ireland, 
unto  my  nephew,  Richard  Malone,  the  eldest  son  and 
heir  of  my  lately  deceased  brother,  Edmond  Malone 
in  whom  I  place  the  utmost  confidence,  his  heirs  and 
assigns,  for  ever ;  not  entertaining  the  least  doubt  but 
that  he  will  in  due  time,  and  upon  the  first  proper 
occasion,  take  care  not  only  to  have  the  said  estates 
so  devised  to  him  by  me,  but  my  paternal  estates,  set- 
tled in  such  manner  that  the  said  estates  may  continue 
in  the  male  line  of  our  family,  and  in  our  name  and 
blood,  and  go  to  the  several  branches  of  it  in  succes- 
sion one  after  another,  according  to  their  priority  of 
birth  and  seniority  of  age ;  the  elder  and  his  issue 
male  being  always  preferred,"  &c.  "And  I  do  hereby 
most  earnestly  recommend  it  to  my  said  nephew  to 
see  the  same  so  settled ;  still,  however,  reserving  to 
himself,  and  limiting  to  all  the  male  branches  of  our 
family  to  whom  estates  only  for  life  shall  be  limited  in 
remainder  or  succession,  all  such  proper  and  reason- 
able powers  as  are  usually  given  and  attendant  upon 

such  limited  estates,  in  order  to  enable  him  and  them, 

• 

as  they  shall  be  respectively  seised  in  possession,  to 
settle  jointures  upon  their  wives,"  &c.,  "  and  to  pro- 
vide for  their  younger  children,  or  for  their  daughters, 
if  they  should  happen  to  have  daughters  only  and  no 
issue  male,  and  to  make  leases  for  reasonable  limited 
terms," &c.;  "and  all  such  other  reasonable  powers 
as  my  said  nephew  may  think  necessary  or  expedient 
to  add,  in  order  to  guard  against  the  consequences  of 
unforeseen  accidents  or  events.     And  1   do  hereby 
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appoint  my  said  nephew,  JR.  Malone,  sole  executor  of  i84i. 
this  my  will,  and  request  that  he  will  take  upon  him  malone 
the  execution  thereof,  and  the  performance  of  the 
trusts  thereby  reposed  in  him." 

The  testator,  at  the  date  of  his  will  and  of  his 
death,  hereinafter  mentioned,  besides  the  estates  of  his 
own  acquisition,  of  which  he  was  seised  in  fee  simple, 
was  also,  by  virtue  of  his  marriage  settlement,  dated 
June  1733,  seised  for  his  life,  with  remainder  in  tail 
male  to  his  said  nephew,  of  other  lands  in  the  same 
counties;  and  was  also,  under  the  provisions  of  his 
said  marriage  settlement  and  of  his  father's  will,  seised 
for  life,  with  remainder  for  life  to  his  said  nephew,  of 
certain  fee-farm  rents  issuing  out  of  lands  in  the 
county  of  IVestmeath.  The  estates  so  held  by  him  for  life 
were  those  which  he  designated  his  "paternal  estates." 
He  died  in  May  1776,  without  altering  his  will, 
leaving  the  six  following  persons,  and  no  other,  of  the 
male  line  of  his  family,  and  of  his  name  and  blood, 
surviving  him:  namely,  1st,  the  devisee,  Richard 
Malone^  who  was  afterwards  created  Lord  Sunderlin ; 
2d,  his  brother  Edmondj  both  sons  of  the  testator's  next 
brother,  Edmond  Malone^  then  deceased ;  3d,  Henry 
Maloney  eldest  son  of  Richard^  the  testator's  younger 
brother,  also  then  deceased;  4th,  Richard  Malone^ 
only  son  of  the  said  Henry ;  and  6th  and  6th,  Richard 
and  Anthony  Malone^  the  said  Henry's  next  and 
youngest  brothers. 

Upon  the  testator's  death,  his  said  nephew  and 
devisee.  Lord  Sunder lin^  entered  into  the  seisin  and 
enjoyment  of  all  the  estates,  as  well  the  fee-simple 
estates  as  those  held  by  the  testator  under  settlement ; 
and  he  obtained  probate  of  the  will  from  the  Prero- 
gative Court  in  Ireland. 

Edmond  Malone  (No.  2),  brother  of  Lord  Sunderlin^ 
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1841.  died  in  the  year  1812,  without  issue;  and  LordiSttw- 
M  A  LONE  derlin  himself  died  iu  1816,  without  issue  and  without 
^-  having  made  the  settlement  recommended  in  the  will, 
leaving  Henrietta  and  Catherine  Mahncy  his  sisters 
and  coheiresses,  who  upon  his  death  entered  upcm  the 
said  estates,  and  continued  for  some  years  in  the 
receipt  of  the  rents.  Henry  Malone  (No.  8),  first 
cousin  of  Lord  Sunderlin,  died  in  1814,  leaving  Rich- 
ard (No.  4),  his  only  son  and  heir-at-law,  him  sur- 
viving, and  two  daughters:  Alicia^  afterwards  the 
wife  of  Henry  O'Connor^  and  Catherine,  afterwards 
the  wife  of  Michael  Whitestone ;  both  parties  in  a 
former  appeal  of  O'Connor  v.  Malone  (a). 

In  1816,  Richard  (No.  4),  only  son  of  said  Henry , 
filed  his  bill  in  the  Court  of  Chancery  in  Ireland^ 
against  Henrietta  and  Catherine  Malone^  and  others, 
stating  so  much  of  the  will  of  Mr.  Anthony  3Ialone 
as  is  above  set  out,  and  charging  that  under  the  trusts 
thereof  he  was  entitled  to  an  estate  for  life  in  all  the 
said  lands,  with  a  remainder  to  his  first  and  other 
sons  in  tail  male ;  and  praying,  amongst  other  things, 
that  the  defendants,  Henrietta  and  Catherine  Malone, 
miglit  be  decreed  to  make  such  settlement  of  the  said 
estates  as  by  the  will  was  directed. 

Henrietta  and  Catherine  Malone,  by  their  joint 
answer,  set  up  a  claim  to  the  estates  as  coheiresses  of 
Lord  Sunderlin  and  of  Anthony  Malone;  and  insisted 
that  Lord  Sunderlin  was  absolute  owner  of  the  fee- 
simple  estates,  and  suffered  common  recoveries  of  the 
paternal  estates,  and  was  not  bound  by  any  trust  in 
respect  of  any  of  the  said  estates. 

Before  that  cause  was  heard  the  parties  entered  into 
a  compromise,  which  was  carried  into  effect  by  a  deed 
dated  in  June  1820;  by  which,  as  well  the  paternal  as 

(a)  Ante,  Vol.  VI.  p.  572. 
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the  acquired  estates  of  Anthony  Malone  were  con-        is^i. 
veyed  by  the  said  defendants  to  trustees,  to  the  use  of     malohb 
the  said  plaintiff  for  life, — subject  to  a  life  annuity  of  v- 

3,000  /•  to  the  defendants  for  the  life  of  the  survivor 
of  them, — ^with  remainder  to  the  plaintiff's  first  and 
other  sons  in  tail  male ;  and,  in  default  of  such  issue, 
to  the  use  of  him  and  his  heirs.  Under  that  deed, 
Richard  Malone  entered  into  possession  of  the  estates; 
aud  by  his  will,  dated  April  1830,  he  gave  all  his 
estates,  real  and  personal,  to  his  sister  ^/icia  O'Con- 
nor,  and  her  husband  Henry  O'  Connor^  Henry  Mor* 
gan  Tuite^  and  Thomas  Ardilly  their  heirs,  executors, 
&c.;  in  trust  (subject  to  the  payment  of  his  own  and 
his  father's  debts,  and  of  the  legacies,  annuities  and 
charges  in  the  will  mentioned)  to  convey  all  the  said 
estates  to  Alicia  O'Connor  and  her  husband,  and  the 
survivor  of  them,  for  life ;  with  remainder  to  Edmond 
Malone^  eldest  son  of  Edmond  Malone  of  Ballinahoun^ 
for  life ;  remainder  to  his  first  and  other  sons  in  tail 
male;  remainder  to  the  use  of  the  Appellant,  the 
second  son  of  Edmond  Malone  of  Ballinahoun^  for 
life ;  with  divers  remainders  over.  This  testator, 
Richard  Malone^  died  without  issue  in  January  1 834, 
leaving  his  sisters,  Mrs.  O'Connor  and  Mrs.  White* 
stone,  his  coheiresses,  who  were  also  coheiresses  of 
Lord  Sunderlin  and  of  Anthony  Malone.  Mdmond 
Malone,  the  Appellant's  brother,  also  died  without 
issue ;  and  Henry  O'Connor  died  in  1834. 

In  Augtist  1836  the  Respondent  filed  his  bill  in  the 
Court  of  Chancery  in  Ireland,  against  Alicia  O'Con- 
nor, Mr.  Tidte,  and  Mr.  Ardill,  the  surviving  trustees 
of  the  last-stated  will,  and  against  other  persons  (in- 
cluding the  Appellant  and  John  Malone,  described  of 
Gardiner-street)  interested  under  the  said  will ;  and 
he  stated  that  he  was  the  eldest  lawful  son  and  heir  of 
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1 8  !•  I .        Richard  Malone  (No.  d),  who  died  in  1 806, and  who  was 
^j[J^^      the  second  son  of  Richard,  the  younger  brother  of  the 
V-  testator  Anthony  Malone ;  and  that  under  his  will  he 

became,  on  the  death  of  Richard  Malone,  the  second 
testator,  without  issue,  entitled  to  an  estate  in  tail 
male  in  possession  in  all  the  said  estates,  freed  from 
all  incumbrances,  created  by  Lord  Sunderlin  and  his 
sisters,  and  the  said  Richard  Malone,  who  died  last 
seised ;  and  he  charged  that  his  father  and  mother 
were  l^ally  married  in  January  1801,  before  his  own 
birth ;  and  he  prayed  that  his  kindred  and  d^ree  of 
relation  to  the  said  A.  Malone  might  be  ascertained, 
that  he  might  be  decreed  entitled  to  an  estate  in  tail 
male  in  possession  in  all  the  said  estates  under  the 
will  of  Anthony  Malone,  and  that  the  trusts  of  that 
will  might  be  carried  into  effect. 

The  trustees  and  other  defendants,  by  their  answer, 
said  that  Lord  Sunderlin  was  seised  of  the  said  estates 
in  fee  simple,  and  that  the  passage  in  Anthony  Mahne^s 
will  was  no  more  than  a  recommendation,  not  bind- 
ing on  him.  They  also  denied  the  Respondent's  title* 
alleging  that  he  was  illegitimate.  The  Appellant,  who 
was  then  under  age,  put  in  a  formal  answer,  sub- 
mitting his  rights  to  the  protection  of  the  Court. 

On  the  hearing  of  the  cause,  the  13th  of  November 
1837,  it  appearing  that  the  question  of  the  Respon- 
dent's legitimacy  was  raised  not  only  by  the  plead- 
ings, but  also  by  the  evidence  in  the  cause,  the  Lord 
Chancellor,  being  of  opinion  that  that  question  ought 
to  be  first  determined,  by  an  order  professing  to  be 
made  with  the  consent  of  counsel  for  all  the  parties, 
directed  an  issue  to  try  that  fact.  The  terms  of  the 
issue  were,  "  to  try  and  inquire  whether  the  plaintiff, 
John  Malone,  of  Coburg-place,  was  the  heir-at-law 
of  Richard  Malone,  deceased ;  who  was  the  son  of 
Richard  Malone,  one  of  the  brothers  of  the  Right 
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hon.  Anthony  Maloncy  in  the  pleadings  mentioned."       isii. 
The  result  of  the  trial  was  a  verdict  for  the  Respon-     1^7"^'     ' 

lu  A  LOME 

dent.     The  trustees  applied  for,  and  on  the  19th  of     _  v. 
February  1838  obtained,  an  order  for  a  new  trial, 
with  certain   directions,  against  which  the  trustees 
appealed  to  this  House. 

In  June  1838,  while  that  appeal  was  pending,  the 
present  Appellant  having  then  attained  his  majority, 
obtained  leave  to  put  in  a  new  answer  to  the  Respon- 
dent's bill ;  and  he  put  in  such  answer  accordingly, 
submitting,  as  the  trustees  had  before  submitted  in 
their  answer,  that  the  recommendation  in  Anthony 
Malones  will  was  not  imperative  on  Lord  Sunderlin, 
and  insisting  on  the  Respondent's  illegitimacy,  and 
that  the  case  made  by  his  bill  was  at  variance  with 
the  case  made  at  the  trial  of  the  issue. 

Witnesses  having  been  examined  in  support  of  that 
answer,  the  cause  came  to  be  heard  against  the  Ap* 
pellant  on  the  5th  of  December  1838,  when  the  Lord 
Chancellor,  by  a  decretal  order  then  made,  declared 
that  the  bill  ought  not  to  be  dismissed,  as  the  Appel- 
lant contended;  and  his  Lordship,  declining  to  enter 
into  the  consideration  of  the  question  of  law  on  the  con- 
struction of  Anthony  Malone^s  will  until  the  question 
of  fact  as  to  the  Respondent's  legitimacy  should  be 
first  determined,  ordered  the  cause  to  stand  over  to 
be  heard  for  further  directions  {b). 

About  that  time  the  Respondent  proceeded  to  a 
new  trial  of  the  issue  under  the  order  of  February  1838, 
the  appeal  against  which  to  this  House  was  not  then 
heard ;  and  he  again  obtained  a  verdict. 

On  the  15th  of  November  1839,  after  the  appeal 
was  decided  (c),  the  Respondent  brought  the  cause  on 

(b)  See  Malone  v.  O' Connor y  2  Drury  &  Walsh,  520  to  535. 

(c)  Ante,  Vol.  VI.  p.  572. 


186  CASES  IN  THE  HOUSE  OF  LORDS. 

1841.  to  be  heard  against  all  the  defendants  thereto,  on  the 
Malone  order  of  this  House  on  the  appeal,  on  the  Judge's  cer- 
^'  tificate  of  the  trial  of  tlie  issue,  and  on  the  order  for 
further  directions;  whereupon  the  Lord  Chancellor 
made  an  order  for  another  trial  of  the  issue,  conform- 
ably with  the  order  and  declaration  of  this  House. 
Another  trial  accordingly  took  place,  and  lasted  nine 
days;  but  ihe  jury  not  being  able  to  agree,  were  dis- 
charged without  giving  any  verdict. 

The  present  appeal  is  against  the  three  decretal 
orders :  viz.  the  order  of  the  13th  of  November  1837, 
directing  the  issue ;  the  orders  of  the  6th  of  December 
1838,  and  of  the  15th  of  November  1830. 

Mr.  Pemberton  and  Mr.  Knight  Bruce  (with 
whom  was  Mr.  F.  H.  Ooldsmid),  for  the  Appellant : 
— The  order  first  appealed  from  contains  an  erro- 
neous statement  that  it  was  made  ^'  by  consent  of  all 
parties,  given  by  counsel  in  open  Court :"  whereas 
the  Appellant's  counsel  did  not  so  consent,  and  the 
Appellant  being  then  an  infant,  could  not  give  any 
consent.  All  that  his  counsel  did  was  to  press  for 
the  postponement  of  the  hearing  until  the  Appellant 
should  attain  his  age,  which  would  be  a  delay  of  only 
a  few  months.  No  issue  ought  to  have  been  granted, 
as  an  issue  was  not  necessary.  The  Judge  ought,  in 
the  first  place,  to  have  decided  the  question  of  law, 
and  prevented  expensive  and  useless  litigation.  That 
question  arose  on  a  passage  in  the  will  of  Anthony 
Malone.  If  the  Court  came  to  a  conclusion  on  the 
construction  of  the  words  of  recommendation  in  that 
will,  that  they  did  not  create  any  trust  binding  on 
the  devisee.  Lord  Sunderlin,  as  they  clearly  did  not, 
the  Respondent's  title,  being  founded  on  those  words 
of  recommendation,  was  at  an  end.     His  bill  should 


CASES  IN  THE  HOUSE  OF  LORDS.  187 

have  been  dismissed  on  its  own  statements,  which,        ]84i. 
if  true,  would  disprove  his  title.     The  statements  were      ZT" 
that  he  was  the  eldest  lawful  son  of  Richard  Malone^  v. 

who  died  in  1806,  and  who  was  the  second  son  of  ^^<>"«* 
Bichardf  the  second  brother  of  Anthony  Malone ;  and 
that  Richardy  his  &ther,  was  lawfully  married  to  his 
mother  by  a  Roman-catholic  priest,  in  January  1801, 
before  liis  own  birth.  The  evidence  in  the  cause  in 
support  of  these  statements,  proved  also  that  ^n^Aon^, 
the  Respondent's  elder  brother^  who  was  living  when 
the  bill  was  filed,  was  bom  subsequent  to  the  alleged 
marriage;  that  is,  in  July  1801.  If  the  statements 
and  evidence  were  to  be  relied  on,  the  Respondent's 
claim  was  excluded  by  that  elder  brother's  title. 
According  to  the  law  in  Ireland  at  that  time,  a  mar- 
riage celebrated  by  a  Catholic  priest,  between  the 
Respondent's  father,  a  Protestant,  and  the  Respond- 
ent's mother,  who  was  a  Catholic,  was  void  to  all 
intents  and  purposes  (d). 

The  issue,  if  at  all  necessary,  was  not  directed  in 
proper  terms :  instead  of  confining  the  Respondent  to 
the  case  made  by  him  on  the  pleadings  and  the 
depositions  in  the  cause,  it  left  him  at  liberty  to  prove 
a  marriage  of  his  parents  to  have  been  celebrated  at 
any  period  before  his  birth,  and  also  the  conformity 
of  his  father  to  the  Catholic  religion  for  twelve  months 
at  a  corresponding  period  previous  to  that  .marriage, 
as  required  by  the  Act  of  Parliament,  although  those 
periods  should  turn  out  to  be  different  from  the 
periods  alleged  in  the  bill.  Accordingly,  when  the 
issue  came  to  be  tried,  a  new  case  was  made  by 
the  Respondent,  who,  in  order  to  get  rid  of  the 
prior  title  of  his  brother  Anthony  as  made  by  the 
statements  in  the  bill,  produced  evidence  of  the  mar- 

(d)  See  the  Irish  Act,  19  G.  2,  c.  13,  s.  1. 
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1841.  riage  of  his  parents  in  January  1802,  and  that  he 
Ma  LONE  was  the  first  son  bom  after  that  marriage.  That  case 
^  ^'  was  inconsistent  with  the  case  made  by  the  bill ;  and  the 
trustees,  who  were  defendants  in  the  issue,  were  taken 
by  surprise,  and  on  that  ground  obtained  au  order 
for  a  new  trial  in  February  1838.  That  order  has 
been  the  subject  of  a  former  appeal  to  this  House  (e). 

While  that  appeal  was  pending,  the  Appellant, 
having  attained  his  age,  was  allowed  to  put  in  a  new 
answer,  and  make  a  new  defence ;  in  which  he  sug- 
gested and  enforced,  by  the  evidence  taken  in  support 
of  that  defence,  conclusive  objections  to  the  Respond- 
ent's title,  both  in  respect  to  his  legitimacy  and  of 
the  construction  of  the  will  under  which  he  claimed. 
Upon  the  hearing  on  that  occasion,  the  Appellant's 
counsel  again  contended  that  the  bill  ought  to  be 
dismissed  on  the  contradictions  between  the  case 
made  by  the  bill  itself,  and  the  case  made  by  the 
Respondent  on  the  trial  of  the  issue ;  but  the  Lord 
Chancellor  of  Ireland  thought  differently,  and  ordered 
the  cause  to  stand  over  for  further  directions  (f). 
And  although  the  Appellant's  counsel  were  prepared 
to  show  that,  according  to  the  true  construction  of  the 
words  of  recommendation  in  Anthony  Makmes  will, 
no  trust  was  thereby  created,  his  Lordship  declined  to 
enter  into  the  consideration  of  that  question.  Of  the 
order  made  on  that  occasion  the  Appellant  com- 
plains, and  hopes  it  will  be  reversed. 

After  the  remit  by  this  House  of  the  order  for  the 
new  trial,  with  certain  modifications,  the  cause  came 
again  to  be  heard  on  that  order,  and  on  the  Judge's 
certificate  of  the  verdict  on  a  second  trial, — which  was 
most  irregularly  had  by  the  Respondent  while  tlie 
appeal  was  pending, — and  on  the  former  order  of  the 

(e)  Ante,  Vol.  VI.  p.  572.  (/)  2  Drury  &  Walsh,  620. 
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Court  for  further  directions.  Then,  for  the  third  time,        i84i. 
the  Appellant's  counsel  strenuously  contended,  first,      "^     ' 
that   the   bill  ought  to  be  dismissed   on  the  same  v. 

grounds  on  which  they  insisted  at  the  two  former 
hearings ;  or,  secondly,  that  the  Court  ought  to  adju- 
dicate upon  the  will  of  Anthony  Malone^  whether 
there  was  any  trust  thereby  created,  under  which  the 
Respondent  could  establish  a  title  to  the  lands  in 
question ;  or,  thirdly,  that  if  an  issue  should  be  again 
sent  for  trial,  it  ought  not  to  be  in  the  loose  terms  of 
the  former  issue,  but  in  terms  calculated  to  ascertain 
whether  the  marriage,  alleged  in  the  pleadings  to 
have  taken  place  in  1801,  ever  took  place  or  not;  and 
whether  at  the  time  of  such  marriage,  or  within  twelve 
months  before,  Richard  Malone,  the  reputed  father 
of  the  Respondent,  was,  or  professed  himself  to  be,  a 
Protestant.  The  Lord  Chancellor,  however,  made  an 
order  for  a  new  trial  of  the  same  issue,  varied  only  by 
the  alterations  directed  by  this  House  (g).  Although 
the  Appellant  presented  an  appeal  against  that  order 
also,  the  parties  proceeded  to  a  trial  under  it,  at  vast 
expense,  without  any  useful  result — 

(The  Lord  Chancellor : — It  was  part  of  the  order  of 
this  House,  on  the  remit,  that  there  should  be  a  new 
trial.     How  can  we  now  alter  that  order  ?] 

If  the  circumstances  appear  to  make  the  prosecution 
of  the  order  unnecessary,  the  House  would  not  enforce 
it,  although  the  House  would  not  reverse  it. 

The  issue,  as  directed  by  all  the  orders,  was  objec- 
tionable on  many  grounds.  It  was  too  large,  in  the 
first  place,  inasmuch  as  it  directed  an  inquiry  whether 
the  Respondent  was  the  heir-at-law,  that  is,  the  heir 
general   of  Richard  Malone^  instead  of  heir  male ; 

ig)  See  the  directions,  ante^  Vol.  VI.  p,  599. 
VOL.  VIII.  O 
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I8H.       secondly,  it  might  be  sustained  by  evidence  of  a  title 
tr     '      accrued  to  the  Respondent  after  the  filinjj  of  his  bill. 
V,  The  last  order  directing  the  issue,  although  professing 

to  bind  the  Appellant  by  the  result,  did  not  give  him 
the  ordinary  rights  and  privileges  of  a  defendant,  as 
he  was  not  at  liberty  at  the  trial  either  to  examine 
witnesses  or  address  the  jury.  The  same  order  gave 
liberty  to  read  on  the  trial  the  Judge's  notes,  on  the 
former  trial,  of  the  testimony  of  such  witnesses  as  were 
examined,  and  had  died  in  the  meantime;  although 
the  Appellant  was  not  a  party  to  the  first  trial.  Of 
that  order,  therefore,  the  Appellant  complained,  on 
those  various  grounds;  but  his  greatest  complaint 
was  that  an  issue  had  been  directed  at  all ;  because, 
if  the  Court  had,  at  any  of  the  hearings  of  the  cause, 
decided  the  question  of  law  arising  on  the  will  of  An- 
thony AJalonCy  that  decision,  if  against  the  Respon- 
dent, would  have  rendered  the  trial  of  any  question 
of  fact  wholly  unnecessary. 

[The  following  cases  were  referred  to: — Wright  v. 
Wright,  7  Bing.  459,  to  show  that  the  Appellant,  not 
being  a  party  to  the  issue,  was  not  bound  by  the  order 
for  it,  or  by  the  result : — Gordon  v.  Gordon^  3  Swanst. 
400;  Blackburn  v.Jepson,  3  Swanst.  132;  and  Lynn 
v.  Beaver,  Turn.  &  R.  63 ;  as  to  whether  the  Judge 
ought  not,  instead  of  sending  an  issue,  to  have  decided 
the  question  of  law  first: — Cockhurney.  Hxissey,  2  Ridg. 
P.  C.  504 ;  and  Blake  v.  Veysie,  3  Dow,  1 89 ;  as  to  whe- 
ther the  Judge  in  the  Court  below  ought  not  to  have 
dismissed  the  bill,  for  the  variance  between  its  state- 
ments and  the  proofs  at  the  trial  of  the  issue : — IVright 
V.  Atkins,  Turn.  &  R.  157;  Meredith  v.  Heneage, 
1  Sim.  542 ;  Shaw  v.  Lawless,  5  Clark  &  F.  129 ;  and 
Knight  \.  Knight,  3  Beav.  148;  as  to  whether  the 
words  of  recommendation  in  the  will  of  Anthony 
Malone  created  a  trust.] 
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Sir  William  Follett  and  Mr.  Jacob  (with  whom  was        i84i. 
Mr.  T.  H.  Hall)j  for  the  Respondent : — The  cases      ^f^ 
referred  to   are   not  applicable  to  this,  least  of  all  v. 

Gordon  v.  GordoUy  which  has  been  so  much  relied 
on  to  require  the  Court  to  dispose  of  the  question 
of  law  first.  There  was  no  question  in  Gordon  v. 
Gordon^  and  Blackburn  v.  Jepson^  that  the  proper 
parties  to  discuss  the  point  of  law  were  before  the 
Court.  The  Respondent  has  no  right  to  ask  •the 
Court  to  put  a  construction  on  Anthony  Malones 
will  until  he  establishes  the  character  in  which  he 
claims  title  under  it.  This  is  not  the  proper  stage  of 
the  case  to  enter  into  a  discussion  of  the  trusts  of  that 
will :  no  doubt,  a  trust  was  created  by  the  words  of 
recommendation,  although  an  ingenious  person  may 
argue  to  the  contrary.  That  question,  however,  is 
not  yet  brought  before  this  House,  and  the  Lord 
Chancellor  of  Ireland  used  a  proper  discretion  in  not 
entering  into  the  consideration  of  it  until  the  fact  of 
the  claimant's  legitimacy  shall  be  established.  That  is 
the  uniform  practice  in  the  Equity  Courts  in  Ireland. 
To  the  issue,  as  first  directed  for  that  purpose,  this 
Appellant  cannot  be  allowed  to  take  any  objection. 
He,  being  an  infant  at  the  time,  was  not,  it  is  admitted, 
a  party  consenting  to  the  order ;  but  want  of  consent 
is  no  ground  of  appeal;  Wall  v.  Bushby(i).  An 
application  should  have  been  made  to  the  Court 
below  to  correct  the  statement  of  the  Appellant's  con- 
sent in  the  order.  The  new  trial  was  applied  for,  not 
on  account  of  any  formal  or  other  objection  to  the 
issue,  but  because  the  defendants  were  taken  by  surprise 
by  the  proof  of  marriage  in  1802,  instead  of  1801. 
TTie  Appellant  then  came  of  age,  and  was  allowed  to 
put  in  a  new  answer  and  to  make  a  new  defence. 

(t)  1  Bro.  C.  C.  484. 
O  2 


V. 
Ma  LONE. 


192  CASES  IN  THE  HOUSE  OF  LORDS. 

1 8  n .  To  the  last  order  directing  the  issue  conformably  to 

M ALONE  ^l^G  order  of  this  House,  the  Appellant  was  a  party 
bound  thereby;  and  it  is  submitted  that  the  House  will 
not  listen  to  any  objections  to  acts  done  by  the  Court 
below  in  pursuance  of  the  House's  order.  The  object 
this  House  had  in  varying  the  order  of  the  Court 
below  was  to  prevent  the  jury  on  the  new  trial  from 
being  influenced  by  the  verdict  which  the  jury  on  the 
first  trial  found  for  the  Respondent.  The  House,  by 
its  remit  and  declaration,  clearly  decided  that  a  new 
trial  should  be  had  of  the  same  issue  in  the  same  form 
in  which  it  was  directed  by  the  order  of  the  13th  of 
November  1837.  The  order  of  this  House  disposes 
of  most  of  the  reasons  for  this  appeal,  so  far  as  it 
complains  of  the  order  of  November  1837. 

The  second  order  objected  to,  that  is,  the  order  of 
the  6th  of  December  1838,  was  never  drawn  up,  or 
signed,  or  enrolled.  There  is,  therefore,  no  such  order. 
That  the  Lord  Chancellor  was  quite  correct  in  his 
judgment  {k)  on  that  occasion  is  beyond  all  question; 
but  it  is  not  now  necessary  to  support  his  order,  as  it 
is  not  brought  before  this  House. 

Then  the  other  order  appealed  from  is  that  of  the 
15th  of  November  1839  ;  and  one  can  scarcely  believe 
that  the  Appellant's  counsel  are  serious  in  their  objec- 
tion to  that  order,  namely,  that  it  docs  not  confine 
the  Respondent  to  a  particular  and  specific  date  of 
the  marriage  of  his  parents,  when  it  is  recollected 
that  the  object  of  the  inquiry  is  to  ascertain  whether 
the  Respondent  was  or  was  not  the  eldest  lawful  son 
of  Ricliard  Malone.  The  real  object  of  the  appeal  is 
not  to  enforce  these  objections,  but  to  try  to  induce 
the  House  to  take  on  itself  the  adjudication  of  the 
^  whole  cause,  on  account  of  the  prejudice  which  has 

{k)  2  Drury  &  Walsh,  520. 
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arisen  against  the  Appellant  on  a  trial  of  the  legitimacy  1  s+i . 
of  the  Respondent  on  the  ground  that  his  father  was  a  !7^ 
Protestant  at  the  time,  or  within  twelve  months  pre-  ^^  v. 
vious  to  the  time,  when  the  marriage  took  place.  That 
is  not  a  proper  ground  of  appeal  against  orders  of  a 
Court.  The  former  order  of  this  House  sanctioned  the 
first  order  for  the  issue ;  the  only  objection  to  the  first 
order  is,  that  it  was  made  without  the  Appellant's 
consent,  while  it  professes  to  have  been  made  with 
the  consent  of  all  parties.  The  last  order  of  the 
Court  appealed  from,  is  onl}^  an  afiirmance  of  the  first 
order,  and  is  well  calculated  to  determine  between 
those  parties  the  question  of  fact  upon  which  this 
cause  depends ;  and  the  issue  so  directed  is  the  proper 
issue  for  that  purpose.  The  Appellant  did  not,  in 
the  new  defence  which  he  was  allowed  to  make  after 
tlie  first  trial  of  the  issue,  bring  forward  any  new 
case  or  new  evidence  which  could  have  formed  a 
ground  for  departing  from  the  course  previously 
taken  to  try  the  real  question  between  the  parties. 

The  Court  of  Chancery,  in  directing  issues,  has  a 
wide  discretion  in  selecting  the  parties  who  are  to 
have  the  conduct  of  the  proceedings ;  and  parties  not 
left  at  liberty  to  attend  the  trial,  may  afterwards  object 
to  the  verdict.  Though  all  the  parties  interested  are  left 
at  liberty  to  attend  the  trial  of  the  i8sues,if  they  ask 
it,  because  all  are  bound  by  the  result,  they  cannot 
all  take  an  active  part  in  the  proceedings.  It  is  not 
a  good  objection  to  the  order  granting  the  issue,  that 
it  does  not  direct  the  attendance  of  all  the  parties 
interested;  and  the  trial  may  take  place  in  the  absence 
of  the  parties  who  are  not  by  the  order  directed  to 
attend ;  Huviphreys  v.  Hollis  (/).     The   form  of  the 

(/)  Jacob,  73. 
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1 841 .       issue  originally  directed  in  this  case  not  being  objected 
^^j^^""^^      to  on  the  application  for  the  new  trial,  or  on  the 
V.  appeal  to  this  House,  or  at  any  of  the  hearings  in  the 

Court  below,  the  Lord  Chancellor  was  bound  to  be- 
lieve that  the  issue  was  directed  in  a  form  satisfactory 
to  all  parties.  It  is  now,  therefore,  too  late  to  object 
to  it.  The  result  of  this  appeal,  if  successful,  would 
be  to  embarrass  the  preceedings  without  deciding  the 
cause,  and  to  protract  a  most  expensive  litigation. 
The  Appellant  does  not  ask  the  House  to  dispose  of 
the  case  by  construing  the  will,  but  to  remit  the  cause 
back  to  the  Court  of  Chancery  in  Ireland^  to  construe 
it ;  a  course  which  would  most  certainly  cause  a  third 
appeal,  and  postpone  the  decision  for  years,  during 
which  many  of  the  witnesses  must  die. 

There  is  no  ground  for  this  appeal,  and  it  ought  to 
be  dismissed  with  costs. 

Mr.  Peinherton  replied : — ^The  case  is  of  great  im- 
portance, not  only  to  the  parties,  but  to  the  practice 
of  the  Court  of  Chancery  in  Ireland.  There  cannot 
be  any  saving  of  expense  or  of  time  by  dismissing  the 
appeal ;  on  the  contrary,  there  will  be  a  great  saving 
of  both  by  its  success.  The  Respondent  insists  that 
he,  being  the  legitimate  son  and  heir  of  Richard 
Malone,  is  entitled  to  property  worth  16,000/.  a  year. 
The  Appellant  answers  that  the  Respondent  is  not 
the  legitimate  son ;  and  even  if  he  is,  he  must  first 
get  a  construction  of  the  will  in  his  favour  before  he 
can  become  owner  of  the  property  of  which  the  Ap- 
pellant is  in  possession.  The  bill  alleged  the  mar- 
riage to  have  taken  place  in  January  1801.  The 
date  of  the  marriage  is  of  the  greatest  importance ;  for 
it  is  incumbent  on  the  Respondent  not  only  to  prove 
that  the  marriage  took  place  before  he  was  born,  but 
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also  that  his  father  was,  or  professed  to  be,  a  Protes-        i84i. 
tant  for  twelve  months  previous   to  the   marriage;      ^^^^ 
otherwise  the  marriage  was  void.     That  being  the  v. 

original  issue  joined  in  the  cause,  is  it  true  that  the 
Appellant's  new  answer  did  not  raise  any  new  point  ? 
He  was  allowed  to  put  in  a  new  answer,  and  make  a 
new  defence;  a  practice  not  confined  to  Ireland;  for 
the  same  practice  prevails  in  the  Court  of  Chancery 
here,  as  in  the  late  case  of  Codrington  v.  Johnsto7ie(m)j 
in  which  Sir  Frederick  Johnstone  had  been  allowed, 
on  coming  of  age,  to  file  a  new  answer ;  and  that  cause 
was  ultimately  decided  on  the  case  made  by  the  new 
answer.  The  answers  of  the  other  defendants  in  this 
case  did  not  put  the  facts  in  issue;  but  the  new 
answer  of  tlie  Appellant  raised  the  issue  most  dis- 
tinctly as  to  the  Respondent's  legitimacy.  The  plead- 
ings, and  the  result  of  the  trial,  showed  that  if  the 
Respondent  is  legitimate,  he  has  an  elder  brother 
who  is  living,  also  legitimate.  Then  was  it  not  the 
obvious  course  to  dismiss  the  bill  ?  In  the  practice 
of  Courts  of  Equity  in  this  country,  when  a  party 
states  a  case  and  proves  it,  he  is  not  allowed  to  retire 
from  that  case  to  make  a  new  case.  The  Respondent 
could,  without  difficulty,  have  amended  his  bill  on  the 
coining  in  of  the  Appellant's  new  answer,  or  filed  a 
new  bill,  and  stated  properly  the  time  of  the  alleged 
marriage :  but  instead  of  doing  that,  he  reserved  to 
himself  the  liberty  to  make  a  case  at  the  trial  of  the 
issue,  for  which  the  parties  could  not  be  prepared. 
This  being  a  case  depending  on  questions  of  law  and 
of  fact,  surely  the  question  of  law,  which  must  be 
disposed  of  sooner  or  later,  ought  to  have  been  de- 

(m)  Not  reported  on  that  point;  but  see  Kelsall  v.  Kclsally  2  M. 
&  K.  409. 
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1841.      cidod  first,  especially  when  it  seems  almost  clear  that 
.'""'^    '     no  trust  can  be  raised  on  the  words  of  the  will.     In- 

Malone 

V.  stead  of  that  simple  course  of  proceeding,  two  trials, 
occupying  fifteen  days,  at  vast  expense,  have  already 
taken  place ;  and  it  is  not  clear  that  as  many  more 
days  and  as  much  expense  may  not  be  yet  employed 
before  the  disputed  fact  can  be  ascertained.  Is  it  not 
hard  to  impose  on  the  Appellant  this  enormous  expense 
and  delay  of  litigation,  in  an  investigation  which  may 
in  the  end  turn  out  to  be  useless?  It  is  a  rule  esta- 
blished by  Gordon  v.  Gordon^  and  other  cases,  that 
where  a  question  depends  on  law  and  on  fact,  the 
Court  will  not  proceed  to  an  investigation  of  the  fact 
until  it  appears  that  the  finding  of  the  fact  is  mate- 
rial. The  finding  of  the  fact  of  the  Respondent's 
legitimacy,  would  still  leave  the  question  of  law  to  be 
decided  by  the  Judge :  whereas  if  that  question  was 
first  decided  in  one  way,  the  decision  of  the  question 
of  fact  would  become  wholly  unnecessary. 

The  statement  of  consent  by  the  infant  is  an  error 
on  the  face  of  the  order,  to  be  got  rid  of  only  by 
appeal.  Wall  v.  Bushhy  is  not  applicable.  It  is  not 
true  that  the  order  of  the  5th  of  December  1838  is  not 
drawn  up ;  it  is  drawn  up,  and  signed  by  the  Regis- 
trar, as  the  practice  is  in  Irelandy  and  not  by  the 
Lord  Chancellor.  If  that  is  not  a  regular  order,  then 
the  order  of  the  16th  of  November  1830  is  the  more 
erroneous ;  for  it  recites  the  order  of  1838  as  ar^ular 
order.  Would  it  be  consistent  with  equity  to  deprive 
this  Appellant  of  property  of  which  he  is  now  the 
tenant  in  possession,  by  the  result  of  an  issue,  at  the 
trial  of  which  he  had  not  the  power  of  examining 
witnesses,  or  of  addressing  the  jury?  The  case  of 
Humphreys  v.  Hollis  is  not  applicable. 
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The  Lord  Chancellor: — ^This  case  involves  several       i84i. 
points  of  very  considerable  importance  in  the  practice      mH^ 
of  Courts  of  Equity,  on  some  of  which  it  will  be  neces-  «. 

sary  for  your  Lordships  to  come  to  some  decision;        

and  others  which,  although  they  have  been  discussed       ^^^  ^• 
at  the  bar,  do  not,  in  the  view  that  I  take  of  this 
case,  call  for  any  opinion  from  your  Lordships. 

The  contest  between  the  parties  arises  upon  a  will 
of  Anthony  Malone^  who  thereby  left  his  property  to 
his  nephew,  with  a  recommendation  that  he  should 
continue  that  property  in  the  male  line  of  the  family. 
He  (the  nephew),  however,  assumed  that  this  recom- 
mendation from  the  testator  did  not  bind  him  to  settle 
the  property  so  as  to  continue  it  in  the  male  line  of 
the  family ;  but  he  conceived  that  the  will  gave  him 
an  absolute  dominion  over  the  property,  and  he  ac- 
cordingly, or  those  who  claimed  through  him,  settled 
the  property  to  the  present  Appellant  as  tenant  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail, 
expectant  upon  the  prior  estate  for  life. 

The  present  plaintiff  (the  Respondent)  alleges  that 
he  is  the  heir  male,  that  is,  the  male  representative 
of  that  Anthony  Malone;  and  contending  that  the 
recommendation  in  the  will  of  Anthony  Malone  was 
obligatory  upon  Richard  Lord  Sunderliny  who  took 
under  that  will,  he  insists  that  he  is  entitled  to  have 
the  property  so  settled  as  that  he,  John  Malone^  should 
be  entitled  to  that  property  in  possession.  In  stating 
this,  he  states  the  mode  in  which  he  derives  his  rela- 
tionship from  that  Anthony  Malone  who  made  the 
will.  He  states  that  he  is  the  son  of  Richard  Malone^ 
who  was  the  son  of  Richard,  who  was  one  of  the  bro. 
thers  of  Anthony  Malone,  the  testator ;  and  according 
to  his  statement,  if  these  facts  were  verified  and  esta- 
blished^ no  doubt,  the  plaintiff  would  fill  the  cha- 
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1841.       racter,  which  he  assumes,  of  the  heir  male  of  the 
^^^^^^     family  of  Anthony  Malone. 

V.  My  Lords,  it  is  obvious  that  a  suit  so  constituted 

embraces  two  points;  one  of  fact,  and  the  other  of  law. 
It  is  necessary  for  the  plaintiff,  claiming  as  heir  male 
of  Anthony  Malone^  to  make  out  that  he  does  in  fact 
fill  that  character.  That  fact  being  established,  then 
a  question  of  law  arises  whether  the  will  of  Anthony 
Malone  imposed  a  duty  on  Lord  Sunderlin,  who  took 
immediately  under  the  will,  so  to  settle  the  estate  as 
to  make  it  descendible  in  the  male  line  of  the  family 
of  Malone.  In  cases  of  that  kind,  where  the  party 
assumes  a  character  which  he  must  establish  before  he 
can  raise  the  point  of  law,  it  is  contended  on  the  part 
of  the  Appellant  that  it  is  the  duty  of  the  Court  to 
decide  the  point  of  law  in  the  first  instance ;  because 
if  the  point  of  law  be  against  the  plaintiff,  then  it  is 
immaterial  whether  he  fills  the  character  he  assumes 
or  not ;  and  for  this  purpose  the  case  of  Gordon  v. 
Gordon  (o)  was  principally  relied  upon.  Other  cases 
were  cited,  particularly  the  case  of  Zj/nn  v.  B€aver(p)t 
which,  when  looked  at,  proves  to  be  no  authority  for 
that  proposition ;  and  if  the  facts  of  that  case  were  at 
all  similar  to  the  facts  of  the  present,  it  will  be  found 
that  the  question  of  practice  was  not  the  same; 
because  if  the  plaintiff  in  that  suit  had  been  one  of 
the  next  of  kin,  and  the  sole  question  had  been 
whether  there  were  not  other  next  of  kin,  the  ques- 
tion would  not  have  been  whether  the  plaintiff  filled 
a  situation  entitling  him  to  ask  for  the  decision  of 
the  Court,  but  whether  there  were  not  other  per- 
sons equally  filling  that  situation,  who  ought  to  be 
before  the  Court  before  the  question  was  decided. 

(o)  3  Swanst.  400 ;  see  p.  468.  (p)  T.  &  R.  63. 
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It  appears,  however,  from  reference  to  the  decision  in       1 84 1 . 
Lynn  v.  Beaver ^  that  it  was  decided  with  the  consent      ^TT^ 

^  ,  Ma  LONE 

and  concurrence  of  all  parties,  and  it  is  quite  clear      ^^  v. 
that  it  must  have  been  so.     It  was  suggested  at  the 
bar  that  that  might  be  an  error  in  the  report ;  but  it 
is  clear  that  it  was  not  an  error,  because  it  appears 
that  the  Master,  on  the  reference  to  him  by  the  Vice- 
Chancellor,  Sir  John  Leach^  found  that  the  plaintiff 
was  not  the  next  of  kin.     The  question  was,  whether 
a  person  of  the  name  of  Foster  was  next  of  kin ;  and  it 
came  before  Lord  Eldon  on  exceptions  to  the  report. 
Now,  upon  the  exceptions  to  the  report,  Lord  Eldon 
had  nothing  to  decide  but  whether  the  Master  had 
come  to  a  right  conclusion.     It  was  impossible  that 
Lord  Eldon  should  have  come  to  the  decision  to  which 
he  came  unless  he  had  the  consent  and  concurrency 
of  all  parties,  assuming  there  was  a  plaintiff  before 
the  Court,  who  was  himself  the  next  of  kin.     That 
case,  therefore,  is  no  authority  to  the  present  purpose. 
Other  cases  have  occurred  within  my  own  experi- 
ence, which,  however,  were  not  cited  at  the  bar,  but 
in  which  very  different  questions  have  been  raised, 
and  in  which  Sir  John  Leach  had  adopted  a  practice 
which  Lord  Eldon  did  not  entirely  approve.     When 
cases  of  this  sort,  of  persons  claiming  as  next  of  kin, 
came  before  the  Court,  ^\t  John  Leach  was  in  the 
habit  of  saying,  "  I  will  not  decide  this  question  until 
I  have  all  the  parties  before  the  Court  who  represent 
the  next  of  kin ;  they  may  be  numerous  or  they  may 
be  few;*'  and  it  was  his  habit  to  refer  it  to  the  Master 
in  the  first  instance,  to  ascertain  who  were  the  next 
of  kin.     Lord  Eldon  thought   that  occasioned  very 
considerable  expense,  which  possibly  at  last  might  be 
useless ;  and  therefore,  finding  that  he  had  a  next  of 
kin  before  the  Court  who  was  entitled  to  fill  that  cha- 
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184-K       racter,  whether  jointly  with  others  or  not^  he  thought 
^T^'     '      it  better  to  decide  the  question  of  law  between  the 

Malone  ^ 

V.  parties,  than  first  to  put  them  to  the  expense  of  de* 

ciding  who  were  the  next  of  kin,  which  might  become 
useless.  But  in  all  these  cases  there  was  a  person 
filling  the  character  which  he  assumed. 

The  case  of  Gordon  v.  Gordon  is  entitled  to  the 
highest  consideration,  because  it  is  a  case  which  Lord 
Eldon  decided;  and  Lord  Sldon's  observations  as 
reported  would  imply  that  he  doubted,  at  least,  whe- 
ther it  might  not  have  been  better  to  have  decided 
upon  the  other  parts  of  the  case  before  the  expense 
was  incurred  of  an  issue  as  to  whether  the  plaintiff 
was  heir-at-law  or  not.  I  cannot  but  feel  very  consi- 
derable doubt  whether  these  expressions  did  fall  from 
Lord  JEldoHj  at  least  without  some  qualification,  which 
is  not  to  be  found  in  the  report ;  because  when  the 
facts  of  that  case  are  considered  (and  I  very  well 
remember  the  case  in  the  Court  of  Chancery),  it  is 
clear  that  the  Court  could  not  deal  with  the  question 
without  knowing  who  was  the  heir-at-law. 

That  was  a  contest  between  the  two  brothers  for  the 
family  estates :  it  related  to  the  legitimacy  of  the  elder 
one,  the  younger  brother  claiming,  because  he  alleged 
the  elder  brother  was  illegitimate.  In  that  contest 
the  parties  came  to  an  arrangement  between  them- 
selves, by  which  tliey  agreed  upon  a  certain  division 
of  the  property.  It  afterwards  appeared  that  the 
younger  brother,  at  the  time  he  got  his  elder  brother 
to  enter  into  this  compromise  upon  the  supposed 
doubt  whether  the  marriage  of  their  parents  had 
taken  place  anterior  to  the  birth  of  the  eldest  son, 
was  in  possession  of  evidence  of  the  marriage;  and 
that  he,  therefore,  had  induced  his  brother  to  part 
with  this  property,  to  wJjich  the  elder  brother  was 
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clearly  entitled,  upon  the  supposition  of  there  being  a  I84i. 
doubt  as  to  the  marriage,  when  in  point  of  fact  he  malone 
was  in  possession  of  evidence  to  prove  it.  The  elder  ,,  ^' 
brother  discovering  this,  filed  his  bill  to  be  released 
from  that  arrangement,  upon  the  ground  that  the 
younger  brother  had  practised  a  fraud  upon  him,  and 
ultimately  he  succeeded.  But  how  could  that  ques- 
tion have  been  decided  between  the  parties  without 
the  fact  being  known  whether  the  elder  brother  was 
legitimate  or  illegitimate  ?  The  whole  foundation  of 
the  charge  was,  that  his  younger  brother  knew  it,  and 
concealed  the  fact  from  him  when  he  got  him  to  come 
into  the  arrangement.  It  is  impossible,  therefore, 
that  Lord  Eldon  could  have  meant  this;  that  the 
Court  had  decided  whether  the  arrangement  was  frau- 
dulent or  not,  without  first  ascertaining  the  fact  upon 
which  the  existence  of  the  alleged  fraud  rested. 

My  Lords,  if  these  authorities  do  not  lead  to  a  con- 
clusion favourable  to  the  party  appealing  in  this  case, 
there  is  no  authority  in  his  favour.  In  my  experience 
I  have  never  known  a  case  take  the  turn  which  it 
is  alleged  this  case  ought  to  take.  A  party  comes 
assuming  a  certain  character,  and,  founded  upon  that 
character,  assumes  a  certain  right  to  the  decision  of 
the  Court  with  respect  to  the  property  in  question. 
If  he  has  not  first  established  the  character  he  assumes, 
how  can  the  Court  deal  with  the  consequential  infer- 
ence without  knowing  whether  he  is  the  party  that  he 
assumes  to  be  ?  Another  observation  which  arises  is 
that,  generally  speaking,  it  would  lead  to  very  evil 
consequences  if  this  Court  were  to  adopt  that  course 
of  practice,  and  to  enable  a  plaintiff  to  obtain  the 
decision  of  the  Court  on  the  point  of  law,  without 
putting  him  to  the  proof  of  the  character  he  assumes. 
If  the  defendants  had  demurred  to  the  bill  for  the 
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1841.  puq3ose  of  raising  the  question  of  law,  the  fact  of  the 
'm  A  LONE  plaintiff  being  heir  male  would  have  been  admitted. 
V.  Any  one  of  the  defendants  had  the  power,  if  they  had 
thought  fit,  to  adopt  that  course  by  demurrer :  to  have 
admitted,  for  the  purpose  of  argument,  that  the  plain- 
tiff was  what  he  claimed  to  be,  heir-at-law,  but  adding, 
"  We  demur,  because  we  allege  that  even  assuming 
that  fact  to  be  so,  he  has  no  right  to  the  equity  he 
claims :"  but  they  did  not  think  proper  so  to  do,  and 
the  plaintiff  proceeds  with  his  case  before  the  Court, 
bound  to  prove  the  fact  if  he  can  by  evidence,  or  if 
not,  at  all  events  to  prove  sufiicient  to  entitle  him  to 
an  opportunity  of  proving  before  a  jury  that  he  does 
maintain  the  character  which  on  the  pleadings  he  has 
assumed,  and  on  the  assumption  of  which  alone  he 
claims  to  be  entitled  to  the  equity  which  he  asks  the 
Court  to  decree  in  his  favour. 

Supposing  this  was  merely  a  matter  of  discretion, 
which  I  admit  it  may  be  considered  to  be,  and  that 
there  is  no  positive  rule  upon  the  subject  (and  I  can 
easily  conceive  a  case  occurring  in  which  it  would  be 
left  to  the  discretion  of  the  Court,  either  to  dismiss 
the  plaintiff's  bill  upon  the  facts  as  they  appeared,  or 
to  declare  that  even  assuming  the  plaintiff  to  be  what 
he  asserted  himself  to  be,  still  he  could  have  no  equity); 
then  the  question  is,  what  is  right  to  be  done  in  that 
case,  assuming  that  there  is  a  discretion  in  the  Court 
either  to  decide  the  point  of  law  first,  or  to  put  the 
plaintiff  to  prove  his  title  first?  That  question  is 
raised  as  to  the  first  order  pronounced  in  this  case,  in 
the  year  1837,  by  which  the  Court  directed  an  issue 
to  be  tried,  whether  the  plaintiff  was  the  heir  male  of 
his  father.  Now  the  form  of  that  order  has  given 
rise  to  some  singular  objections  at  the  bar.  At  that 
time  the  present  Appellant,  who  was  then  a  defendant, 
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was  a  minor:   the  property,  which  had  descended  to        ism, 
those  claiming  through  Lord  Sunderliriy  had  become      mm!one 
vested  in  trustees ;  and  under  that  trust  the  present  »• 

Appellant,  the  defendant,  was  entitled  to  the  estate  as 
tenant  for  life  in  remainder.  The  order  for  the  issue 
is  drawn  up  by  consent,  and  that  order  is  the  first 
appealed  from. 

Now  a  case  has  been  referred  to  for  the  purpose  of 
showing  that  though  an  infant  is  not  competent  to 
give  consent,  that  is  to  say,  that  it  is  the  duty  of  those 
who  represent  the  infant,  to  abstain  from  consenting, 
he  not  being  of  age  to  bind  himself,  or  by  his  own 
act  to  dispose  of  property  which  may  belong  to  him, 
yet  that,  if  an  infant  does  consent,  he  is  bound  by 
that  consent.  It  does  not  appear  to  me  at  all  neces- 
sary to  enter  further  into  that  question ;  because,  if 
your  Lordships  shall  be  of  opinion  that  the  order 
made  in  1837  was  a  right  order  to  be  made  if  that 
consent  had  not  been  given,  it  is  quite  immaterial  to 
consider  whether  the  infant  ought  or  ought  not  to  be 
bound  by  that  consent.  But  there  is  another  reason 
which  makes  it  immaterial  to  consider  how  far  that 
consent  was  binding  upon  the  infant ;  which  is  this, 
that  the  Court  has  thought  proper,  in  a  subsequent 
stage  of  the  cause,  to  relieve  the  infant  from  the  con- 
sequences of  that  consent,  and  to  permit  him  to  put 
in  a  new  answer  and  to  go  into  new  evidence ;  and 
the  Court  has  ultimately  come  to  a  decision,  wliich 
is  the  principal  subject-matter  of  this  appeal,  not  upon 
the  order  for  the  issue  in  1837,  but  upon  the  order  of 
1839,  when  this  Appellant  had  attained  his  majority, 
when  he  had  been  permitted  by  the  Court  to  put  in  a 
new  answer  and  to  enter  into  a  new  defence,  and 
when  he  was  in  a  situation  to  ask  the  Court  to  come 
to  such  an  adjudication  upon  the  cause  as  the  Court 
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1841.       might  think  just,  without  reference   to  the  former 
proceedings.     It  appears,   therefore,  immaterial  for 


Maloke 


V.  your  Lordships  to  consider  the  order  of  1837,  except 

ALONE,     g^  £^y  ^  ^jj^^  order  having  existed,  and  the  trials 

having  taken  place  under  it,  might  operate  upon  the 
discretion  of  the  Court,  if  the  Court  had  a  discretion 
to  exercise,  in  considering  what  course  it  ought  to 
adopt  when  the  cause  ultimately  came  before  it  in 
1839. 

I  should  here  observe  upon  a  part  of  the  case  which 
was  very  much  pressed  at  the  bar,  that  the  bill  ought 
to  have  been  dismissed  on  this  ground, — that  the  plain- 
tiff having  alleged  himself  to  be  the  legitimate  son  of 
his  father,  Richard,  had  then  disproved  his  own  legi- 
timacy by  the  evidence  of  his  mother,  who  had  been 
examined  to  prove  his  legitimacy,  but  who  had  actu- 
ally proved  that  he  was  illegitimate :  and  upon  the 
depositions,  as  printed  for  the  Appellant,  no  doubt 
that  would  be  the  result  of  the  evidence  of  the  mother. 
But  those  are  only  partial  extracts  from  the  deposi- 
tions, which  ought  not  to  be  looked  at  without  looking 
at  other  parts  of  the  same  depositions.  And  when 
the  deposition  of  the  mother  is  looked  at,  although 
there  is  evidently  an  inaccuracy  in  one  part  of  her 
deposition  or  in  the  other,  it  is  perfectly  plain  that 
she  never  meant  to  depose  to  any  facts  which  con- 
stituted proofs  of  the  illegitimacy  of  her  son  :  for  she 
says,  that  having  contracted  this  marriage,  and  there 
being  a  doubt  whether  the  marriage  was  valid,  upon 
the  ground  of  a  doubt  whether  the  husband  was  a 
Protestant  or  a  Catholic,  or  whether  he  had  been  a 
Catholic  twelve  months  previous  to  the  marriage,  she 
states  the  period  at  which  the  child  was  born;  she 
states  the  marriage  to  have  taken  place  in  January 
1801 ;  and  in  another  part  of  her  depositions,  she 
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states  the  elder  brother,  Anthony ,  to  have  been  bom  isi-i. 
in  July  1801,  which  of  course  would  have  made  him  Malone 
the  eldest  child  of  the  marriage.  But  in  another  part  ^  »• 
of  the  deposition  she  says,  in  so  many  words,  that  the 
present  plaintiff  in  the  suit  was  the  first  child  bom 
after  the  marriage,  in  January  1801 ;  and  she  says 
that  the  other,  who  would  have  been  the  elder  brother, 
bom  in  July  1801,  was  the  child  bom  last  preceding 
the  marriage :  therefore  there  is  clearly  some  misap- 
prehension, either  as  to  date  or  as  to  some  other 
circumstance.  But  it  is  clear  that,  taking  the  whole 
of  this  deposition  together,  she  states  and  proves,  sup- 
posing what  she  says  to  be  true,  that  the  plaintiff  was 
bom  the  first  child  after  the  marriage,  and  conse- 
quently, therefore,  would  be  the  eldest  son  and  heir 
of  Richard.  It  is  quite  clear  to  me,  therefore,  that 
upon  such  evidence  it  would  have  been  quite  out  of 
the  question  for  the  Court  of  Chancery  in  Ireland  to 
have  dismissed  the  bill.  There  may  have  been 
ground  for  doubt,  arising  from  ambiguity  or  mistake 
in  the  evidence,  but  it  certainly  was  a  case  which 
required  further  investigation  before  it  could  be  dis- 
missed. 

Then,  my  Lords,  the  cause  proceeded.  The  issue 
was  tried,  and  that  took  place  which  has  been  the 
subject  of  discussion  at  your  Lordships'  bar :  that  at 
the  trial,  instead  of  adhering  to  the  marriage  as  it 
had  been  represented  to  have  taken  place,  other  evi- 
dence was  given  which  took  the  other  party  by  sur- 
prise, and  which  was  thought  a  sufficient  ground  for 
the  Lord  Chancellor  o{  Ireland  to  direct  a  new  trial  of 
that  issue.  All  this  time  the  defendant  remained  a 
minor,  but  he  attained  his  majority  in  March  1838, 
and  then  he  applied  for  leave  to  put  in  a  new  answer, 
and  to  enter  into  a  new  defence ;  and  leave  was  given. 

VOL.  VIII.  P 
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1841.  That  leave  having  been  given  and  that  course  having 
Malone  ^^^  adopted,  and  that  not  being  a  subject  of  com- 
«•  plaint  at  your  Lordships'  bar,  I  abstain  from  entering 
into  that  part  of  the  case  farther  than  to  observe^  that 
if  the  question  should  arise  how  far  a  party^  who  was 
an  infant  during  the  time  when  a  decree  was  pro- 
nounced, afterwards  on  attaining  21,  is  entitled  to  be 
let  in  to  make  a  new  defence  in  a  case  like  this ;  if 
that  question  should  arise,  it  is  one  which  I  think 
will  require  serious  consideration.  There  is  very  great 
obscurity  and  a  great  deal  of  contradiction  in  the 
authorities  upon  that  subject,  and  it  is  a  proper  sub- 
ject for  very  serious  consideration  whenever  the  ques- 
tion may  arise  (9).  In  this  case  it  was  done,  and  it 
has  not  been  complained  of^  and  therefore  your  Lord- 
ships can  come  to  no  decision  upon  that  point.  That, 
however,  put  the  plaintiff  in  this  situation,  that 
although  an  order  has  been  made  for  an  issue,  and 
although  proceedings  have  taken  place  under  that 
order,  no  issue  has  in  fact  been  tried,  coming  to  any 
conclusion  ^  to  the  character  of  the  plaintiff  in  this 
suit.  After  the  defendant  had  attained  21  he  applied 
to  put  in  a  new  answer,  claiming  an  interest  in  this 
property  in  common  with  others,  against  the  claim  of 
the  plaintiff.  The  whole  case  must  depend  on  the 
plaintiff's  proof  of  the  fact,  and  the  conclusion  to  be 
come  to  upon  the  law ;  because  if  he  succeeds  in  both, 
of  course  all  those  who  claim  under  Lord  Sunderlin 
will  lose  their  estate.  They  all  stand  on  Lord  Sfim- 
derliri's  title,  and  their  rights  depend  upon  whether 
he  had  or  had  not  a  right  under  that  will  to  dispose 
of  the  property  as  he  did  :  if  he  had  not,  and  the 
plaintiff  is  the  heir  male,  he  is  clearly  entitled.     I  am 

(q)  See  Kelsall  v.  Kehall,  2  M7I.  &  K.  409. 
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for  from  assuming  that  that  will  be  the  result  of  this       i8u. 
cause,  but  I  am  only  stating  what  is  the  situation  of     "77" 
the  parties.  v. 

The  Court,  as  I  have  stated,  allowed  this  defendant  ^*"^''^' 
to  put  in  a  new  answer ;  he  made  a  new  defence,  and 
the  cause  came  on  before  the  Court  of  Chancery  in 
Ireland  upon  an  order  of  this  House,  altering  in  some 
respects  the  direction  for  the  new  trial,  which  the 
Court  of  Chancery  in  Ireland  had  made. — I  pass 
over  the  intermediate  order  which  is  the  subject 
of  appeal,  namely,  an  order  of  a  prior  date,  in 
which  the  Court  merely  directed  the  cause  to  stand 
over:  a  subject-matter  of  appeal  which  your  Lord- 
ships would  not  be  very  much  disposed  to  encourage, 
particularly  when,  in  the  course  of  events,  it  was  per- 
fectly impossible  that  that  appeal  should  be  heard 
until  after  the  time  was  expired  to  which  the  cause 
was  postponed.  I  come  at  once  to  the  last  order,  the 
order  of  November  1839,  in  which  the  Appellant, 
relieved  from  the  consequence  of  the  order  of  1837, 
proceeded  to  urge  the  new  defence,  which  he  had  urged 
at  the  intermediate  hearing  in  1838,  and  the  cause  as 
to  him  came  before  the  Court  of  Chancery  as  upon  an 
original  hearing.  The  cause,  however,  came  on,  as 
fiir  as  the  other  parties  were  concerned,  upon  the 
order  of  this  House,  directing  the  Court  of  Chancery 
in  Ireland  to  make  certain  alterations  in  the  order 
which  had  been  made  by  that  Court. 

The  Appellant  says  that  he  considers  himself  as 
much  entitled  as  he  would  have  been  upon  the  ori^ 
ginal  hearing,  to  have  the  decision  of  the  Court 
upon  the  construction  of  ^he  will,  before  any  investi^ 
gation  was  directed  as  to  the  title,  which  the  plaintitf 
claimed  in  his  character  of  heir  male.  Now  if  I  am  right 
in  assuming  that  it  is  a  question  for  the  discretion  of 

pa 
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1841.       the  Court,  whether  the  Court  will  decide  in  the  first 
Malone      instauce  upon  the  construction  of  the  will,  or  will 
»•  take  the  course  of  sending  the  question  of  fact  to  an 

issue,  I  will  beg  your  Lordships  to  consider  what  was 
the  subject-matter  then  submitted  to  the  discretion 
of  the  Court.     It  was  then  a  matter  of  more  doubt 
than  it  could  have  been  supposed  to  be  in  the  outset, 
whether  the  plaintiff  did  or  did  not  sustain  the  cha- 
racter he  assumed.     He  had  obtained  a  verdict,  but 
upon  application  to  the  Court  a  new  trial  had  been 
directed,  and  the  order  directing  a  new  trial  had  been 
affirmed  by  this  House.     Here,  then,  was  a  question 
involving  the  interests  of  various  defendants;  some 
tenants  for  life,  others   tenants  in  remainder,  and 
other  persons  interested  under  the  title  derived  from 
Lord  Sunderlin ;  all  of  whom  had  by  the  order  of  1837 
bound  themselves  to  the  propriety  of  the  issue  trying 
the  plaintiff's  title,  and  who,  therefore,  could  not  then 
dispute  it.     That  order  of  1837,  at  least  as  to  them, 
was  binding.     They  had  been  through  various  pro- 
ceedings, questioning  the  result  of  that  trial,   and 
they  were  all  parties  to  the  order  of  this  House ;  at 
least  the  defendants  in  the  action  were  parties  to  the 
order  of  this  House  directing  that    the   new  trial 
should  proceed,  with  certain  modifications  which  were 
introduced  into  the  order.     It  appears,  therefore,  that 
the  plaintiff  was  claiming  against  various  defendants, 
all  of  whom,  with  the  exception  of  the  present  Ap- 
pellant, had  consented,  and  were  bound  to  take  the 
course  of  having  the  plaintiffs  title  in  the  first  instance 
decided. 

Now  if,  as  I  conceive,  it  would  be  right  in  ordinary 
cases — I  am  not  at  all  stating  that  a  case  may  not 
arise  in  which  the  Court  might  be  justified  in  taking 
the   contrary   course — but   if  in   ordinary  cases   the 


CASES  IN  THt:  holsl:  of  Lords.  209 

Court  would  be  right  in  calling  upon  the  plaintiff  to       1841. 
establish  the   character  in  whicli  he  is   suing,  how      malone 
much  more  so  must  it  be  in  the  exercise  of  the  discre-  «'• 

tion  of  the  Court,  when  all  but  one  have  concurred 
in  the  mode  of  investigating  the  questions  between 
the  parties?  Now,  what  would  have  been  the  result 
if  a  different  course  had  been  followed  ?  Supposing 
the  Court  had  attended  to  the  application  of  the 
Appellant,  and  had  said,  "  Quoad  the  present  Appel- 
lant, we  will  look  at  the  will  and  see  whether  the 
plaintiff  is  entitled  to  a  decision  upon  that  will,  as- 
suming that  he  is  what  he  represents  himself  to  be :  *' 
if  the  Court  had  come  to  a  decision  against  the  plain- 
tiff, the  present  bill  would  have  been  dismissed  quoad 
the  present  Appellant ;  but  the  bill  would  not  have 
been  dismissed  as  against  the  other  defendants.  The 
trial  must  have  gone  on  if  the  parties  had  chosen,  and 
the  plaintiff  might  have  got  a  verdict  establishing  his 
title  as  eldest  legitimate  son  of  Richard^  his  father ; 
and  having  obtained  that,  he  would  have  had  a  right 
to  ask  the  Court  to  decide  upon  the  construction  of  the 
will.  The  equity  of  that  Court  might  or  might  not 
have  been  administered  by  the  same  individual ;  but 
whether  that  was  so  or  not,  a  contrary  conclusion 
might  have  been  come  to ;  and  if  it  had  been  against 
the  plaintiff,  he  might  have  come  to  your  Lordships' 
bar  to  have  that  question  decided^  whether  that  con- 
struction of  the  will  was  right  or  not :  and  if  your 
Lordships'  House  had  been  of  opinion  that  the  Court 
below  had  come  to  an  erroneous  conclusion  in  dismis- 
sing the  plaintiff's  bill,  the  plaintiff  would  have  suc- 
ceeded; but  succeeded  against  whom?  Against  all 
but  the  most  important  party  represented  at  your 
Lordships'  bar;  because,  if  the  bill  had  been  dis- 
missed as  against  all  but  the  Appellant,  the  Appellant 
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1K41.       would  be  no  longer  a  party  to  the  proceeding.     That 
'    ^'    '     is  a  position  which  your  Lordships  would  have  had 
^T"'     great  reason  to  regret,  if  the  cause  had  come  to  your 
maloke.     Lordships'  bar  for  adjudication.     If  the  Court  was 
entitled  to  consider  the  expediency  of  the  one  course 
or  the  other^  it  does  not  appear  to  me  that  under  the 
circumstances  there  could  have  been  a  doubt  as  to  the 
proper  exercise  of  the  discretion  of  the  Court  in  pro- 
ceeding in  the  course  in  which  it  had  proceeded  for 
several  years ;  namely,  ascertaining  first  the  accuracy 
of  the  representation  of  the  plaintiff  as  to  the  cha- 
racter which  he  assumed. 

Therefore,  as  to  the  substance  of  the  order  of  1839, 
I  have  no  hesitation  in  stating  to  your  Lordships  that 
in  my  opinion  that  order  was  correct.  Some  objec- 
tions have  been  made  as  to  the  form  of  the  order; 
which,  however,  I  apprehend  to  be  equally  untenable 
with  those  to  which  I  have  adverted*  One  objection 
is,  that  the  form  in  which  the  question  of  right  was 
directed  to  be  tried  was  not  the  form  in  which  a 
matter  of  that  sort  could  be  investigated.  The  plain- 
tiff claims  as  heir  male ;  the  issue  is,  whether  he  be 
or  be  not  heir  male.  He  endeavours  to  make  out 
that  fact  by  showing  that  he  is  the  eldest  son  after 
the  marriage.  No  doubt  that,  if  established,  would 
constitute  his  title.  But  then  it  is  said  that  this  may 
let  in  a  title  which  has  accrued  subsequently  to  the 
institution  of  the  suit.  The  issue  was  directed  to  try 
the  real  point,  the  real  point  being  the  character  of 
the  heir  male  :  the  issue,  therefore,  being  directed  to 
try  that  question,  the  rest  are  merely  the  means  by 
which  the  character  so  stated  may  be  established. 

Then  it  is  said  that  the  issue  is  not  to  try  whether 
he  is  heir  male,  but  to  try  whether  he  is  heir }  and  it 
is  said  that  that  is  wrong,  because  it  ought  to  have 
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been  to  try  whether  he  is  heir  male,  that  is  to  say,  the       1841. 
party  claiming  as  heir  male,  namely,  as  eldest  son  of     ^/njjjg 
his  father:  that  it  is  too  vague  and  too  ambiguous  to  try     ^^  v. 
Mrhether  he  is  heir,  but  it  ought  to  have  been  whether 
he  is  heir  male,  whether  he  is  the  eldest  son.     The 
result  of  the  investigation  under  the  issue  as  directed, 
I  apprehend,  would  be  quite  satisfactory  as  to  whether 
he  is  heir  male  or  not;  but  that  is  seriously  put  forward 
as  one  of  the  grounds  of  objection. 

Another  ground  of  more  importance  no  doubt,  but 
which  is  equally  untenable,  regard  being  had  to  the 
practice  of  Courts  of  Equity  upon  this  subject,  is, 
that  the  issue  which  has  been  tried  is  an  issue  which 
binds  the  Appellant,  but  to  which  he  is  not,  strictly 
speaking,  a  party.  My  Lords,  that  is  the  ordinary 
course  in  which  issues  are  directed  by  a  Court  of 
Equity  to  be  tried ;  and  of  necessity  it  is  so,  because 
questions  arise  which  affect  the  rights  of  a  great 
variety  of  parties,  who  may  be  all  interested  in  the 
question  of  the  construction  of  the  will :  but  because 
an  issue  is  directed,  all  the  parties  cannot  be  defend* 
ants.  Who  is  to  conduct  the  defence  ?  Cases  have 
occurred,  and  some  in  which  I  have  myself  directed 
issues,  where  persons  were  interested  in  the  same 
estate  and  interested  in  the  same  question,  and  where 
there  appeared  no  means  of  selecting  between  the 
one  and  the  other,  which  should  be  the  party  to  con- 
duct the  defence ;  and  I  remember  one  case  particu- 
larly of  very  great  importance,  in  which  it  was  so 
equally  balanced  between  the  two,  that  I  thought  it 
right  to  give  them  an  equal  chance ;  and  therefore 
I  made  them  both  parties  to  the  issue,  and  put  it  to 
them  to  choose  among  themselves  who  should  be 
entrusted  with  the  defence:  and  I  think  that  sue* 
ceeded :  they  did  select  those  who  should  be  entrusted 
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JSU.  with  the  defence,  without  being  bound  by  it.  But  it 
Ma  LOME  frequently  happens  in  a  case  of  that  sort,  that  great 
numbers  of  persons  are  interested ;  there  may  be  20 
or  30  persons  interested  in  the  result  of  the  proceed- 
ings :  are  they  all  to  be  defendants,  and  all  to  have  an 
equal  title  to  conduct  the  defence  ?  That  would  be 
so  inconvenient,  and  would  be  so  impracticable,  that 
it  is  not  the  course  of  the  Court  The  Court  selects 
those  persons  whom  it  thinks  the  most  proper  to  be 
selected  for  that  purpose ;  and  if  the  case  requires  it, 
permits  the  other  parties  to  attend  to  see  that  the  case 
is  properly  conducted  and  that  justice  is  done.  Here 
the  Court  very  properly  selected  those  individuals 
who  represented  all  the  interests  of  those  claiming 
under  the  will  of  Lord  Sunderlin;  it  selected  the 
trustees,  whom  the  devisees,  the  owners  of  the  estates, 
had  selected,  to  conduct  the  defence ;  and  the  order 
of  1839  gave  to  the  present  Appellant,  together  with 
others,  a  right  to  attend  the  trial  to  see  whether  his 
trustees  properly  conducted  his  defence. 

My  Lords,  that  being  the  course  of  the  proceedings, 
and  that  being  the  form  of  this  issue,  that  disposes  of 
several  other  minor  points  which  were  urged.  The 
parties  to  the  action  at  law  are  of  course  claiming 
against  all  the  trustees,  and  representing  all  under  an 
adverse  title :  if  so,  the  evidence  is  to  be  regulated  in 
the  same  way.  Then  there  is  no  objection  to  the 
evidence  of  the  persons  who  have  been  examined,  and 
who  may  have  died  since  the  former  issue  and  prior 
to  the  trial  of  the  issue  now  directed,  being  laid  before 
the  jury  by  the  best  means  the  Court  has  of  knowing 
what  is  said,  namely,  by  the  notes  of  the  Judge  beii^ 
read  to  the  jury.  Courts  of  Equity  are  in  the  habit, 
for  the  purpose  of  saving  expense,  of  giving  directions 
as  to  the  mode  of  trial,  which  might  not  be  correct 
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Ma  LONE 


unless  such  directions  were  given:  for  instance,  in        1841. 
directing  proceedings  to  be  laid  before  a  jury,  they 
dispense  with  the  formal  proof  of  facts  established  v. 

before  the  Court  of  Equity;  they  save  the  party  the     Malone. 
expense  of  going  through  that  formal   proof,   and 
direct  certain  evidence  to  be   received  before  the 

jury- 

Then  there  are  other  objections  also  founded  upon 
this;  namely, that  the  present  Appellant, the  defendant, 
is  affected  by  evidence  which  might  or  might  not 
have  been  false :  but  when  your  Lordships  consider 
that  the  point  which  has  been  tried  is  the  same  point, 
and  between  the  same  parties,  in  which  the  Court 
came  to  this  conclusion  on  the  original  hearing,  I 
have  no  hesitation  in  saying  I  think  the  Court  came 
to  a  right  conclusion ;  and  that,  if  the  hearing  of  1839 
had  been  the  first  hearing,  and  no  order  had  been 
made  in  1837,  and  no  order  in  1838,  and  no  inter- 
mediate trial,  it  would  have  equally  been  so.  So  much 
difficulty  has  arisen  in  ascertaining  the  truth,  that  in 
my  opinion  it  was  the  right  course  for  the  Court  to 
pursue,  to  proceed  by  means  of  an  issue  to  establish 
the  fact  in  the  first  instance,  so  as  to  enable  the  Court 
then  to  act  upon  the  fact  when  found.  All  these 
objections  having  failed,  I  submit  to  your  Lordships 
the  proper  course  for  this  House  will  be  to  dismiss  the 
appeal  with  costs. 

The  orders  were  accordingly  affirmed,  and  the 
appeal  dismissed,  with  costs. 


214  CASES  IN  THE  HOUSE  OF  LORDS. 


1840: 


1841: 
April  6 


lAppeUants, 


Adam  Christie  and  Others^  Creditorsl 

of  the  late  Thomas  Allan^  Banker^ Respondents. 
in  Edinburgh      ------    -J 

Pariner^ip.    ^  Partnership  composed  of  three  persons,  A,,  B,  and  C,  gave  a  joint 

PrhaU  EaaU.      ^^^  several  bond  to  a  Bank,  to  cover  advances  to  be  made  to  them 

B^of  by  the  Bank  on  a  cash  credit ;  and  in  that  bond,  two  esUtee  held 

former  PmU        ^  '^*  ^^'^  specially  named  as  part  securities  for  these  advances : 

fwrsAip.  A.  died. — Held,  that  by  his  death  the  partneiahip  was  dissolved, 

Hetr.  and  the  secority,  so  far  as  his  estates  were  concerned,  was  no  fm* 

ther  continued ;  no  arrangement  between  the  surviving  partners, 

or  between  them  and  the  Bank,  for  the  purpose  of  settling  the 

general  accounts,  being  capable  of  a£Eecting  that  security. 

After  the  death  of  A,  the  Bank  continued  as  before  its  dealings  with 

the  partnership,  then  constituted  by  B.  and  C. ;  and  at  a  certain 

period,  payments  made  to  the  BaidL  entirely  balanced  the  debt 

due  to  it  at  the  time  of  A'b  death. — Held,  that  the  aepaiate 

liability  of  A.n  estates  was  thereby  discharged. 

fi.  the  son  and  heir  of  il.,  within  one  year  after  his  fitther'a  death, 

gave  to  the  Bank  a  heritable  bond  over  his  father's  estates,  bx 

securing  payment  of  advances  to  be  made  by  the  Bankv-^HELD, 

that  this  was  a  bond  for  his  own  and  not  for  his  fathers  debts, and 

was  consequently  void  under  the  Scotch  Act  of  1661,  as  a  bond 

granted  by  the  heir  within  one  year  of  the  ancestor's  death. 

This  was  an  appeal  against  a  decree  of  the  Court 
of  Session,  pronounced  under  the  following  circum- 
stances. — ^A  banking  house  in  Scotland  long  carried 
on  business,  notwithstanding  different  changes  in  the 
partners  interested,  under  the  style  of  Robert  AUan 
&  Son.  This  firm  became  bankrupt  in  1834^  and 
contests  then  arose  between  the  creditors  of  the  firm 
and  the  creditors  of  Thomas  AUan,  the  senior  partner, 
as  to  two  certain  estates  called  Campse  and  Lauristan. 
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The  Appellants^  creditors  of  the  firm,  insisted  that  these  1 84o. 
estates  had  become  primarily  liable  to  them  for  ad-  bamTop 
vances  made  by  them,  on  heritable  securities,  to  the  Scotland 
partnership.  The  Respondents,  the  private  creditors  Christie. 
of  Tluymas  AUan,  contended  that  these  estates  belonged 
to  the  individual  partner  Thomas  Allan,  and  were 
liable,  in  the  first  instance,  to  his  creditors.  Thomas 
AUan  had  become,  by  the  death  of  his  father  in  1 81 8, 
the  chief  partner  in  the  firm,  and  he  then  took  into 
partnership  one  Alexander  Wight.  In  1820,  an  estate 
called  Campsej  in  the  county  of  Fife,  upon  which 
the  partnership  had  had  a  mortgage,  was  sold  under 
a  sequestration  issued  against  the  mortgagor,  and  was 
purchased  for  the  sum  of  7,000  /.,  which  sum  came 
out  of  the  partnership  funds.  In  the  partnership 
books  was  the  entry,  ^'  Estate  of  Campse,  near  2>um- 
fermline ;"  and  under  this  head  was  kept,  on  one  side, 
an  account  of  the  price  of  the  estate,  and  the  amount 
of  the  annual  outlay  upon  it;  and  on  the  other 
side,  an  account  of  the  rents  and  profits  received 
therefrom.  At  the  close  of  the  year  1 820,  this  estate 
was  conveyed  by  the  trustee  under  the  sequestration^ 
to  Thomas  Allan;  and  by  a  deed,  to  which  the  mem«- 
bers  of  the  firm  were  partners,  it  was  declared  that 
the  purchase  was  for  him  alone;  and  to  him  was 
assigned  the  partnership  claim  on  the  estate,  in  con*- 
sideration  of  the  sum  of  7,000  L,  the  receipt  of  which 
was  thereby  acknowledged  by  the  firm.  In  1824,  the 
estate  of  Lauriston,  in  the  county  of  JEdinburgh,  was 
bought  for  the  sum  of  26,272  /.  The  negotiations  for 
the  purchase  of  this  estate,  which  had  been  pending 
during  nearly  the  whole  of  1823,  were  carried  on  in 
T  Allan's  own  name;  and  the  disposition  of  the  landfl^ 
and  the  charter  of  infeoffment,  were  likewise  made 
to  him.  He  was  enrolled,  in  reiipect  of  this  property^ 
«6  a  freeholds  of  the  county  of  Edinburgh  under  this 


216  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.       infeoffment ;  and   he  exchanged  with  another  pro- 

Bank  OP     prietor  of  the  neighbourhood  part  of  the  lands  thus 

Scotland    purchased.     He  laid  out  money  in  the  general  im- 

Christie.     provement  of  the  estate,  and  made  alterations  in  the 

house,  and  entered  with  his  family  into  the  actual 

occupation  of  it. 

In  October  1823,  while  the  negotiations  for  the 
purchase  of  Lauriston  were  still  going  on,  an  account 
was  opened  in  the  partnership  books  under  the  head 
of  **  The  estate  oi  Lauriston^  near  Edinburgh.^*  From 
entries  subsequently  made  in  this  account,  the  pur- 
chase-money appeared  to  have  been  furnished  from 
the  funds  of  the  company,  and  so  was  the  money  ex- 
pended in  the  improvements.  This  account  was  kept 
like  that  of  the  estate  of  Campse  ;  the  expenditure  for 
purchase-money  and  improvements  being  placed  on 
one  side,  and  the  receipts  of  rent  on  the  other.  The 
two  sides  of  this  account  were  annually  balanced. 
The  estate  account  was  debited  with  the  public  and 
parochial  taxes,  and  with  the  interest  due  on  the  pur* 
chase-money,  and  it  was  credited  with  the  rents 
received ;  but  no  account  was  ever  kept  of  the  rent 
that  would  have  been  derived  from  the  occupation  of 
the  house,  had  any  other  person  than  Mr.  T.  Allan 
occupied  it,  nor  was  any  sum  put  down  to  his  debit 
for  such  rent.  In  the  annual  balance-sheets  of  the 
partnership,  the  estate  of  Lauriston  was  regularly  in- 
serted as  if  it  formed  part  of  the  partnership  stock. 

In  August  ISSl^  Robert  ^ //an,  jun.,  eldest  son  of 
T.  Allan,  became  a  partner  in  the  firm.  New  articles 
of  partnership  were  then  executed,  by  one  of  which  it 
was  stipulated  that  Lauriston  should  be  taken  as 
T.  Allan's  own  speculation,  and  he  was  to  pay  3  per 
cent,  interest  on  the  money  expended  upon  it. 
Another  of  the  articles  of  partnership  was,  that  in  the 
event  of  the  death  of  any  one  partner,  his  heirs  should 
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not  be  entitled  to  examine  into  the  books  of  the  part-        i840. 
nership,  but  the  survivors  were  to  sign  and  attest  a      ^' 
statement  of  the  accounts,  which  was  to  be  held  suf-     Scotland 

ficient.  Christie, 

In  183fi,  the  partnership  applied  to  the  Royal  Bank 
for  a  cash  credit  of  20,000  /. ;  the  partners  giving  their 
joint  and  several  bond  as  security  for  what  might  be 
thus  advanced.     By  this  bond,  T.  Allan  made  his 
estates  at  Campse  and  Lauriston  liable  to  secure  the 
advances  on  the  cash  credit.     T.  Allan  died  in  Sep^^ 
iember  1833.     At  the  time  of  his  death,  the  debt  due 
by  the  firm  to  the  Bank  on  the  cash  credit  account 
amounted    to    8,800  Z.      By   subsequent    operations 
between  the  surviving  partners  and  the  Bank,  the 
balance   was   sometimes  increased,  but  there   were 
periods  during  the  continuance  of  the  transactions 
between  the  fiim  and  the  Bank,  when  the  former 
owed  nothing  to  the  latter.     In  July  1834,  the  firm 
required  a  further  sum  of  money,  and  applied  to  the 
Bank,  and  obtained  a  loan  for  22,000/.    The  partners 
at  this  time  likewise  gave  a  joint  and  several  bond  for 
the  amount:  Robert  Allan,  who  had  made  up  his 
titles  as  heir  of  Thomas  Allan,  deceased,  his  father, 
to  the  estates  of  Lauriston  and  Campse,  making  a 
disposition  of  these  estates  to  the   Bank,  as  further 
security  for  the  sums  due,  or  thus  to  become  due, 
to   the  Bank.     In   August  1834   the  firm  stopped 
payment,  and  this  event  was  followed  by  a  seques- 
tration  under    the   Bankrupt   Act,   issued    on    the 
2d  of  September  of  that  year.     At  the  date  of  the 
stoppage  of  payment,  the  debt  due  to  the  Appellants 
amounted  to  42,000 1.     Proceedings  were  then  insti- 
tuted in  the  Court  of  Session  by  the  separate  creditors 
of  T.  Allan,  first,  to  have  it  declared  that  the  debt 
due  to  the  present  Appellants  upon  the  cash  credit  was 
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1 840.       paid  and  extinguished  at  or  before  the  month  of  July 

Bakkof     1834;  and  2dly,  to  have  the  disposition  granted  by 

ScoTLARD.    Robert  Allan^  the  son  and  heir  of  Thomas  Allan^/yveT 

mm 

Cheistib.  the  estates  of  Lauriston  and  Campse  (both  of  which  the 
pursuers  alleged  were  the  private  property  of  Thomas 
Allan  deceased),  in  security  for  a  cash  credit  of  20,000/. 
and  an  instant  advance  of  22,000/.  to  the  new  firm, 
composed  of  the  said  Robert  Allan  and  Alexander 
Wight  J  set  aside  as  void  under  the  Act  of  1661  (a)y 
having  been  granted  by  the  said  Robert  AUan^  the 
heir  of  the  said  Thomas  AUan,  within  a  year  and  a 
day  of  the  death  of  the  latter,  to  the  prejudice  of  the 
creditors  of  the  said  Thomas  Allan.  The  Appellants, 
who  were  the  defenders  in  the  Court  below,  denied 

(a)  The  Act  proceeds  upon  the  narrative  of  the  Estates  of  Parlia- 
ment : — **  Taking  into  consideration  that  appearand  [apparent]  heirs, 
immediately  after  their  predecessor's  death,  do  firequently  dispone 
their  estate,  in  whole  or  in  part,  in  prejudice  of  their  predecessor's 
lawful  creditors,  before  their  death  come  to  their  knowledge,  or  be- 
fore they  can  do  lawful  diligence  against  the  said  appearand  hein, 
and  which  dispositions  the  saids  appearand  heirs  do  oftBn  make  befim 
they  be  served  heirs  and  infeft ;  or  other  wayes  by  collnsion  they 
su&r  their  predecessor's  estates  to  be  comprised  or  adjudg^  from 
them,  for  payment  of  their  own  proper  debts,  real  or  simular,  withoat 
respect  to  their  predecessor's  creditors :  And  his  Majesty,  consider- 
ing how  just  it  is  that  every  man's  own  estate  should  be  first  liable 
to  his  own  debt,  before  the  debts  contracted  by  tihe  appearand  hein ; 
therefore  his  Majesty,  with  consent  forsaid,  declares  that  Che  cre- 
ditors of  the  defunct  shall  be  preferred  to  the  creditors  of  the  aroear- 
and  heir,  in  time  coming,  as  to  the  defunct's  estate.  Provided  always, 
that  the  defunct's  creditors  do  diligence  against  the  appearand  hear, 
and  the  real  estate  belonging  to  the  defunct,  within  the  space  of 
three  years  after  the  defunct's  death.    And  because  it  were  most 
unreasonable  that  the  appearand  heir,  when  he  is  served  and  tmtoani 
heir  and  infeft  respective,  should  for  the  full  space  of  three  years  be 
bound  up  from  nmking  rights  and  alienations  of  his  predecessoi^s 
estate :  and  yet,  it  being  as  unreasonable  that  he  shoold  dispoes 
thereupon  immediately  or  shortly  after  his  predecessor's  death,  in 
prejudice  of  his  predecessor's  creditors,  he  having  year  and  day  to 
advise  whether  he  will  enter  heir  or  not ;  therefore  it  is  hereby  de- 
clared, that  no  right  or  disposition  made  by  the  said  appearand  heir, 
in  so  four  as  may  prejudge  his  predecessor's  creditors  shall  be  valid, 
unless  it  be  made  and  granted  a  full  year  after  the  defmnct's  death." 
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that  the  estates  were  the  private  property  of  Thtymas  i  »40. 
Allatiy  and  asserted  them  to  be  the  property  of  the  bank  of 
partnership,  T.  Allan  being  only  a  trustee  for  the  Scotland 
benefit  of  his  partners ;  and  therefore  insisted  that  they  CaEisriE. 
were  still  liable  to  the  partnership  debts :  and  they 
further  contended  that  the  debt  due  in  the  lifetime 
of  T.  Allan  had  not  been  paid  off  by  any  subsequent 
dealings  with  the  partnership,  but  that  the  security 
over  the  estate  being  a  continuing  security,  the  account 
was  a  continuing  account,  and  the  debt  due  to  the 
defenders  was  that  sum  which  was  due  at  the  moment 
of  the  stoppage.  The  case  came  before  the  Judges  of 
the  Second  Division  of  the  Court  of  Session,  who 
having  submitted  queries  to  the  other  Judges,  finally 
pronounced  an  interlocutor  in  favour  of  the  pursuers, 
the  present  Respondents,  declaring  the  debt  due  to 
the  Bank  at  the  time  of  T.  Allav!^  death  to  have 
been  paid  and  satisfied,  and  ordering  the  deed 
executed  by  Robert  Allan  after  the  death  of  his  father 
to  be  reduced.  This  was  one  of  the  interlocutors  ap- 
pealed against. 

The  Lard  Advocate  (Mr.  Rutherfurd),  and  Sir  W. 
Fipllett^  for  the  Appellants : — These  estates  were  not 
the  property  of  Thomas  Allan,  but  of  the  partnership, 
and  are  therefore  properly  liable  to  the  claim  of  the 
Appellants.  With  respect  to  Lauriston  especially, 
the  arrangement  in  1831  shows  that  up  to  that  time 
tiie  estate  was  the  property  of  the  partnership,  and  it 
was  then  agreed  that  it  should  become  T,  Allan^n 
on  the  performance  of  certain  conditions.  These  it 
does  not  appear  that  he  ever  performed.  The  estate 
18  still,  therefore,  the  property  of  the  partnership. 
This  proposition  is  disputed  on  the  other  side :  and 
first,  it  is  said  that  in  fact  the  estates  were  the  pro- 
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1840.  perty  of  Thomas  Allan  alone;  and  then  it  is  contended. 
Bank  OF  ^^^  ^^  answerable  for  the  partnership  debts  at  all, 
Scotland  tij^y  ^re  only  answerable  to  the  extent  of  the  part- 
CiiRisTiE*  nership  debt  due  to  the  Bank  at  the  moment  of  the 
death  of  Thomas  Allan^  or  at  furthest,  of  the  ba- 
lance of  the  accounts  in  the  year  in  which  he  died. 
Neither  of  these  propositions  can  be  supported  in  fact 
or  in  law.  The  security  given  by  Thomas  Allan  was 
a  security  given  for  the  partnership;  it  distinctly 
made  liable  the  partnership  property  which  he  held 
not  in  his  own  right,  but  as  a  trustee  for  his  partners ; 
and  his  death  did  not  effect  the  dissolution  of  the 
partnership  so  as  to  render  this  security  no  longer 
available.  The  joint  bond  given  by  the  three  partners 
for  partnership  purposes  is  like  a  continuing  guarantie. 
But  even  to  take  the  matter  most  strongly  against  the 
Appellants,  and  to  suppose  the  death  to  operate  for  all 
purposes  whatever  as  a  dissolution  of  the  partnership, 
still  it  is  clear  that  the  Appellants  have  a  primary 
charge  upon  the  estate  of  Lauriston.  The  estate  here 
was  purchased  with  the  partnership  money :  it  is  there- 
fore to  be  treated  as  partnership  property.  The  mere 
fact  of  estates  so  purchased  having  been  conveyed  to 
one  partner  alone,  will  not  make  them  his  separate 
estate.  In  Smith  v.  Smith  (5),  where  the  fact  that 
estates,  though  purchased  with  partnership  funds, 
were  really  the  private  property  of  one  partner,  was 
clearly  established,  and  where,  consequently,  the  Lord 
Chancellor  gave  effect  to  the  wife's  title  to  dower,  his 
Lordship  expressly  said,  "  If  these  estates  had  only 
been  conveyed  to  one  partner,  having  been  purchased 
with  the  partnership  fund,  they  would  have  been  part 
of  the  partnership  property."     So  that  this  mode  of 

{b)  5  Vefl.  1 89. 
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purchase  must  be  taken  as  affording  the  strongest       1840. 
primd  facie  proof  of  the  partnership  title,  notwith-      3^^,^  ^^ 
standing  the  conveyance  is  in  form  a  conveyance  not     Scotland 
to  the  partnership  but  only  to  one  individual  member.     Cbristib. 

The  rule  that  is  to  govern  cases  of  this  kind  was 
laid  down   in   Thornton  v.   Dixon  (c),   where   Lord 
Thurlow  said,  "  That  where  partners  bought  land  for 
the  purpose  of  a  partnership  concern,  it  was  to  be 
considered  as  part  of  the  partnership  fund :"  of  course, 
therefore,  it  is  subject  to  all  the  ordinary  rules  of 
partnership  property.     The  fact  of  its  being  or  not 
being  partnership  property  is,  in  this  case,  the  subject 
of  much  dispute ;  but  assuming  it  to  be  so,  it  is  con- 
tended on  the  other  side,  first,  that  the  liability  existed 
only  for  the  life  of  T.  Allan,  and  was  put  an  end  to 
by  his  death ;  so  that  nothing  which  became  due  after 
that  time  could  be  charged  against  it :  and,  secondly^ 
that  the  Respondents,  by  their  subsequent  dealings 
with  the  surviving  partners,  have  released  the  estate 
from  its  liability:  in  other  words,  that  the  debt  due 
at  the  death  of  T.  Allan  has  been  paid  off.     I'hat  is  a 
most  extraordinary  application  of  the  case  of  Devaynes 
V.  Noble {d)\  which,  from  the  difference  of  circum- 
stances between  them,  has  in  fact  no  application  to 
the  present.     It  cannot  be  that  where  neither  party 
intended  a  certain  act  to  operate  as  a  payment,  the 
law  should  step  in  and  say  that  a  payment  must  be 
presumed.    The  obligation  T.  Allan  contracted  with 
reference  to  this  estate  is  the  obligation  of  a  surety  : 
it   is   a  continuing  obligation,  and  the  first  balance 
cannot  be  applied  to  discharge  it ;  Pease  v.  Hirst  (e). 
And  there  is  the  more  reason  here  for  holding  this  to 
be  a  continuing  security,  since  it  was  given,  not  by  a 
stranger  to  the  firm,  but  by  a  member  of  the  firm. 

(e)  3  Bro.  C.  C.  199.     {d)  1  Mer.  585-604.      (e)  10  B.  &  C.  122. 
VOL.  VIII.  Q 
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1840*  The  only  remaiuing  question  is  on  the  provisions 

'T"^'    '      of  the  Act  of  1661,  under  which  it  is  contended 

Bank  op  ' 

Scotland  that  the  disposition  of  the  estate  made  by  the  heir 
CoBisTiE.  within  12  months  after  the  ancestor's  death  is  null 
and  void.  The  answer  to  that  objection  is,  that  the 
disposition  was  made  in  order  to  pay  off  the  debts  of 
the  ancestor,  and  that  is  a  disposition  which  the  sta- 
tute in  question  was  never  meant  to  forbid.  Its  object 
was  to  make  the  creditors  of  the  ancestor  be  preferred 
to  those  of  the  heir ;  and  this  disposition  is,  in  spirit 
and  effect,  in  accordance  with  the  intention  of  that 
statute. 

Mr.  Pemberton^  and  Mr.  A.  JVood^  of  the  Scotch 
bar  (Mr.  G.  A.  Hoskins  was  with  them),  for  the  Re- 
spondents:— The  facts  here  are  decisive  against  the 
Appellants.  The  estates  were  the  private  property  of 
Thomas  A  llan.  The  first  bond  given  was  given  by  all 
the  members  of  the  firm,  and  that  bond  was  given  to 
secure  a  certain  credit  to  the  then  existing  firm.  The 
security  executed  by  Thomas  Allan  alone  was  only  an 
additional  security :  the  object  of  both  was  answered 
when  the  original  firm  was  dissolved,  as  it  was  by  the 
death  of  Thomas  Allan.  The  responsibility  he  had 
cast  on  his  private  estate  ceased  at  that  moment.  De- 
vaynes  v.  Noble  is  a  case  clearly  in  point  to  show  that 
the  balance  then  due  was  all  that  his  estate  could  be 
held  liable  for,  and  that  the  first  payment  made  after  his 
death,  which  had  the  effect  of  balancing  the  accounts, 
had  also  the  effect  of  terminating  his  individual  respon- 
sibility. All  the  dealings  of  the  new  partnership  were 
dealings  on  a  new  account.  Even  Pea^e  v.  Hirst  is 
an  authority  for  that  proposition ;  for  that  case  pro- 
ceeded on  that  principle,  and  the  particular  form 
of  the   guarantie  was  the  only  thing  that  led  to  a 
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decision  in  favour  of  the  security  there  given,  being  ^84o. 
held  to  be  a  continuing  security.  Simson  v.  Ing-  bank  op 
ham{f\  and  Pemberton  v.  Oake8(g)j  show  most  Scotland 
distinctly  that  the  nature  of  the  obligation  depends  on  Christie. 
the  terms  employed  by  the  party,  and  not  on  any 
universally  applicable  rule  of  law :  so  that  unless  the 
terms  used  clearly  express  an  intention  that  the  gua- 
rantie  shall  be  a  continuing  guarantie,  its  operation 
will  cease  on  the  death  of  one  of  the  partners  by  or 
for  whom  it  was  given.  Aikin  v.  Knight  (A),  a  case 
recently  before  the  Lord  Chancellor  on  appeal,  is  to 
the  same  effect.  And  all  these  cases  establish  in 
the  clearest  manner  this  rule,  that  where  such  an 
account  has  been  once  closed,  it  cannot  again  be 
opened  for  the  purposes  of  any  of  the  surviving  par- 
ties ;  Bodenham  v.  Purcfuu  (i).  Then,  as  to  the  other 
question :  the  estate  being  assumed,  for  the  purposes 
of  this  argument,  to  be  the  private  property  of  Tho- 
mas  AllaUf  the  disposition  of  it  by  the  heir  within  the 
year  and  day  is  clearly  a  violation  of  the  provisions  of 
the  statute,  and  is  void.  The  disposition  here  is 
within  the  words  of  the  Act  of  1661,  "  a  prejudging 
of  the  predecessor's  creditors :"  it  puts  the  creditors  of 
the  heir — ^that  is,  of  the  heir  as  partner  in  the  new 
firm — before  those  of  the  person  last  seised ;  and  is 
therefore  void. 


The  JLard  Chancellor: — My  Lords,  the  first  ques-        i84i: 
tion  which  occurs  in  this  case  is,  whether  the  estates      ^^"^  ^' 
of  Xtauriston  and  Campse  ought  to  be  considered  as 
the  property  of  the  late  Thomas  Allan,  or  as  held  by 

(f)  2  Bam.  &  Cres.  64.  (t)  2  Barn.  &  Aid.  39 ;  and  see 

(e)  4  lluss.  154.  also  Brook  v.  Enderby^  2  Brod.  U  B. 

{a)  M.  S.  70;  and  Simson  v.  Cook,  1  Biog.  452. 

Q2 
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i&'i-i.  him  in  trust  for  the  firm  in  which  he  was  a  partner: 
JT^^^  and  upon  that  question  I  have  not  been  able  to  find 
ScoTLAKD     any  substantial  difficulty. 

CuRmiE.  The  negotiation  and  contract  for  the  purchase  of 
Lauriston  was  conducted  by  Mr.  Thomas  AUan^  and 
in  his  own  name;  the  title  was  made  up  in  his  person ; 
and  he  was  in  respect  of  that  estate  enrolled  as  a 
freeholder  of  the  county  of  Edinburgh.  He  enlarged 
the  house,  and  made  extensive  improvements  to  the 
estate,  and  lived  in  the  house  with  his  family,  for 
which  there  is  no  trace  of  his  having  been  charged 
with  any  rent  to  the  firm.  It  appears,  however,  that 
the  purchase-money  was  paid  by  the  firm ;  and  the 
amount,  together  with  other  expenditure  in  respect 
of  the  estate,  was  not  placed  to  the  debit  of  Mr.  Th(h 
mas  Allan  J  but  was  the  subject  of  a  separate  account, 
to  which  all  such  payments  were  carried  as  debits, 
and  all  receipts  on  account  of  the  estate  were  placed 
as  credits. 

That  such  an  account  should  have  been  opened 
proves  nothing,  for  it  appears  that  other  private 
accounts  of  Mr.  Thomas  Allan  were  kept  in  the  books 
of  the  firm,  such  as  the  education  account  of  his 
children ;  but  why  the  balance  was  placed  to  the 
account  of  the  stock  of  the  firm,  and  not  with  the 
private  account  of  Mr,  Thomas  Allan,  is  not  explained. 
It  may  have  been  so  done  because  the  firm  had  ad- 
vanced the  money  for  the  purchase  of  the  estate,  and 
it  may  therefore  have  been  thought  right  that  the 
property  itself  should  in  their  books  be  treated  as 
belonging  to  the  firm  till  the  payment  of  the  purchase- 
money  and  other  expenditure  on  the  estate  had  been 
ai'ranged  between  Mr.  Thomas  Allan  and  his  partners, 
although  it  does  not  appear  that  the  firm  had  any 
security  upon  the  property.  But  however  that  may 
be,  all  ambiguity  which  that  mode  of  keeping  the 
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account  might  otherwise  have  produced,  is  removed       I84i. 
by  the  Dotes  of  agreement  entered  into   upon   the      bankop 
admission  of  Mr.  Robert  Allan   in  1831 ;    the  8th     Scotland 

17 

article  being,  that  JLauriston  be  taken  as  Thomas  CnRisTiE. 
Allan*s  own  speculation,  by  paying  the  firm  3/.  per 
cent,  interest  upon  the  cost,  and  on  wliat  is  or  may  be 
laid  out  upon  the  said  property.  This  has  been  con- 
sidered in  the  argument  for  the  Appellants  as  a  new 
contract,  giving  to  Thomas  Allan  what  before  be- 
longed to  the  firm  ;  but  it  was  probably  entered  into 
only  for  the  purpose  of  guarding  against  the  new 
partner  supposing  or  concluding  from  the  entries  in 
the  books  that  Lauriston  was  to  be  considered  as  the 
property  of  the  firm  ;  and  it  does  not  appear  that  any 
change  in  the  mode  of  keeping  the  accounts  was 
adopted  upon  this  memorandum  being  made.  The 
whole  history  of  the  purchases,  the  title  taken,  and 
the  declaration  of  the  partners,  prove  that  Lauriston 
was  the  property  of  Mr.  Thomas  Allan, 

The  case  of  Campse  is  so  far  different,  that  the 
firm  had  originally  a  mortgage  upon  it.  The  mort- 
gagor having  been  subject  to  a  sequestration,  this 
property  was  sold,  and  it  seems  doubtful  on  whose 
account  it  was  purchased,  but  in  December  1820  it 
was  conveyed  by  the  trustee  under  the  sequestration 
to  Thomas  Allan ;  and  soon  after,  by  a  deed  to  which 
all  the  members  of  the  firm  were  parties^  it  was  de- 
clared that  the  purchase  was  made  for  Thomas  Allan 
as  an  individual,  and  the  firm  assigned  the  security 
upon  the  estate  to  him  as  the  purchaser,  acknowledg- 
ing the  receipt  of  7,000/.,  the  purchase-money. 

It  is  true  that  the  accounts  show  that  in  this  case, 
as  in  the  case  of  Lauriston^  the  purchase-money  was 
not  paid  by  Thomas  Allan,  and  tliat  the  accounts  of 

Q  3 
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1841.       the  property  were  kept  in  the  same  way  as  was  adopted 

^  ^      with  respect  to  Lauriston ;  but  the  parties  interested 

ScuTLAND     have  acknowledged  that  the  property  belonged  to 

Chdjstje^    Thornas  Allan^  and  his  title  was  made  up  as  beneficial 

owner,  and  all  his  dealings  with  the  property  were 

consistent  with  his  being  so.     There  is  not  therefore, 

I  think,  sufficient  evidence  to  convert  him  into  a 

trustee  for  the  firm.     So  far,  therefore,  I  think  that 

the  judgment  of  the  Court  below  was  clearly  right, 

and  in  this  judgment  ten  out  of  the  twelve  Judges 

concurred. 

The  question  which  it  seems  expedient  to  consider 
in  the  next  place  is,  whether  at  the  time  of  the  date 
of  the  second  bond  anything  was  due  to  the  Bank 
of  Scotland  from  the  estate  of  Thomas  Allan  alone. 
The  bond  of  the  30th  of  March  1832  was  to  secure 
repayment  to  the  Bank  of  any  balance,  to  the  extent 
of  20,000  /.,  which  might  be  due  to  the  Bank  from 
the  firm  of  Robert  Allan  &  Son,  in  which  ThomoM 
A  llan  was  a  partner,  in  respect  of  advances  and  an 
accommodation  to  be  afforded  to  them  by  the  Bank. 
Thomas  Allan  died  in  September  1833,  and  beyond 
all  doubt  by  that  event  the  firm  of  Robert  Allan  k 
Son,  as  it  had  up  to  that  time  existed,  was  dissolved, 
so  far  as  it  afiected  the  Bank.  That  the  business  was 
to  be  considered  as  going  on  as  before  for  the  purpose 
of  settling  between  the  surviving  partners  and  the 
estate  of  the  partner  deceased,  by  special  agreement 
between  the  partners,  cannot  afiect  the  question ;  and 
it  is  also  quite  clear  that  the  security  which  Thomas 
Allan  so  gave  to  the  Bank  to  secure  the  repayment  of 
advances  made  to  the  firm  in  which  he  was  a  partner, 
that  is,  to  himself  and  his  partners,  could  not  be  used 
as  a  security  for  advances  made  after  his  death  to  a 
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firm  in  which  he  was  Dot  a  partner,  that  is,  to  the       is^i. 
persons  who  had  been  his  partners,  whether  they  con-      b4nk  op 
tinned  the  old  style  and  firm,  or  adopted  another.  Scotland 

Now  it  is  not  in  dispute  that  the  payments  made     Christie. 
by  the  surviving  partners,  with  whom  the  account 
was  continued  after  Thomas  Allan'%  death,  to  the 
Bank,  without  any  specific  appropriation  prior  to  the 
date  of  the  second  bond,  exceeded  the  amount  of  the 
debt  due  to  the  Bank  at  the  time  of  Thomas  AllarC^ 
death ;  and  the  Appellants   admit  that   there  were 
periods  between  the  time  of  Thomas  Allan' %  death  and 
the  date  of  the  second  bond  at  which  there  was  no 
balance  due  to  the  Bank,  and  that  at  the  date  of  the 
second  bond  there  was  only  a  balance  of  400/.  with 
interest  due ;  so  that  there  is  no  ground  upon  which 
it  can  be  maintained  that  the  debt  due  at  the  death 
of  Thomas  Allan  was  not  paid  at  the  date  of  the  second 
bond,  except  that  of  the  bond  of  1832  being  avail- 
able to  secure  advances  made  after  the  death  of 
Thomas  Allan;  for  which  there  is  no  pretence.     It 
seems  to  have  been  supposed  by  some  of  the  learned 
Judges  that  the  case  of  Devaynes  v.  Noble  (k)  was  not 
applicable  to  the  present,  because  this  was  a  case  of 
credit  and  not  of  deposit.   Those  learned  Judges  recog- 
nised the  law  in  Devaynes  v.  Noble  as  applicable  to 
Scotland^  as  indeed  the  case  of  Speirs  v.  Houston  (I) 
assumes  it  to  be.     It  is  to  be  regretted  that  the  sub- 
sequent decisions  which  have  taken  place  in  England 
upon  that  subject  were  not  brought  under  the  con- 
sideration of  those  learned  Judges :  if  they  had  been, 
I  have  no  doubt  but  that  the  application  of  the  prin- 
ciple in  its  full  extent  to  this  case  would  have  been 
recognised  by  them.     Many  such  cases  have  occurred 

(k)  1  Meriv.  585.  (/)  4  Bli,  515. 
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1841.       iu  this  couutry,  but  it  is  sufficient  to  mention  P<?m- 

bTn^kTp      berton  v.  Oakes^m)^  Bodenham  v.  Purchas{n),  and 

Scotland      Sinison  V.  Ingham{p)\    because,  in  one  or  other  of 

CuaisTiE.     those   cases,  all   the  circumstances  occurred  which 

have  been  supposed  to  distinguish  this  case  from  the 

case  of  Devaynes  v.  Noble  {p). 

Without  therefore  calling  in  aid  the  fact  that  the 
whole  debt  at  the  time  of  Thomas  Allan's  death  was 
destroyed  by  the  balance  due  to  the  Bank  from  the 
continuing  firm  having  ceased  to  exist,  such  debt  so 
due  at  Thomas  Allans  death  would  have  been  dis- 
charged by  the  application  of  the  subsequent  pay- 
ments of  such  debt^  such  payments  having  been  made 
without  any  appropriation  by  the  parties  paying,  and 
Iiaving  been  carried  by  the  partners  receiving  such 
payments  to  the  account  kept  by  them,  consisting  of 
the  old  and  new  transactions,  and  constituting  there- 
fore a  continuing  account,  and  from  which  appropri- 
ation it  was  not  competent  for  the  Bank  to  remove 
such  payment  at  a  subsequent  time  when  the  con- 
sequences were  seen ;  as  was  decided  in  Bodenham 
v.  Purchas. 

When  therefore  Robert  Allan^  the  son  of  7%oma^ 
executed  the  second  bond  to  induce  the  Bank  to  con- 
tinue to  himself  and  his  then  partners  the  floating  cre- 
dit to  the  amount  of  20,000  /.,  and  to  advance  22,000  L 
for  their  use,  he  was  not  dealing  with  the  creditor  of 
his  father,  or  giving  to  any  such  creditor  a  security  for 
any  debt  of  his  father ;  but  he  was  providing  a  credit 
for  himself,  and  securing  a  debt  of  his  own  upon  the 
security  of  property  derived  by  him  from  his  father, 
and  that  within  one  year  of  his  father's  death ;  which 
is  precisely  guarded  against  by  the  statute  of  1661. 


(m)  4  Russ.  154.  (o)  2  Bam.  &  Cres.  65. 

(/»)  2  Barn.  &  Aid.  39.  \p)  1  Merir.  585. 
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In  what  way  this  transaction  miglit  operate  upon        i84i. 
the  state  of  the  account  between  Thomas  Allan's  estate      g^^^  ^^ 
and  the  surviving  partners  does  not  appear  to  be  the     Scotland 
least  material :  that  was  not  the  object  or  immediate     Christie. 
eflfect  of  the  transaction,  and  it  is  not  proved  that 
what  was  advanced  by  the  Bank  was  applied  in  pay- 
ment of  the  debt  due  from  Thomas  Allan  to  the  firm. 
The  question  therefore  does  not  arise,  whether  within 
the  statute  an  heir  can,  within  the  year,  efiectually 
prefer  one  of  his  ancestor's  creditors  to  another,  by 
giving  to  him  a  security  upon  the  ancestor's  estate. 
The  ground  upon  which  I  rest  my  opinion  is,  that  the 
bond  or  security  of  1834  was  not  given  to  secure  or 
pay  any  debt  of  the  father. 

This  case  has  been  most  laboriously  argued  below  and 
at  the  bar  of  this  House,  and  it  seems  to  have  engaged 
very  largely  the  attention  of  the  learned  Judges.  I 
cannot  say  that  I  have  felt  the  difficulties  which  seem 
to  have  been  entertained  by  some  others.  I  think 
it  sufficiently  proved  that  Lauriston  and  Campse  be- 
longed to  Thomas  Allan  individually;  that  the  debt 
due  to  the  Bank  at  the  time  of  his  death  was  dis- 
charged before  the  date  of  the  second  bond,  and  that 
the  security  of  1832  cannot  be  applied  to  any  debt 
contracted  after  the  death  of  Thomas  Allan ;  and  that 
his  son  Robert  had  no  power  by  his  bond  of  1834  to 
affect  the  lands  for  his  own  benefit,  and  to  secure  his 
own  creditors  to  the  prejudice  of  the  creditors  of  his 
father.  It  follows  from  this  that,  in  my  opinion,  the 
judgment  of  the  Court  below  was  right,  and  ought  to 
be  affirmed. 

Taking  this  view  of  the  case,  it  is  unnecessary  to 
consider  what  the  effect  of  the  bond  of  1834  would 
have  been  upon  the  liability  of  Thomas  Allan's  estate 
to  the  Bank,  if  any  debt  bad  remained  due  upon  the 
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1841.       bond  of  1832.    The  surviving  partners  of  Thomas 

Bank  of     -^'^^^  would  have  been  previously  liable  for  the  debt; 

Scotland     and  by  the  boud  of  1834  the  creditors  took  a  new 

Christie,    security  for  the  20,000  /.,  and  continued  the  credit  for 

that  sum  for  an  indefinite  period ;  which  by  the  bond 

of  1832,  and  the  law  applicable  to  it,  had  determined 

at  the  death  of  Thomas  Allan. 

As  to  the  costs,  it  is  true  that  upon  some  of  the 
questions  considered  by  the  Judges  there  was  a  very 
even  balance  of  opinion ;  but  if  a  majority  had  been 
in  favour  of  the  Appellant  upon  some  one  of  the 
questions  it  would  not  have  influenced  the  decision 
of  the  cause,  a  majority  upon  other  of  the  questions 
being  against  them.  It  does  not  appear  to  me  that 
there  is  in  this  case  sufficient  to  induce  the  House  to 
depart  from  the  rule  (which  I  always  do  with  reluct- 
ance) of  making  an  unsuccessful  Appellant  pay  iht 
costs  of  the  Respondents,  who  in  this  case  are  unsatis* 
fied  creditors  who  have  been  under  the  necessi^  of 
instituting  these  proceedings,  and  of  incurring  tb6 
great  expenses  attending  their  progress,  for  the  pur- 
pose of  obtaining  relief  against  the  Act  under  which 
the  Appellants  claim,  and  by  which  an  attempt  was 
made  to  deprive  them  of  those  means  of  obtaining 
payment  of  their  debts  to  which  they  were  entitled. 
I  shall  therefore  move  the  House  that  the  interlocutory 
appealed  from  be  affirmed  with  costs* 

The  interlocutors  (g)  were  affirmed,  and  the  appeal 
dismissed,  with  costs. 

(q)  The  interlocutors  (three  altogether)  involved  other  qaestioilB 
which  as  depending  entirely  on  the  law  of  Scotlamij  ars  not  here 
reported. 
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Edward  Gill  Flight,  Thomas')  r>,  •  ../r  •    t. 
Flight,  and  John  Knight   .|^^»«'#  *«  ^rror. 

John  Thomas      -----  Defendant  in  Error. 

Under  the  Act  2  &  3  TF.  4,  c.  71,  bb.  3  &  4(a),  a  party  is  pre* 
Bcriptively  entitled  to  the  access  and  use  of  light,  if  his  enjoy- 
ment thereof  commenced  20  years  next  before  the  bringing  of  an 
action  in  which  the  right  is  contested ;  provided  such  enjoyment 
has  not  at  any  time  been  interrupted,  and  the  interruption  acqui- 
esced in  for  a  whole  year. 

Accordingly,  where  A,  had  the  free  access  of  light  and  air  through 
a  window  of  his  house  for  19  years  and  330  days,  and  B.  then 
raised  a  wall  which  obstructed  the  light,  and  the  obstruction  waa 
Bubmitted  to  only  for  35  days,  when  A .  brought  an  action  to  re- 
move it,— Held,  that  the  right  of  action  was  complete  ;  that  the 
20  years'  enjoyment  was  to  be  reckoned  from  the  commencement 
of  the  enjoyment  to  the  time  of  bringing  the  action ;  and  that  an 
interruption  of  the  enjoyment,  in  whatever  period  of  the  20  years 
it  may  happen,  cannot  be  deemed  an  interruption  within  the  mean- 
ing of  the  Act,  unless  it  is  acquiesced  in  for  a  whole  year. 

If  a  party  should  make  default  on  the  day  appointed  for  the  hearing 

of  his  cause,  he  must  pay  the  opposite  party,  not  in  default,  the 

'costs  of  the  day ;  and  if  it  should  appear  that  he  has  not  instructed 

counsel  for  that  day,  not  intending  to  appear  in  persony  his  cause 

may  be  struck  out  of  the  list. 


1841: 
June  10, 14. 


Statute^  Conr 

ttructian  of. 

Pre$cription* 

Easement, 

Practice, 


This  was  a  writ  of  error  on  a  judgment  of  the  Court 
of  Exchequer  Chamber,  which  affirmed  a  judgment 

(a)  By  sec.  3,  it  is  *'  enacted,  that  when  the  access  and  use  of 
light  to  and  for  any  dwelling-house,  workshop,  or  other  building, 
ahall  have  been  actually  enjoyed  therewith  for  the  full  period  of  20 
years  without  interruption,  the  right  thereto  shall  be  deemed  abso- 
lute and  indefeasible,  any  local  usage  or  custom  to  the  contrary 
notwithstanding,  unless  it  shall  appear  that  the  same  was  enjoyed  bj 
some  consent  or  agreement  expressly  made  or  given  for  that  purpose 
hj  deed  or  writing." 

By  sect  4,  it  is  <'  further  enacted,  that  each  of  the  respective 
periods  of  years  hereinbefore  mentioned  shall  be  deemed  and  taken 
to  be  the  period  next  before  some  suit  or  action,  wherein  the  claim 
eft  matter  to  which  such  period  may  relate  shall  have  been  or  shall 
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1841.  of  the  Court  of  Queen's  Bench  in  an  action  on  the 
case  brought  by  Thomas,  the  Defendant  in  Error, 
against  the  Plaintiffs  in  Error,  for  obstructing  certain 
windows  in  a  house  occupied  by  Thomas.  The  declae- 
ration  (dated  the  13th  of  Febrtiary  18S8)  contained 
seven  counts,  to  which  the  two  Flights  pleaded  by 
themselves,  and  Knight  by  himself.  The  errors  as- 
signed arose  out  of  the  pleadings  upon  the  first  and 
second  counts  only. 

The  first  count  of  the  declaration — after  stating 
that  Thomas  was,  before  and  at  the  time  (ist  of 
January  1838)  of  the  committing  the  grievance  com- 
plained of,  &c.  lawfully  possessed  of  a  messuage  or 
house  in  which  there  were  three  windows,  through 
which  the  light  and  air  did,  and  still  of  right  ought 
to  enter — stated  that  the  Flights  erected  and  raised, 
and  kept  and  continued  erected  and  raised,  a  certain 
wall  and  building ;  and  thereby  prevented  the  light 
and  air  from  entering  into  Thomas's  house  through 
one  of  the  windows,  near  which  the  said  wall  and 
building  were  erected. 

The  second  plea  of  the  Flights  to  the  first  count 
was,  in  substance,  that  at  the  time  of  their  erecting 
and  raising  the  said  wall  and  building  the  said  window 
had  been  made  and  had  existed,  and  the  access  of 
light  and  air  through  it  had  been  enjoyed^  for  a  less 
period  than  20  years,  that  is,  for  19  years  and  part  of 
another  year  only;  and  that  the  said  wall  and  build- 
ing was  kept  and  continued  from  the  time  of  the 
raising  and   erecting  thereof  continually  until  the 

be  brought  into  question ;  and  that  no  act  or  other  matter  shall  be 
deemed  to  be  an  interruption  within  the  meaning  of  this  statute, 
unless  the  same  shall  have  been  or  shall  be  submitted  to  or  acqui- 
esced in  for  one  year  after  the  party  interrupted  shall  have  had  or 
shall  have  notice  thereof,  and  of  the  person  making  or  authorising 
the  same  to  be  made.*' 
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commencement  of  the  suit;  and  that  the  space  of       18H. 
one  year  did  not  elapse  from  the  time  of  the  raising       fJoht 
and  erecting  of  the  said  wall  and  building  before  or  ^• 

until  the  commencement  of  this  suit;  and  that  at 
and  from  the  time  of  the  erecting  and  raising  of 
the  said  wall  and  building  continually  until  the  com- 
mencement of  this  suit,  Thomas  had  notice  that  the 
Flights  had  erected  and  raised  the  said  wall,  and 
thereby  prevented  and  hindered  the  light  and  air 
from  entering  into  the  said  house  through  the  said 
window.  The  plea,  after  traversing  Thomas'^  right, 
concluded  to  the  country ;  and  Thomas^  in  his  repli- 
cation, took  issue  thereon. 

To  the  second  count,  in  which  Tliomas  complained 
of  a  similar  obstruction  to  another  window  of  his 
house,  the  Flights  gave,  in  their  fifth  plea,  an  answer 
which,  in  substance,  was  the  same  as  that  given  to 
the  first  count  by  their  second  plea.  To  both  counts 
Knight  pleaded  in  the  same  manner. 

At  the  trial  before  Mr.  Baron  Parke^  at  the  Dor- 
chester Summer  assizes,  1838,  it  was  proved  that  at 
the  time  the  Flights  erected  the  wall  and  building 
mentioned  in  the  pleadings,  the  window  had  existed 
and  been  enjoyed  for  19  years  and  330  days;  that  the 
space  of  one  year  did  not  elapse  from  the  time  of  the 
erecting  the  same  until  the  commencement  of  this 
suit,  being  the  only  suit  wherein  the  right  to  the  use 
of  light  or  air  through  the  window  had  been  brought 
into  question ;  and  that  at  the  time  of  the  erecting 
of  the  wall  and  building,  and  from  that  time  conti- 
nually until  the  commencement  of  this  suit,  Thomas 
had  notice  that  the  Flights  had  erected  the  wall  and 
building,  and  had  thereby  prevented  the  light  and 
air  from  entering  into  the  house  through  the  same 
window :  that,  at  the  time  of  the  commencement  of 
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1841.  this  suit,  the  same  window  had  existed,  and  the  access 

Flight  ^^^  ^^  ^^  ^^g^t  and  air  through  it  had  been  enjoyed, 

t*.  for  the  full  space  of  20  years,  except  as  aforesaid, 

ooMAs.  ^itijQut  ajjy  interruption,  except  the  interruption  above 

mentioned ;  that  the  same  was  not  enjoyed  by  any 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing ;  and  that,  at  the  time  of 
the  commencement  of  this  suit,  such  inteiTuption  had 
not  been  submitted  to  or  acquiesced  in  for  one  year 
after  Thomas  had  notice  thereof;  nor  had  the  said 
interruption  existed  for  one  year  before  the  com- 
mencement of  this  suit. 

The  learned  Baron  delivered  his  opinion  to  the 
jury  that  the  several  matters  so  proved  were  sufficient 
and  ought  to  be  allowed  as  decisive  evidence  that  the 
light  and  air  ought  to  have  entered  through  the  said 
window,  and  that  Thomas  was  entitled  to  a  verdict 
upon  the  issues  joined  in  his  replications  to  the 
second  and  fifth  pleas ;  and  with  that  direction  left 
the  same  to  the  jury. 

A  verdict  having  been  found  for  Thomas  upon  these 
issues,  and  judgment  entered  thereupon  in  the  Court 
of  Queen^s  Bench,  a  writ  of  error  was  brought  in  the 
Court  of  Exchequer  Chamber ;  and  a  bill  of  excep- 
tions to  the  above  ruling  of  the  learned  Baron,  witif 
respect  to  the  effect  of  the  evidence,  was  annexed  to 
the  transcript  of  the  record. 

The  Court  of  Exchequer  Chamber,  upon  albu- 
men t,  and  upon  consideration  of  the  bill  of  exceptions, 
and  of  the  provisions  of  the  statute  2  &  3  Will.  4,  c.  71, 
affirmed  the  judgment  (6).  The  present  writ  of  error 
had  been  brought  on  the  judgment  of  the  Court  of 
Exchequer  Chamber. 

{h)  3  Perry  &  D.  442,  and  1 1  Adol.  h  £.  688.  In  iMth  repord, 
the  pleadings  and  evidence  are  more  formally  and  folly  staled. 
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The  8th  oi  June  having  been  appointed  for  hearing  .I84.U 
the  errors  argued,  the  counsel  for  the  Defendant  in 
Error  was  in  attendance ;  but  no  counsel  appearing 
for  the  Plaintiffs,  it  was  ordered  that  they  should  pay 
the  costs  of  the  day  to  the  Defendant,  and  that  the 
errors  be  argued  on  Thursday  the  10th  oi  June. 

On  that  day  Sir  William  Follett  appeared  on  behalf 
of  the  Plaintiffs  in  Error ;  and  being  asked  by  Lord 
Brougham  why  he  had  not  attended  the  House  on 
the  former  day,  answered  that  he  had  not  been 
instructed  ;  and  the  reason  probably  was,  that  it  was 
not  expected  that  this  case  could  come  to  be  argued 
on  the  former  day,  as  the  hearing  of  other  cases 
appointed  would  occupy  the  whole  day,  though  it 
happened  that  they  were  soon  disposed  of.  In  fact, 
briefs  were  not  delivered  in  this  case  on  either  side 
until  this  morning. 

The  Lord  Chancellor: — Had  I  known  that  fact 
last  Tuesday^  I  should  not  have  thought  it  enough  to 
give  the  Defendant  in  Error  his  costs  of  the  day,  but 
I  should  have  ordered  the  cause  to  be  struck  out 
altogether. 

•  SitWm.  Follett  then  proceeded  with  his  argument: 
— There  are  in  this  case  two  questions,  arising  on  the 
Act  2  &  3  IVill  4,  c.  71.  The  first  is,  whether  there 
has  been  20  years'  actual  enjoyment  of  the  easement 
in  question  without  interruption;  which  certainly 
would  give  an  indefeasible  right  to  the  easement, 
under  this  Act.  The  second  is,  whether,  though  there 
has  not  been  that  enjoyment  for  the  full  period  of 
20  years,  the  Defendant  in  Error  has,  notwithstand- 
ing, acquired  the  indefeasible  right,  by  reason  of  the 
interruption  not  having  been  submitted  to  or  acqui- 
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184U  esced  iri  for  one  whole  year.  Now  the  evidence  at 
the  trial  was,  that  the  window  had  existed  for  19 
years  and  330  days  only,  when  the  wall  obstructing 
the  access  of  light  was  erected,  and  that  erection  has 
continued  ever  since:  so  that  there  never  was  an  actual 
enjoyment  of  the  access  and  use  of  light  and  air 
through  the  window,  for  the  full  period  of  20  years, 
either  with  or  without  interruption ;  and  therefore  the 
length  of  time  during  which  the  interruption  was 
submitted  to  is  immaterial.  The  Judges  in  the  Court 
of  Exchequer  Chamber,  in  affirming  the  judgment 
of  the  Court  of  Queen^s  Bench  solely  on  the  ground 
that  the  interruption  had  not  been  submitted  to  for  a 
year,  confined  their  attention  to  the  third  and  fourth 
sections ;  but  if  they  had  looked  also  to  the  fifth  and 
sixth  sections,  they  must  have  come  to  a  different 
conclusion. 

It  was  clearly  the  intention  of  the  Legislature  that 
20  years*  enjoyment,  and  no  less,  should  confer  the 
absolute  right.  That  was  clearly  expressed  in  the 
third  section.  The  sixth  section  shows  that  the  fiill 
period  of  20  years  is  requisite  to  establish  the  right, 
without  reference  to  the  duration  of  the  interruption. 
It  enacts  that  no  presumption  shall  be  allowed  in 
favour  of  any  claim,  upon  proof  of  the  enjoyment  of 
the  right  claimed  **  for  any  less  period  of  time  or 
number  of  years  than  for  such  period  or  number, 
mentioned  in  this  Act,  as  may  be  applicable  to  the 
case  and  the  nature  of  the  claim."  Here,  then,  was 
not  only  an  obstruction  before  the  number  of  20 
years,  applicable  to  the  case,  expired,  but  the  ease- 
ment was  not  enjoyed  at  all  for  20  years.  The  party 
defending  the  right  was  bound  to  show  20  years*  user, 
which,  under  the  Act,  would  be  equivalent  to  imme- 
morial custom.     The  Act  was  not  intended  to  affect 
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the  right,  but  to  save  the  trouble  of  furnishing  evi-  J84i. 
dence  of  the  user  beyond  20  years.  The  Judges 
in  the  Exchequer  Chamber  thought  they  were  forced, 
by  the  unfortunate  wording  of  the  Act,  to  the  con- 
struction they  put  upon  it;  but  that  construction 
was  obviously  so  absurd,  so  opposed  to  common 
sense,  that  this  House  will  not  allow  it  to  stand, 
unless  the  words  of  the  Act  are  imperative  and 
inflexible. 

The  third  and  sixth  sections  of  the  Act  require  an 
actual  enjoyment  of  the  easement  for  a  full  period  of 
20  years,  in  order  to  a  completion  of  the  right.  The 
Defendant  in  Error  had  not  the  enjoyment  of  light 
and  air  through  this  window  for  that  period;  and 
therefore,  at  the  time  the  obstruction  complained  of 
was  erected,  20  years  not  having  then  elapsed  from 
the  period  at  which  the  user  of  the  window  com- 
menced,  the  act  of  obstruction  was  perfectly  lawful. 
Then  how  can  an  obstruction  perfectly  lawful  at  the 
time  it  is  made,  become  unlawful  afterwards  ?  The 
Plaintiffs  in  Error  had  a  right  to  raise  this  wall  at  the 
time,  and  would  have  a  right  of  action  against  the 
Defendant  if  he  demolished  it.  The  Act  is  not 
retrospective.  Acts  of  Parliament  are  to  be  so  con- 
strued as  to  avoid  making  innocent  parties  wrong- 
doers by  relation ;  Nova  constitutio  futuris  formam 
imponere  debet,  non  prceteritis  (2  Inst.  292).  The 
judgment  of  the  Court  below  proceeded  on  the  ground 
that  the  20  years,  the  period  mentioned  in  the  Act, 
were  to  be  reckoned  from  the  commencement  of 
the  enjoyment  of  the  easement  to  the  time  when  the 
action  was  commenced,  and  not  to  the  time  when  the 
obstruction  complained  of  was  erected.  But  the  third 
and  sixth  sections  declare  that  there  must  be  20  years' 

VOL.  VIII.  R 
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1841.       actual  enjoyment  of  the  thing  claimed;  and  it  is  clear 
there  must,  for  if  this  obstruction  had  been  removed 


— — V 

Fligut 


f'*  by  the  Defendant  in  Error  before  the  20  years  had 

Thomas*  .  • 

elapsed,  an  action  of  trespass  would  have  lain  against 
him  for  such  removal.  Would  it  not  be  unreasonable 
and  incongruous  to  hold  that  the  Plainti&  in  Error 
are  liable  to  an  action  for  erecting  a  nuisance,  for  the 
abating  of  which  by  the  Defendant  they  would  have 
good  cause  of  action  against  him  ? 

If  the  House  should  be  of  opinion,  according  to 
the  plain  meaning  of  the  Act,  that  actual  enjoyment 
of  the  easement  in  this  case  for  the  full  period  of  20 
years  was  requisite  to  establish  the  absolute  right;  the 
evidence  being  that  there  was  an  enjoyment  for  only 
1 9  years  and  a  fraction,  the  second  question,  whether 
the  interruption  of  the  enjojrment  should  be  an  inter- 
ruption acquiesced  in  for  a  whole  year  to  prevent  the 
acquisition  of  the  right,  does  not  arise.  Before  the 
passing  of  this  Act  an  interruption  with  notice,  and 
acquiesced  in  even  for  a  day,  would  prevent  the  ac- 
cruing of  the  right;  and  the  period  of  limitation 
should  start  afresh  from  that  interruption,  and  run 
on  to  its  completion  without  any  other  interruption 
acquiesced  in.  The  object  of  the  Act  was  not  only  to 
shorten  the  time  of  prescription,  but  also  to  remedy 
the  inconvenience  of  obliging  the  party  claiming  the 
right  to  commence  de  novo  after  the  slightest  inter- 
ruption with  notice ;  the  period  of  a  year  being  con- 
sidered sufficient  to  show  whether  the  party  submitted 
to  it. 

He  cited  the  following  cases,  distinguishing  each 
from  the  present;  viz. — Tickle  v.  Brown (c);  Bright 

(c)  4  Ad.  &  E.  369. ;  S.  C.  6  Nev.  &  M.  230. 
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V.  Walker  (d);    JVright  v.  Williams  (e) ;    Jones  v.       i84i. 
Price  (f)  ;  Richards  v.  Fry  (g) ;  and  Lawson  v.  Lang-       Fliout 
lev  (h) : — and  added,  that  the  House  had   now  an  v. 

.       •  .  Thomas 

opportunity  of  reviewing  those  cases,  and  putting  a 
plain  and  reasonable  construction  on  the  Act.  The 
reversal  of  this  judgment  would  have  a  most  bene- 
ficial result,  by  removing  the  doubts  which  are  enter- 
tained on  the  meaning  of  the  Act;  but  should  the 
judgment  receive  their  Lordships'  sanction,  it  would 
be  necessary  to  pass  another  Act  to  correct  the 
existing  Act. 

Lord  Brougham : — There  are  no  conflicting  deci- 
sions ;  they  are  all  one  way. 

Sir  TVilliam  Follett : — There  is  no  decision  precisely 
applicable  to  this  case. 

Mr.  Serjeant  Manning  followed  on  the  same  side. 

Mr.  Erie  was  heard  for  the  Defendant  in  Error. 
His  and  Mr.  Serjeant  Manning* s  arguments  on  this 
occasion  were  not  so  materially  different  from  their 
arguments  in  the  Court  below,  which  are  already 
reported  (i),  as  to  render  it  necessary  to  report  them 
here. 

The  Lord  Chancellor : — The  facts  of  this  case,  as  june  i4. 
stated  in  the  bill  of  exceptions,  are,  that  a  window 
having  been  made  and  enjoyed  by  the  Defendant  in 
Error  for  nearly  20  years,  in  the  course  of  the  last  of 
those  20  years,  and  before  the  expiration  of  it,  the 
Defendants  below,  the  Plaintifis  in  Error,  built  a  wall 
which,  the  Plaintiff  complains,  obstructed  the  light 

(d)  1  Cr.M.  &  R.  211 5  S.  C.         {g)  1  Ad.  &  E.  698. 
4  Tyrr.  502.  (A)  4  Ad.  &  El.  890. 

(c)  1  Meea.  &  W.  77  ;  S.  C.         (t)  3  Perry  &  J).  442;  11  Ad. 

TyiT.  &  G.  375.  &  E.  688. 

(/)  3Bing.  N.S.52. 
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1841.  and  air  of  that  window.  Upon  these  facts  being 
proved,  error  is  assigned  on  the  direction  of  the 
learned  Judge  who  presided  at  the  trial ;  as  the  bill 
Thomas,  ^f  exceptions  expresses  it,  "that  the  learned  Baron 
did  then  and  there  declare  and  deliver  his  opinion  to 
the  jury,  that  the  several  matters  so  shown  and  proved 
to  the  said  jury  were  sufficient,  and  ought  to  be 
allowed  as  decisive  evidence  that  the  light  and  air 
ought  to  have  entered  through  the  said  part  of  the 
same  window,  and  to  entitle  Thomas  to  a  verdict  upon 
the  issues  joined  in  his  replications  to  the  second  and 
fifth  pleas ;  and  with  that  direction  left  the  same  to  the 
Jur}^:"  and  the  jury  found  a  verdict  accordingly. 

The  question  in  this  case  turns  on  two  sections  of 
the  Act  2  &  3  Will.  4,  c.  71. — [His  Lordship  having 
read  the  third  and  fourth  sections,  as  before  set  out, 
proceeded :] — These  being  the  words  of  the  Act  of 
Parliament,  and  the  facts  in  the  case  being  that  the 
20  years'  enjoyment  of  the  use  of  the  window  expired 
before  one  year  expired  after  the  erection  of  the  wall 
which  occasioned  the  interruption, — so  that,  in  point 
of  fact,  when  the  suit  had  commenced  20  years  had 
elapsed  from  tlie  time  when  the  window  was  first 
opened,  and  one  year  had  not  elapsed  since  the  time 
when  the  obstruction  was  created, — the  question  is, 
whether  the  learned  Baron  was  correct  in  stating  to 
the  jury  that,  under  the  provisions  of  this  Act,  the 
Plaintiffs  had  a  right  of  action  to  remove  the 
obstruction. 

The  argument  at  the  bar  rested  principally  on  this, 
that  there  had  not  been  20  years'  enjoyment.  That 
there  had  not  been  one  year's  interruption  acquiesced 
in,  is  clear  from  the  facts  stated  in  the  bill  of  excep- 
tions ;  but  the  ground  of  the  objection  to  the  direction 
of  the  learned  Judge  was,  that  there  had  not  been 
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20  years'  enjoyment  of  the  window.    Now,  in  point  of       I84i. 
fact,  there  is  no  doubt  that  there  had  not  been  20  years* 
enjoyment,  according  to  the  ordinary  meaning  and  v, 

usage  of  that  term ;  but  the  question  is  not  whether 
there  had  been  20  years*  enjoyment  in  the  ordinary 
sense,  but  whether  there  had  or  had  not  been  20 
years*  enjoyment  within  the  meaning  of  the  Act ; 
because,  whatever  term  the  Act  uses,  if  it  explains 
the  meaning  of  that  term^  it  is  quite  immaterial 
whether  the  word  may  or  may  not  be  used  in 
any  other  sense  where  it  is  not  explained  what  the 
meaning  of  the  term  is.  Now,  as  I  read  these  two 
sections,  the  meaning  is  that  there  must  be  20  years 
from  the  commencement  of  the  right  of  enjoyment  to 
the  commencement  of  the  suit;  and  no  interruptioi^ 
shall  be  considered  as  an  interruption  within  the 
meaning  of  the  Act,  that  is  to  say,  for  the  purpose 
of  interfering  with  the  20  years,  unles&  that  interrup- 
tion shall  have  lasted  one  year.  The  Act,  therefore, 
explains  what  it  means  by  enjoyment  without  an 
interruption  of  one  year's  duration.  Twenty  years 
must  elapse,  but  no  interruption  shall  be  considered 
as  preventing  the  20  years  from  running,  unless  that 
interruption  has  a  duration  of  one  year. 

Now  I  think  it  was  hardly  disputed  — although, 
when  it  was  put  to  the  learned  counsel,  an  attempt 
was  made  to  show  a  distinction — that  within  the  terms 
of  this  Act,  if  an  interruption  of  any  duration  had 
taken  place,  and  had  ceased  during  the  running  of 
the  20  years,  so  that  at  the  expiration  of  the  20  years 
there  was  no  obstruction,  that  would  prevent  the  action 
being  brought  at  the  expiration  of  the  20  years :  it 
must  be  so  within  the  terms  of  the  Act;  because  the 
objection  is,  not  that  there  is  not  20  years'  enjoyment, 

R  3 


242  CASES  IN  THE  HOUSE  OF  LORDS. 

1841.  but  that  there  is  not  20  years'  enjoyment  without 
interruption ;  and  whether  that  interruption  be  in  the 
middle  or  be  at  the  end  of  the  term,  cannot,  within 
the  meaning  of  this  clause,  create  any  difference  in 
the  result. 

That  would  be  the  construction  which  I  should 
think  the  obvious  construction  of  these  two  clauses, 
if  there  had  been  no  decision  on  the  subject.  It  does, 
however,  so  happen  that  in  all  the  Courts  at  WesU 
minster  this  question  has  arisen  more  or  less  directly. 
In  the  case  of  Jones  v.  Price  {k),  the  real  point  decided 
was  that  the  20  years  must  be  pleaded  as  being  next 
before  the  commencement  of  the  suit.  The  right  was 
there  laid,  not  as  next  before  the  obstruction  created, 
but  next  before  the  commencement  of  the  suit.  Now 
if  the  right  mode  of  pleading  be  **  next  before  the  com- 
mencement of  the  suit,"  that  of  course  implies  that  the 
plea  would  have  been  bad  if  it  had  been  *^  next  before 
the  injury  complained  of."  In  Richards  v.  Fry  (Z), 
it  was  held  that  the  laying  the  term  of  enjoyment 
before  the  act  complained  of  was  bad,  and  that  it 
ought  to  have  been  next  before  the  commencement  of 
the  suit.  There  are  also  the  case  of  Wright  v.  WiU 
Hams  {in)y  and  the  case  of  Lawson  v.  Langley{n) ; 
which  cases  prove  this,  not  only  that  it  is  good  to  lay 
the  right  20  years  before  the  commencement  of  the 
suit,  but  that  it  is  bad  if  it  is  not  so  laid  :  it  is  bad  if 
it  is  laid  next  before  the  injury  complained  of.  Those 
cases  decide  that,  according  to  the  true  construction 
of  tlie  Act,  the  20  years  are  to  be  reckoned  from  the 
date  of  the  commencement  of  the  right  claimed  until 
the  commencement  of  the  suit. 

Then  we  have  only  to  put  a  construction  on  the 

{k)  3  Bing.  N.  C.  52.  {m)  1  Mees.  &  W.  72. 

(/)  7  Ad.  &  E.  698.  (w)  4  Ad.  &  El.  890. 
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words  of  the  Act  relating  to  the  interruption.  The  i84i. 
words  of  the  fourth  section  of  the  Act  are  positive 
that  no  interruption  for  less  than  one  year  shall  be 
deemed  an  interruption  within  the  meaning  of  this  Act 
— ^the  meaning  and  purpose  of  the  Act  being  to  give 
20  years'  enjoyment  the  effect  of  absolute  right — that 
BO  interruption  of  the  enjoyment  of  that  right  for  less 
than  one  year  shall  have  effect  for  the  purposes  of 
the  Act. 

Under  these  circumstances,  I  think  there  cannot 
be  a  doubt  that  the  construction  put  upon  this  Act 
by  the  Court  below  was  a  correct  construction ;  and 
I  shall  move  your  Lordships  to  affirm  the  judgment 
with  costs. 

Lord  Brougham: — I  entirely  agree  with  my  noble 
and  learned  friend  that  the  learned  Baron  to  whose 
direction  the  exception  was  taken,  which  was  after- 
wards brought  by  writ  of  error  to  the  Exchequer 
Chamber,  and  subsequently  brought  from  the  Exche- 
quer Chamber  before  this  House,  was  right.  I  cannot 
get  over  the  words  of  the  Act,  in  the  fourth  section, 
with  respect  to  the  completion  of  the  20  years  being 
next  before  the  action  brought,  and  the  proviso 
with  respect  to  an  interruption  for  one  year's  dura- 
tion. The  arguments  which  were  used  to  show  not 
merely  the  inconvenient  but  the  apparently  absurd 
consequences  that  might  result,  I  do  not  think  suffi- 
cient to  countervail  the  plain  and  obvious  meaning 
of  the  words.  I  cannot  get  rid  of  those  words ;  and  the 
absurdity  imputed  in  the  argument  to  that  construc- 
tion, does  not  appear  to  me  sufficient  to  warrant  a 
departure  from  that  plain  construction.  Then,  as  my 
noble  and  learned  friend  has  remarked,  though  the 

R'4 


244 


CASES  IN  THE  HOUSE  OF  LORDS. 


1841. 


precise  case  may  not  have  arisen,  yet,  as  fiur  as  the 
cases  have  approached  to  the  present  case,  they  are 
clearly  in  favour  of  this  construction.  As  to  the 
doubt  said  to  be  thrown  out  with  reference  to  one 
of  those  cases,  namely,  Wright  v.  Williamsj  I  think 
it  is  not  necessary  to  say  more  than  to  observe  that 
I  for  one  certainly  do  not  partake  of  that  doubt.  I 
agree,  therefore,  with  my  noble  and  learned  friend 
that  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber must  be  affirmed. 


The  judgment  was  affirmed  accordingly. 
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James  Kay Appellant.       ,  i84i: 

^^  June  10.  14, 

John  Marshall  and  Others    -     -    -  Hespondents.. 


15.  18. 


A  Patent  had  been  obtained  for  new  and  improved  machinery  for        Patent. 
preparing  and  spinning  flax,  hemp,  and  other  fibroas  substances,     Machinery ; 
by  power.   The  improvement,  as  to  the  spinning,  consisted  in  the    ^^p^actke^' 
placing  of  the  retaining  and  drawing  rollers  nearer  to  each  other 
(at  the  distance  of  2  }  inches)  than  they  had  been  ever  used  before 
in  flax  spinning  ;  the  shortening  of  the  reach  being  rendered  prac- 
ticable by  the  maceration  of  the  flax  in  the  new  machinery  for 
preparing  it.     But  spinning  machines,  varying  in  the  distance  of 
the  reach  according  to  the  length  of  the  fibre  of  the  substance  to 
be  spun,  had  been  in  use  before  the  patent  was  obtained.— Held, 
that  the  machinery  for  spinning  was  not  a  new  invention,  and 
that  the  patent  was  not  valid  in  point  of  law. 

The  House  will  not  permit  parties,  on  appeal,  to  raise  objections 
which  they  did  not  raise  in  the  Court  below. 


This  was  an  appeal  from  two  orders  of  the  Master 
of  the  Rolls,  in  a  suit  which  was  instituted  by  the 
Appellant  against  the  Respondents,  flax-spinners  at 
Leeds  and  elsewhere  in  Yorkshire^  for  an  account, 
and  an  injunction  to  restrain  them  from  further  in- 
fringing a  patent  granted  to  the  Appellant  for  new 
and  improved  machinery  for  preparing  and  spinning 
flax,  hemp,  and  other  fibrous  substances,  by  power. 

The  bill  (filed  in  February  1835,  and  amended  in 
jipril  1836)  stated,  that  in  the  year  1824  the  Appel- 
lant invented  new  and  improved  machinery  for  pre- 
paring and  spinning  flax,  hemp,  and  other  fibrous 
substances,  by  power ;  and  that  he  obtained  letters- 
patent,  dated  the  26th  of  July  1825,  granting  to  him, 
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1841.  his  executors,  administrators  and  assigns,  the  sole  and 
^^  exclusive  right  and  privilege  of  making,  using,  exer- 
V.  cising  and  vending  his  said  invention  in  England^ 
for  the  period  of  14  years.  The  bill  then  set  forth  the 
letters-patent;  and  further  stated,  that  by  a  speci- 
fication dated  the  26th  of  January  1S26,  and  duly 
enrolled,  the  Appellant,  in  pursuance  of  the  proviso 
contained  in  the  letters-patent,  particularly  set  forth, 
described  and  ascertained  the  nature  of '"his  inven- 
tion and  its  several  parts,  and  in  what  manner  the 
same  was  to  be  performed ;  and  that  he  thereby  de- 
clared that  what  he  claimed  as  his  invention  in  respect 
of  new  machinery  for  preparing  flax,  &c.  were  cer- 
tain macerating  vessels,  and  a  trough  of  water  (both 
described  by  figures  in  the  drawing  annexed  to  the 
specification) ;  and  that  what  he  claimed  as  his  inven- 
tion in  respect  of  improved  machinery  for  spinning 
flax,  &c.  was  a  wooden  or  other  trough  (marked  in 
the  said  drawing)  for  holding  the  rovings  when  taken 
from  the  macerating  vessels,  and  the  placing  of  the 
retaining  rollers  and  the  drawing  rollers  nearer  to 
each  other  than  they  had  ever  before  been  placed, 
say  wilhin  2  \  inches  of  each  other,  for  the  purpose 
aforesaid. 

The  bill  further  stated,  that  in  the  process  of  spin- 
ning flax  by  power,  the  skein  of  flax  commonly  called 
a  roving  was  drawn  out  immediately  before  its  being 
spun,  by  means  of  drawing  and  retaining  rollers,  the 
drawing  rollers  moving  at  a  greater  velocity  than  the 
retaining  rollers  :  That  in  the  machinery  for  spinning 
flax  by  power  commonly  in  use  prior  to  the  Appel- 
lant's invention,  the  drawing  and  retaining  rollers 
were  placed  at  a  distance  of  from  12  to  20  inches 
from  each  other,  such  distance  being  regulated  by  the 
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length  of  the  staple  or  fibre  of  the  flax ;  and  that  such  isii. 
machinery  was  not  adapted  to  the  spinning  of  flax  in 
a  wet  or  macerated  state :  That  the  Appellant,  after 
many  experiments,  discovered  that  by  a  new  combi- 
nation of  the  drawing  and  retaining  rollers,  that  is, 
by  placing  the  drawing  rollers  at  a  distance  of  2  i) 
inches  only  from  the  retaining  rollers,  the  skein  of  flax 
or  roving  might  be  drawn  out  and  spun  in  a  wet  or 
macerated  state ;  and  that  when  drawn  out  and  spun 
in  such  prepared  state,  a  thread  of  a  much  finer  and 
stronger  texture  could  be  produced  than  could  be 
produced  from  the  skein  or  roving  drawn  and  spun 
with  the  machinery,  and  according  to  the  method  in 
use  prior  to  the  Appellant's  invention :  That  the  Ap- 
pellant having  made  such  discovery,  and  having  con- 
trived machinery  more  convenient  for  preparing  flax 
by  macerating  or  wetting  the  same,  than  any  there- 
tofore in  use,  and  having  also  invented  new  and  im- 
proved machinery  for  spinning  flax  in  such  macerated 
or  prepared  state,  constructed  on  the  principle  of  such 
new  combination  of  the  rollers,  he  obtained  the  afore- 
said letters-patent,  applicable  as  well  to  his  improved 
method  of  preparing  flax  as  to  his  improved  machi* 
nery  for  spinning  flax  when  so  prepared :  That  by 
reason  of  improvements  made  in  the  preparation  of 
flax  subsequently  to  the  date  of  the  letters- patent,  the 
process  of  macerating  flax  in  the  mode  described  in 
the  specification  had  become  altogether  or  in  a  consi- 
derable degree  unnecessary;  the  skein  of  flax  being, 
by  reason  of  the  improved  preparation  thereof,  ren- 
dered capable  of  being  sufficiently  wetted  for  drawing 
and  spinning,  by  being  made  merely  to  pass  through 
a  trough  of  water  previously  to  being  drawn  out  and 
spun,  which,  prior  to  such  improved  mode  of  prepa- 
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181.1.^  ration,  and  when  the  Appellant  obtained  his  letters- 
patent,  was  not  the  case ;  but  the  Appellant's  said  im- 
proved machinery  for  spinning  flax  when  so  prepared 
was  a  new  invention,  of  great  public  utility,  and  used 
to  a  great  extent;  and  that  by  means  thereof  flax 
could  be  spun  into  a  thread  of  a  much  finer  and 
stronger  texture  than  by  the  old  method ;  and  that 
since  the  promulgation  thereof,  machinery  made  upon 
the  principle  thereof  had  been  substituted  for  the 
machinery  formerly  in  use,  and  great  profit  had  been 
derived  from  the  use  of  such  new  and  improved 
machinery. 

The  bill  then  stated  that  the  patent  granted  to  the 
Appellant  was  a  valid  patent,  and  still  in  full  force ; 
but  that  nevertheless  the  defendants  had,  without  his 
licence  or  authority,  caused  great  quantities  of  new 
and  improved  machinery  for  spinning  flax  to  be  con- 
structed upon  the  principle  of  his  said  invention,  and 
had  used,  and  continued  to  use  the  same  in  their 
spinning  mills,  without  making  any  compensation  to 
him  for  the  use  thereof.  And  the  bill  charged,  that 
since  the  Appellant  obtained  his  patent,  new  machi- 
nery had  been  introduced  into  the  defendants'  mills, 
constructed  on  the  principle  of  the  said  invention, 
and  especially  with  regard  to  the  position  of  the 
drawing  and  retaining  rollers,  which  was  a  material 
part  of  the  invention :  that  the  Appellant  had  brought 
many  actions  at  law  against  parties  infringing  his 
patent,  who  had  all  submitted  and  paid  him  damages ; 
and  in  particular  against  oneWilliam  HenshaWj  against 
whom  he  had  recovered  a  verdict  for  damages,  and 
thereby  established  the  validity  of  his  patent.  The  bill, 
after  further  charging  that  the  defendants  had  much 
increased  their  business  of  flax-spinners,  and  derived 
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great  profits  from  the  use  of  the  Appellant's  invention,       i84.i . 
prayed  that  they  might  be  restrained  from  all  further        ^^^ 
infringement  of  his  patent ;  and  that  they  might  ac-         v. 
count  for  the  profits  derived  from  the  use  of  the  said 
invention  in  the  spinning  of  flax. 

The  defendants,  having  allowed  the  regular  time 
for  demurring  to  the  bill  to  expire,  obtained  the 
special  leave  of  the  Court  to  put  in,  and  they  accord- 
ingly put  in  a  general  demurrer,  which  came  on  to 
be  argued  in  June  1835,  before  the  Vice-Chancellor, 
when  his  Honor  ordered  that  it  should  stand  over, 
with  liberty  to  the  Appellant  to  bring  an  action. 
That  order  was  afterwards  discharged  by  the  Lord 
Chancellor,  and  the  demurrer  overruled  by  an  order, 
dated  the  1st  of  February  1836  (a).  The  defendants 
tlien,  by  leave  obtained  on  a  special  application  to 
the  Master  of  the  Rolls  to  file  a  double  plea  (6),  put 
in  two  pleas  to  the  bill,  and  an  answer  in  support 
of  them : — 

1st,  That  the  Appellant  had  not  before  and  at 
the  time  of  the  making  of  the  letters  patent,  found 
out  and  invented  any  new  and  improved  machinery, 
as  in  the  bill  and  the  letters  patent  and  specification 
was  alleged. 

2dly,  That  the  Appellant's  alleged  invention,  as 
in  the  bill  and  letters  patent  and  specification  de- 
scribed, was  not  before  and  at  the  time  of  the  making 
of  the  letters-patent  of  much  or  any  public  benefit 
and  utility. 

The  cause  came  on  to  be  heard  upon  the  pleas  and 
answer  in  June  1 836,  before  the  Master  of  the  Rolls, 
when  it  was  ordered  that  the  parties  should  proceed 

(a)  1  Myl.  &  C.  373.  {b)  1  Keen,  190. 
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184 1.       to  a  trial  at  law  upon  two  issues,  directed  in  the  terms 

j^'^y        of  the  pleas ;  the  Judge  before  whom  the  trial  might 

V*         be  had,  to  be  at  liberty  to  indorse  special  matters 

Marsiialu  .  ^  & 

on  the  postea. 

The  issues  accordingly  came  on  to  be  tried  at  the 
Summer  Assizes  for  the  county  of  York  in  1836, 
before  Mr.  Baron  Parke,  under  whose  direction 
a  verdict  was  found  for  the  Appellant  on  both 
issues,  with  the  following  indorsement  on  the  postea, 
of  facts  found  by  the  jury;  viz.  "  That  before 
the  granting  of  the  patent,  flax,  hemp,  and  other 
fibrous  substances  were  spun  with  machines  with 
slides,  by  which  the  reach  was  varied  according  to 
the  length  of  the  staple  or  fibre  of  the  article  to  be 
spun,  and  that  that  has  been  a  fundamental  principle 
of  dry  spinning  known  and  used  before  the  granting 
of  the  patent ;  the  reach  having  varied  in  cotton 
spinning  between  gths  of  an  inch  to  1^  inch;  in  flax 
or  line  spinning  from  14  to  36  inches ;  in  tow  spinning 
from  4  to  9  inches ;  in  worsted  spinning  from  6  to  14 
inches.  But  before  the  granting  of  the  patent,  it  was 
not  known  that  flax  could  be  spun  by  means  of  mace- 
ration as  having  a  short  fibre  at  a  reach  of  2  ]|  inches, 
or  about  those  limits.  But  before  that  time  Haraee 
Hall  had  taken  out  a  patent  for,  &c.,  with  a  specifi- 
cation as  annexed ;  and  the  machines  manufactured 
according  to  that  patent  were  constructed  with  the 
reach  of  4|  inches." 

The  defendants  moved  before  the  Master  of  the 
Rolls  that  a  new  trial  might  be  directed,  or  that  a 
case  might  be  directed  for  the  opinion  of  the  Court 
of  Common  Pleas.  On  the  hearing  of  that  motion 
on  the  31st  of  January  1837,  his  Lordship,  with 
the  acquiescence  of  both  parties,  as  the  Respondents 


\ 


Marshall. 


CASES  IN  THE  HOUSE  OF  LORDS.  251 

alleged,  ordered  a  case  for  the  opinion  of  the  said       i84.i. 
Court ;  and  that  it  be  referred  to  the  Master  to  settle      ^'    ' 
such  case,  if  the  parties  should  differ  about  it.  v. 

To  the  case  afterwards  settled  by  the  Master,  excep- 
tions were  taken  by  the  Respondents,  and  allowed. 
The  case,  as  finally  settled  by  the  Master  and  approved 
by  the  Court,  stated  the  letters-patent  and  specifi- 
cation, the  due  inrolment  of  the  specification  within 
six  months  after  the  date  of  the  letters-patent,  the 
said  order  directing  the  issues,  the  issues  so  directed, 
the  verdict  found  on  them,  the  indorsement  on  the 
postea^  the  letters-patent  mentioned  therein  as  having 
been  granted  to  Horace  Hally  with  the  specification 
thereto  belonging,  and  that  the  finding  of  the  jury  on 
the  issues  and  the  facts,  as  found  and  indorsed  on  the 
postea^  were  to  be  assumed  to  be  true.  The  question 
for  the  opinion  of  the  Court  was,  "  whether  the  Appel- 
lant's patent  was  valid  in  point  of  law.'' 

The  Judges  of  the  Court  of  Common  Pleas,  after 
hearing  the  case  argued,  certified  that  they  were  of 
opinion  that  the  patent  was  not  valid  in  point  of  law ; 
and  their  Lordships  sent  with  the  certificate  their 
reasons  for  their  opinion  (c). 

The  cause  came  on  to  be  heard  on  further  directions 
before  the  Master  of  the  Rolls,  on  the  27th  of  May 
1839,  and  afterwards  stood  for  judgment  till  the  16th 
oiJuly  1839  ;  when  his  Lordship  being  of  opinion  that 
the  patent  was  invalid,  ordered  that  the  Appellant's 
bill  should  stand  dismissed,  with  costs  both  at  law 
and  in  equity,  except  the  costs  of  the  issues  {d). 

By  an  order  of  the  Privy  Council,  dated  the  13th 
of  June  1839,  between  the  last  hearing  and  judgment, 

(c)  See  5  Bing.  N.  C  492.  (rf)  1  Beavan,  535. 
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1841.       the  patent  was  extended  for  a  term  of  three  years 
beyond  the  14  for  which  it  was  originally  granted. 

The  appeal  is  against  the  orders  of  the  31st  of 
January  1837  and  the  16th  of  Jvly  1839,  and  also 
against  the  proceedings  subsequent  to  the  first  of 
those  orders. 

Sir  Frederick  Pollock  and  Mr.  Ktndersley^  for  the 
Appellant: — ^The  order  of  the  31st  oH  January  1837, 
for  the  case  to  the  Court  of  Common  Pleas,  oi^ht  not 
to  have  been  made.  The  Respondents'  pleas,  their 
only  defence,  having  been  falsified  by  the  verdict  of 
the  jury,  the  Appellant  was  entitled  to  a  decree  in  the 
terms  of  the  prayer  of  his  bill.  The  Respondents 
tried  every  sort  of  defence:  first  by  demurrer,  in 
which  they  failed  (e) ;  then  by  plea  and  answer,  in 
which  they  had  no  better  success ;  and,  lastly,  by  a 
trial  at  law,  in  which  they  were  defeated  and  the 
Appellant's  patent  was  established.  The  Respondents 
having  put  their  defence  to  the  bill  on  pleas — ^which 
they  were  allowed  by  the  extraordinary  indulgence  of 
the  Court  to  plead,  in  a  very  objectionable  form,  after 
the  time  of  pleading  had  elapsed  (/*) — ^it  was  not 
competent  for  them  to  abandon  that  defence  and  set 
up  another,  but  they  ought  to  be  held  to  stand  or  fall 
by  the  pleas  they  put  on  the  record.  Lord  JRedesdak, 
in  his  Treatise  on  Pleading,  says,  if  a  plaintiff  con- 
ceives a  plea  defective  in  form  or  substance,  he  may 
take  the  judgment  of  the  Court  on  its  sufficiency,  and 
upon  argument  of  the  plea  it  may  be  allowed  simply, 
or  the  benefit  of  it  may  be  saved  to  the  hearing,  or  it 
may  be  ordered  to  stand  for  an  answer.     If  a  plea  is 

(e)  1  Myl.  &  C.  373.  (/)  1  Keen,  190. 
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allowed,  or  a  plaintiff  without  argument  thinks  it,  i84i. 
though  good  in  form  and  substance,  not  true  in  fact,  luT"^ 
he  may  take  issue  on  it,  and  proceed  to  disprove  the  ..  ^' 
facts  on  which  it  is  endeavoured  to  be  supported ;  for 
in  that  case  the  truth  of  the  plea  is  the  only  subject 
of  question  remaining,  so  far  as  the  plea  extends.  If 
the  defendant  then  fails  in  proving  the  facts  suggested 
by  the  plea,  so  that  at  the  hearing  the  plea  is  held 
to  be  no  bar,  and  the  plea  extends  to  the  discovery 
sought  by  the  bill,  the  plaintiff  is  not  to  lose  the 
benefit  of  that  discovery  (g).  In  this  case  the  defen- 
dants did  fail  to  prove  the  truth  of  the  facts  of  their 
pleas.  The  issue  was  directed,  in  the  terms  of  the 
pleas,  to  try  the  facts  suggested  by  them ;  and  the 
verdict  negativing  the  facts  ought  to  be  held  conclu- 
sive against  the  defendants,  not  only  in  reference  to 
the  practice  of  pleading,  but  also  in  reference  to  the 
third  and  fifth  sections  of  the  new  Patent  Act  (A). 
Prior  to  that  Act  a  defendant  was  at  liberty  to  make 
any  defence  he  pleased  to  a  suit  for  infringing  a 
patent ;  but  now,  by  the  fifth  section  of  the  Act,  he 
is  required  to  give  notice  of  any  objections  to  the 
patent  on  which  he  means  to  rely  at  the  trial,  and  no 
other  objection  shall  be  allowed  to  be  made.  The 
question  is,  whether  under  these  circumstances,  the 
Master  of  the  Rolls,  seeing,  when  the  case  came  before 
him  on  the  verdict,  that  the  pleas  were  falsified  by 
it,  ought  not  to  have  given  his  judgment  for  the 
Appellant,  instead  of  ordering  a  case  for  the  Court  of 
Common  Pleas.  The  question  annexed  to  the  case 
was,  as  construed  by  that  Court,  immaterial  to  the 
issues  raised  by  the  pleas,  and  the  order  so  construed 
was  irregular,  as  varying  on  motion  the  decree  made 
on  the  original  hearing  of  the  pleas. 

(g)  Mitf.  Plead. 301 ,  (Edit.  1827.)         {h)  5&6  W.  4,  c  83. 
VOL.  VIII.  S 
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1841.  The  opinion  of  the  Court  of  Common  Pleas  cannot 

'  ^  *  be  supported  in  law ;  it  did  not  apply  to  the  letters- 
p.  patent,  or  to  any  defect  on  the  face  of  them,  but  to 
Marshall.  ^^  fQpjjj  of  the  specification — a  point  which  was  not 
raised  by  the  pleas  at  all.  The  points  raised  by  the 
pleas  and  by  the  issue,  and  also  on  the  case  sent  to 
that  Courts  was  whether  the  machinery  of  which  the 
plaintiff  claimed  to  be  the  inventor  was  new,  and 
whether  the  invention  was  of  public  utility.  That 
machinery,  though  the  defendants  attempted  by  their 
pleas  to  divide  it  into  two  distinct  processes,  was  one 
combined  operation,  by  maceration  of  the  fibres  and 
contraction  of  the  reach,  spinning  flax  at  a  distance 
of  2  ]|  inches  between  the  rollers :  and  the  jury  having 
found  it  to  be  new  and  useful,  there  was  nothing  on 
the  face  of  the  patent  to  make  it  void.  The  verdict 
of  the  jury  was  not  neutralised  or  invalidated  by 
their  finding  of  the  facts  indorsed  on  the  postea; 
that  indorsement  applied  to  matters  stated  in  the 
specification. 

[The  Lord  Chancellor : — A  Court  of  Equity  regards 
as  much  the  indorsement  on  the  postea  as  the  verdict ; 
the  whole  inquiry  being  for  the  information  of  the 
Judge  in  equity.] 

It  is  not  denied  that  the  indorsement  is  part  of  the 
finding  of  the  jury.  Both  together  showed  no  good 
defence  in  law  to  the  relief  prayed  by  the  bill.  Some 
parts  of  the  plaintiff's  machinery  described  in  the 
specification  were  not,  nor  alleged  by  him  to  be  new; 
but  the  whole  combination  was  new,  and  produced  the 
most  important  results  to  manufacture.  It  seldom 
happens  that  the  most  useful  inventions  are  perfectly 
new,  or  the  result  of  pure  science.  Sir  H.  Davy*s  lamp 
is  one  of  the  few  exceptions :  philosophical  instruments 
^^  are  also  to  be  excepted.    The    patent  laws  protect 

^\  every  new  combination   or  variation  of  machinery 
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applicable  to  useful  purposes.     Of  that  description        i^ii, 
was  Neilso7C%  patent  for  blowing  blasts  of  hot  air  into        kav 
fiimaces;  and  also  a  patent  taken  out  for  cleanino:  lace    ^,    ^' 

i_  A  11  1.11.1  1  ,  -.    Marshall. 

by  an  Argand  lamp  lighted  with  gas,  the  novelty  of 
which  was  the  substitution  of  gas  for  oil.  It  was  no 
part  of  the  judgment  of  the  Court  of  Common  Pleas 
that  the  Appellant  did  not  discover  what  was  new  and 
useful ;  but  they  held  that  his  specification  containing 
two  separate  things,  both  useful,  but  one  only  new, 
was  bad,  and  therefore  the  patent  was  void.  The 
jury  found  that  the  Appellant  invented  something 
deserving  a  patent ;  the  Court  did  not  deny  that  find«- 
ing,  but  said  the  specification  claimed  something  that 
was  not  new,  and  that  vitiated  the  patent.  This  case 
is  distinguishable  from  Brunton  v.  Hawkes(i)  and 
Baulton  v.  Bull  {k). 

The  opinion  of  the  Judges  of  the  Court  of  Common 
Pleas  forms  no  part  of  the  record  in  the  Court  of 
Chancery,  and  consequently  is  not  the  subject  of  ap- 
peal ;  but  the  judgment  of  the  Master  of  the  Rolls 
declaring  the  patent  invalid,  and  dismissing  the  Ap- 
pellant's bill  with  costs,  which  is  appealed  from,  is 
founded  on  the  same  misapprehension  of  the  claim  of 
invention  as  described  in  the  specification,  instead  of 
what  is  actually  protected  by  the  patent ;  and  to  that 
judgment  the  same  objections  apply.  If  the  opinion 
certified  by  the  Court  of  Common  Pleas  cannot  be 
sustained,  neither  can  the  judgment  of  the  Master 
of  the  Rolls ;  which  ought  therefore  to  be  reversed, 
especially  when  it  is  remembered  that  the  Appel- 
lant had  14  years'  enjoyment  of  his  patent,  which  he 
defended  and  established  by  several  actions ;  and  now 
he  has  obtained  from  the  Privy  Council  an  extension 
of  it  for  three  years  more. 

(0  4  Barn.  &  Aid.  541.  {k)  2  H.  Blac  463. 
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1841.  Mr.  Pemberton  and   Sir  William  Follettj  for  the 

Respondents: — What  the  Appellant  claims  as  new 
machinery  is  not  new.  The  placing  the  rollers  at  2  i 
inches  distance  is  not  new :  they  have  been  placed 
nearer  in  cotton-spinning. .  They  have  always  varied 
in  distance,  according  to  the  length  of  the  fibre  of  the 
substance  to  be  spun.  Suppose  the  macerating  of  the 
flax  is  new,  then  the  patent  ought  to  be  taken  out  for 
that  only,  and  not  for  two  processes,  one  of  which  is 
not  new.  If  part  of  the  invention  claimed  fiadls,  the 
patent  for  the  whole  is  void.  The  Appellant  does  not 
claim  anything  in  respect  of  the  macerating  process, 
which  he  says  is  now  unnecessary :  he  claims  for  the 
machinery  for  spinning ;  which,  not  being  new,  cannot 
be  the  subject  of  a  patent. 

[The  reports  of  the  argument  on  the  demurrer 
(1  Myl.  &  C.  380),  of  Sir  W.  Folletfs  argument  on  the 
case  in  the  Common  Pleas,  and  of  the  reasons  given  by 
the  Judges  of  that  Court  for  their  opinion  (5  Bing. 
N.  C.  492),  and  again  of  the  judgment  of  the  Master 
of  the  Rolls  (1  Beav.  535),  together  with  the  followii]^ 
judgment  of  the  Lord  Chancellor,  make  it  quite  unne- 
cessary to  give  here  more  than  the  above  outline  of 
the  arguments  on  the  present  occasion.] 

June  18.  The  Lard  Chancellor: — ^In  this  case  the  plaintiff 

complains  of  the  defendants'  having  infringed  his 
patent,  and  of  the  course  which  has  been  taken  below ; 
one,  certainly,  not  of  very  ordinary  occurrence,  as 
your  Lordships  will  see  when  I  call  your  attenticm 
to  the  mode  in  which  the  case  was  disposed  of  in  the 
course  of  the  proceedings.  The  bill  sets  forth  the 
letters-patent  and  specification,  and  states  that  the 
invention  was  in  respect  of  machinery  for  preparing 
and  spinning  flax,  hemp,  and  other  fibrous  substances. 
It  states  the  specification,  and  then  states  that  the  first 
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process,  namely,  that  of  macerating  the  flax,  had  to  Jltll 
a  considerable  degree  become  unnecessary.  It  then 
complains  of  what  the  defendants  have  done,  not  as 
interfering  with  the  plaintiff's  patent  as  regards  the 
preparing  of  the  flax  for  spinning,  but  as  having 
invaded  his  patent  so  far  as  it  was  for  an  improved 
machinery  for  drawing  and  spinning  flax ;  which 
machinery  for  drawing  and  spinning  flax  is  stated  to 
have  been  in  use,  and  very  generally  adopted.  That 
is  the  complaint  made  by  the  bill,  to  which  the  de- 
fendants pleaded,  and  by  their  pleas  thus  raised  two 
objections  to  the  plaintiff's  title.  The  first  objection 
was,  ^'  That  the  plaintiff  had  not  before,  and  at  the 
time  of  the  making  of  the  letters-patent  in  the  bill 
mentioned,  found  out  and  invented  any  new  and  im- 
proved machinery,  as  in  the  said  bill  of  complaint, 
and  in  the  said  letters-patent  and  specification,  is 
alleged."  That  objection  therefore  was,  that  the  patent 
was  bad,  because  the  invention  described  in  the  letters- 
patent  and  specification  was  not  new,  that  there  was  not 
any  novelty  in  it ; — ^alluding  to  the  rule  of  law,  that  if 
any  part  of  that  which  is  claimed  as  a  new  invention, 
was  not  in  fact  new,  the  patent  would  be  bad.  First 
of  all,  upon  the  construction  of  this  plea,  I  cannot 
entertain  a  doubt  that  the  terms  ^^  any  new  and  im* 
proved  machinery,  as  in  the  said  bill  of  complaint 
and  the  said  letters-patent  and  specification  is  alleged,'' 
are  to  be  construed  as  meaning  any  such  machinery 
as  is  there  alleged,  and  in  respect  of  which  the  patent 
is  claimed :  but  I  apprehend  that  that  does  not  now 
come  before  your  Lordships  for  decision. 

The  two  pleas  having  been  set  down  for  argument, 
ah  issue  was  directed,  which  was  afterwards  tried.  No 
judgment  was  pronounced  on  the  validity  of  the  pleas, 

the  parties  having,  although  it  is  not  expressed  in 
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1841.       terms  in  the  order,  thought  it  expedient  to  proceed 
"^^[7^      to  the  trial  of  the  truth  of  the  pleas,  not  obtaining  or 
V-  asking  the  judgment  of  the  Court  as  to  the  l^ality  of 

the  pleas,  and  as  to  how  fieir  they  raised  the  important 
fact.  They  proceeded  to  a  trial  accordingly,  and  on 
the  trial  the  jury  found  in  favour  of  the  novelty  and 
of  the  usefulness  of  the  invention ;  but  there  was  an 
indorsement  on  the  postea^  which  stated — [His  Lord- 
ship read  the  indorsement,  as  before  stated,  p.  250  :j 
— Now  that  indorsement,  which  is  to  be  taken  as  part 
of  the  information  which  the  Court  was  to  act  upon 
as  ascertained  before  the  jury,  states  the  various  dis- 
tances at  which  the  rollers  were  placed  in  the  ordi- 
nary spinning  machines,  and  states  as  a  fact,  which 
cannot  now  be  in  dispute,  '^  that  before  the  granting  of 
the  patent,  flax,  hemp,  and  other  fibrous  substances 
were  spun  with  machines  with  slides,  by  which  the 
reach  was  varied  according  to  the  length  of  the  staple 
or  fibre  of  the  article  to  be  spun."  We  have  it  there- 
fore as  a  fact,  now  to  be  assumed  as  true,  that  spinning 
machines  were  constructed  with  rollers,  the  distances 
between  which  varied  according  to  the  substance  to 
be  spun. 

Now  all  the  variation  which  the  plaintiff  introduced 
into  the  ordinary  spinning  machine,  which  he  claims 
as  his  invention,  is  fixing  the  rollers  at  2  J  inches 
distance  from  each  other ;  and  that  he  states  is  such 
an  improvement  to  the  ordinary  spinning  machine  as 
entitles  him  to  be  protected  from  all  the  rest  of  the 
world,  against  their  using  spinning  machines  with 
the  rollers  at  that  distance.  It  is  not,  as  was  argaed 
at  the  bar,  one  invention,  namely,  the  macerating  the 
flax,  and  using  the  flax  so  macerated,  with  a  parti- 
cular machine.  The  earlier  part  of  the  invention  he 
not  only  does  not  claim  as  against  the  defendants, 
but  does  not  complain  of  the  'defendants  as  having 
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used  that,  which,  in  point  of  fact,  it  is  quite  clear  they  1 84i. 
did  not  so  use ;  and  in  point  of  fact,  it  is  quite  clear 
that  he  has  not  adopted  that  mode.  Another  mode 
has  been  adopted  of  macerating  the  flax,  and  the  flax 
8o  macerated  by  another  process  has  been  used  in  a 
machine  with  rollers  at  the  distance  of  2  i  inches. 

If  the  patent  be  good  so  far  as  the  spinning  machine 
is  concerned,  that  is  to  say,  if  the  plaintifi*  has  a  right 
to  tell  the  defendants  and  all  the  rest  of  the  world 
that  they  shall  not  use  the  common  spinning  machine 
with  rollers  at  2  i  inches  distance,  then  the  existence 
of  the  patent  deprives  the  defendants  and  all  the  rest 
of  the  world  of  the  right  of  using  the  ordinary  spinning 
machine  in  the  form  in  which  they  had  a  right  to  use 
it  before  the  patent  was  granted.    That  is  not  the 
object  of  the  patent :  if  he  has  (discovered  any  means 
of  using  the  spinning  machine  which  the  world  had 
not  known  before,  the  benefit  of  that  he  has  a  riglit 
to  secure  to  himself  by  means  of  a  patent ;  but  if  this 
mode  of  using  the  spinning  machine  was  known  before 
— and  the  indorsement  upon  the  postea  states  that  it 
was  known  before — then  the  plaintiff*  cannot  deprive 
them  of  having  the  benefit  of  that  which  they  enjoyed 
before.     The  indorsement  on  the  postea^  stating  that 
the  rollers  had  been  used  at  a  variety  of  distances 
(not  precisely  specifying  2^  inches,  but  stating  that 
the  distances  had  been  made  to  vary  according  to  the 
length  of  the  fibre  to  be  spun),  appears  to  me  to  esta- 
blish a  fact  which  is  of  itself  conclusive  against  the 
plaintiff.    Some  question  was  raised  at  the  bar  as  to 
whether  the  effect  of  the  maceration  was  to  shorten 
die  fibre :  there  is  no  very  distinct  evidence  on  the 
subject,  but  upon  referring  to  what  has  taken  place 
in  the  Court  below,  it  does  not  appear  that  any  doubt 
existed  that  the  effect  of  the  maceration  was  to  detach 
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1841.  one  fibre  from  another;  the  substance  consisting  ci 
j^]^Y  ^  variety  of  fibres  of  the  length  of  2  J  inches  each, 
V.  which,  when  combined,  constituted  a  compound  fibre 
of  considerable  length,  but  when  detached  by  means 
of  maceration  by  the  application  of  moisture,  then 
each  individual  fibre  was  reduced  to  the  length  of 
2  i  inches.  It  does  not  appear  to  me,  however,  that 
this  case  can  depend  upon  this  circumstance,  be- 
cause the  real  use  of  the  spinning  machine,  before 
that  process  of  maceration  was  introduced,  was  this, 
— a  machine  for  spinning  with  rollers  at  any  dis- 
tance at  the  option  of  the  party  using  it,  or  accord- 
ing to  the  substance  to  be  spun ;  and  any  substance 
might  be  spun  that  was  capable  of  being  so  spun,  with 
rollers  at  2  i  inches  distance,  because  the  fibre  was  of 
that  length,  or  for  any  other  reason ;  that  is  quite 
immaterial.  The  question  is,  whether  it  is  an  inno- 
vation the  placing  the  rollers  at  2  J  inches  distance 
from  each  other:  but  by  the  indorsement  on  the 
postea^  we  are  told  that  the  distance  between  the 
rollers  varied  according  to  the  length  of  the  fibre  of 
the  substance  to  be  spun.  Under  these  circumstances, 
the  case  now  being  reduced  simply  to  the  question 
whether  the  construction  proposed  by  the  patent  is  an 
improvement  of  the  spinning  machine,  it  appears  to 
me  that  the  judgment  of  the  Court  of  Common  Pleas 
is  well  founded,  confined  as  it  is  now  to  that  point ; 
and  that  such  a  patent  is  not  valid  in  point  of  law. 
Some  objection  was  made  to  the  course  which  was 
adopted  in  sending  the  case ;  that  is  to  say,  to  the 
terms  in  which  the  case  was  sent.  It  appears  there 
is  no  question  that  the  parties  below  were  willing  to 
adopt  the  terms  proposed,  in  order  to  put  an  end  to 
the  litigation ;  and  that  the  Court  therefore  sent  a 
case  embracing  the  right  of  the  parties,  namely,  the 
validity  of  the  patent,  confined  to  the  particular  point 
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raised.  That  of  itself  would  be  an  answer  to  the  i84i. 
objection  now  made  to  the  form  in  which  the  case 
was  sent ;  because  this  House  will  not  permit  parties, 
upon  appeal,  to  raise  an  objection  which  they  did  not 
think  proper  to  raise  before,  and  on  which  they  did 
not  obtain  the  judgment  of  the  Court  below. 

But  even  independently  of  that  consideration, 
although  the  terms  of  the  question  for  the  Court  of 
Common  Pleas  are  as  to  the  validity  of  the  patent, 
you  must  take  the  whole  case  together :  you  have  the 
facts  stated  which  raise  the  objections  to  the  validity 
of  the  patent,  which  are  contained  in  the  pleas ;  and 
these  facts  are  confined  to  the  question  of  noyelty, 
and  to  the  question  of  usefulness.  In  point  of  fact, 
therefore,  although  the  terms  in  which  the  question 
is  couched  are  larger  than  the  plea,  it  is  the  very  same 
question  which  was  raised  before  his  Lordship  the 
Master  of  the  Rolls, — ^and  that  was  the  question  on 
which  the  judgment  of  the  Court  of  Common  Pleas 
was  pronounced.  It  does  nothing  more  than  esta- 
blish this  proposition,  that  the  objection  taken  to  the 
patent,  namely,  that  it  was  not  new  and  not  useful 
(novelty  is  the  question  rather  on  which  it  turned), 
is  a  good  objection ;  and  that  the  patentee  has  failed 
to  show  that  that  for  which  alone  he  has  claimed 
the  patent  is  any  novelty,  and  entitles  him  to  the 
benefit  of  a  patent. 

Lord  Brougham  concurred. 

Ordered  that  the  appeal  be  dismissed,  with  costs, 
and  that  the  orders  and  proceedings  complained  of 
be  affirmed. 
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1841:  IN  COMMITTEE  OF  PRIVILEGES. 

June  14w  17. 


21. 


The  Earl  of  Athlone's  Claim. 


) 


Evidence  of    The  book  kept  at  the  British  Ambassador's  hotel  in    Pctris,  in 
Marriage.         which  the  Ambassador's  chaplain  makes  and  sabscribes  entries  of 

all  marriages  of  British  subjects^  celebrated  by  him,  has  not  the 
authenticity  of  an  English  parish  register.  An  attested  copy  of 
an  entry  in  it,  is  not  admissible  to  prove  a  marriage. 

The  petition  of  the  Right  hon.  Oeorge  Godart  Henry 
de-Reede-de-Ginckellj  Earl  of  At hlone  in  the  Peerage 
of  Ireland^ — presented  to  the  House  of  Lords  in  Jfoy 
1841,  and  referred  by  the  House  to  the  Lords'  Com- 
mittees for  Privileges  to  consider  and  report  thereon, 
— stated  that  in  July  1812,  petitioner's  father  made 
out  his  claim  to  be  admitted  to  vote  in  the  election  of 
representative  Peers  of  Ireland,  and  died  in  October 
1823,  leaving  the  petitioner,  his  only  son  surviving, 
who  thereupon  succeeded  to  the  said  title  of  Earl  of 
At  hlone;  and  therefore,  in  virtue  of  that  Peerage^ 
the  petitioner  claimed  a  right  to  vote  at  the  election 
of  Peers  of  Ireland  to  sit  in  the  Parliament  of  the 
United  Kingdom,  and  to  enjoy  all  other  privil^es 
incident  to  such  Peerage ;  and  he  prayed  that  his  said 
right  might  be  admitted. 

At  the  sitting  of  the  Committee,  on  the  14th  of 
June  1841, 

Mr.  A.  J.  Lewis  J  counsel  for  the  petitioner,  after 
giving  in  some  formal  proofs,  in  order  to  prove  the 
marriage  of  the  petitioner's  parents  offered  to  put  in 
an  attested  copy  of  an  entry  in  the  manuscript  book 
kept  at  the  British  Ambassador's  hotel  in  PariSj  pur- 
porting to  be  an  entry  of  their  marriage  there  on  the 
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1 9  th  of  March  1 81 8,  and  to  be  signed  by  Dr.  Luscombe^       1 84 1 . 
tlie  Ambassador's  chaplain.  Earlof 

The  Lord  Chancellor  said,  the  Committee  would  cIaim!* 
not  admit  an  entry  in  that  book  as  evidence  of  the 
marriage ;  it  was  not  like  a  parish  register,  nor  had 
its  authenticity  been  ever  recognised :  it  would  there- 
fore  be  necessary  to  produce  some  witness  who  was 
present  at  the  marriage. 

Mr.  Lewis  observed  that  the  marriage  took  place 
23  years  ago,  and  there  was  no  witness  of  it  in  this 
country. 

The  Committee  suggested,  that  probably  the  Bri- 
tish Ambassador  in  Paris  at  the  time,  or  some  person 
attached  to  the  embassy,  might  remember  the  mar- 
riage :  at  all  events  it  was  incumbent  on  the  petitioner 
to  try  to  produce  better  evidence. 

The  matter  being  postponed  to  the  17th  of  June^ 
Lord  Stuart  de  Rothsay  then  attended;  and  being 
sworn  at  the  table  by  the  Lord  Chancellor,  in  order 
to  give  evidence  on  behalf  of  the  petitioner,  said  he 
was  the  British  Ambassador  in  Paris  in  the  year  1818, 
and  he  remembered  very  well  the  late  Earl  of  Athlone^ 
and  a  lady  whom  he  knew  afterwards  as  Lady  Athlone, 
coming  to  his  hotel  in  the  spring  of  that  year,  for 
the  purpose  of  being  married.  He  remembered  hav- 
ing conversed  with  them  in  an  apartment  in  the 
hotel :  he  was  not  present  at  the  marriage,  but  he 
had  no  reason  to  doubt  that  they  were  married  there 
that  day. 

The  Committee,  being  satisfied  with  that  proof  of 
the  marriage,  and  having  before  received  evidence 
that  the  petitioner  was  bom  in  November  1820; 
reported  to  the  House  that  he  had  made  out  his 
claim,  and  the  House  resolved  accordingly. 
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1840: 
Jan.  28.  31. 

1841: 
June  29. 


Thut. 

Duties  and 

LiainiUiei  of 

Ihateeg. 

Costi. 
Practice, 


William  Foreman  Home  and  Another,    Appellants. 

John  Pringle  and  Others,  Represen-  ] 
tatives   of   the    deceased   Willl^m  I 
Prinqle  ;  and  John  Hunter  and  \  Respondents. 
Others,  Representatives  of  the  de-  f 
ceased  James  Hunter      -    ^    -    -J 

JSt  e  Contra. 

Estates  in  Scotland  were  conveyed  by  trust-dispoaition  to  three 
troBtees,  to  collect  and  apply  the  rents  as  therein  mentioned,  with 
100/.  a  year  for  their  trouble,  besides  all  the  necessaiy  expenses 
of  managing  the  estates ;  and  with  power  to  appoint  and  remove 
factors,  pay  their  salaries,  and  settle  their  accounts  annually ;  and, 
within  six  months  after  clearance  with  the  factors,  to  get  their 
own  accounts  approved  by  an  accountant,  whose  approbation 
would  be  a  discharge  to  them ;  each  being  liable  only  for  his  own 
actual  intromissions,  and  no  farther  liable  for  the  factors  than  that 
they  should  be  reputed  responsible  at  the  time  of  their  appoint- 
ment. The  trustees  appointed  one  of  themselves  to  be  Victor, 
with  a  salary,  and  he,  though  of  undoubted  responsibility  at  that 
time,  afterwards  retained  large  balances  at  the  annual  settle* 
ments  of  accounts;  whereon  one  of  the  trustees,  who  was  cashier, 
urged  him  to  pay  up ;  but  the  balances  against  him  increasing, 
•  both  trustees,  after  failing  in  their  exertions  to  obtain  payment^ 
revoked  his  appointment  as  foctor,  and  he  became  bankrupt,  owing 
a  large  debt  to  the  trust-estate.— >Held  by  the  Lords  (aflbming 
decrees  of  the  Court  of  Session  in  Scotland  in  an  action  raised  by 
the  first  heir  of  entail,  to  whom  the  trustees  were  bound  to  accoont 
for  their  management) : 

1st,  That  the  appointment  of  one  of  the  trustees  to  be  &ctor  was 
not  of  itself  such  a  breach  of  trust  as  subjected  the  other  trostees 
to  all  the  consequences  resulting  from  it. 

2dly,  That  there  was  not  such  gross  negligence,  in  the  two  trus- 
tees permitting  the  factor  to  retain  balances,  as  to  subject  them 
to  liability  for  the  ultimate  balance  due  from  him  to  the  trust- 
estate. 

The  appointment,  by  trustees,  of  one  of  their  number  to  be  factor  to 
the  trust-estates,  would  not  of  itself  make  them  liable  for  his  de- 
faults ;  but  by  so  making  him  their  agent  they  would  be  liable  for 
his  defaults  as  agent,  and  not  as  co-trustee,  in  the  same  way  that 
they  would  be  liable  for  the  defaults  of  any  other  person  whom 
they  might  appoint  to  the  office.  The  principle  of  the  rule  is  the 
same  in  Scotland  as  in  England, 
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The  mere  fact  of  trustees  allowing  balances  to  remain  against  their  181-0. 
factor  at  the  annual  settlement  of  his  accounts,  where  it  is  impos- 
sible to  include  his  whole  receipts  and  payments  for  the  year,  is 
not  a  breach  of  trust,  or  such  culpable  negligence  as  would  make 
them  liable  for  the  ultimate  balances  due  from  him  to  the  trust : 
Secus^  if  they  assented  to  his  contrivances  to  retain  larger  balances 
than  were  necessary  for  the  management  of  the  trust. 

A  trustee  does  not,  by  being  cashier  to  the  trust-estate,  incur  any 
additional  liability  in  respect  of  its  management  beyond  what  he 
was  subject  to  as  trustee. 

The  rule  of  the  Courts  in  England  preventing  trustees  from  having 
any  office  with  profit  under  the  trust,  or  any  remuneration  for  their 
trouble,  beyond  what  the  trust-deed  allows  them,  is  so  beneficial, 
that  a  different  rule  ought  not  to  be  sanctioned  in  Scotland, 

(QtuBrCj  whether  the  contrary  practice  there  is  not  assumed,  rather  - 
than  decided,  to  be  legal.) 

A  Court  of  Appeal  will  not  entertain  an  appeal  for  costs  alone. 
(Qucsre^  whether  if  a  decree  be  appealed  from  on  the  merits,  it  is 

not  competent  for  the  Respondent  to  present  a  cross-appeal  on  the 

question  of  costs.) 

Where  Respondents  have  different  defences,  the  House  will  hear 
two  counsel  for  one  on  the  whole  case,  and  two  for  the  other  on 
the  points  wherein  their  defences  differ. 

XHE  question  in  these  appeals  arose  upon  settle- 
ments executed  by  George  Harney  Esq.  of  Wedderbum^ 
who  by  a  trust-disposition,  dated  the  16th  oijuly  1816, 
conveyed  his  estates,  real  and  personal,  including  his 
estates  of  BUlie  and  PaxtoUf  situate  in  Berwickshire^ 
to  David  Renton^  William  Pringle,  and  John  Benton, 
and  such  persons  as  he  or  they  might  assume.  These 
trustees  were  empowered  to  act  in  succession  in  the 
order  in  which  they  were  named;  to  enter  vassals, 
grant  tacks,  and  remove  tenants ;  also  **  to  name  and 
remove  factors  from  time  to  time,  with  such  powers, 
and  liable  to  such  diligences,  as  they  should  think 
proper ;"  and  "  to  give  such  salaries  to  the  factors,  and 
gratifications  to  any  other  persons  employed  in  rela- 
tion to  the  premises,  as  the  said  trustee  or  trustees 
shall  think  expedient  at  the  time ;  and  to  settle  ac- 
counts annually   with   the  said   factors,   and  upon 
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1 840«  payment  of  what  shall  be  found  due,  to  ezoner  and 
discharge  them  of  their  intromissions  and  manage- 
ment; and  within  six  months  after  each  clearance 
with  the  factors,  the  said  D.  Henton,  JV.  PringUj 
and  J.  HentoHf  or  other  trustee  or  trustees  acting  in 
the  order  above  mentioned  for  the  time,  shall  make 
up  the  accounts  of  his  or  their  intromissions  during 
the  period  of  the  factor's  accounts,  and  get  the  same 
examined  and  approved  of  by  an  accountant  of  cha- 
racter in  Edinburgh ;  and  if  the  account  is  approved 
of  by  the  said  accountant,  such  approbation  is  hereby 

declared  to  operate  as  a  fiill  exoneration  of  the  said 
trustee  or  trustees  for  their  whole  management 
during  the  currency  of  said  account/'  And  it  was 
farther  provided,  that  the  said  D.  Rentan^  &c.  or 
other  trustee  or  trustees  named  or  to  be  named, 
*^  shall  no  ways  be  obliged  to  do  diligence  otherwise 
than  as  he  or  they  shall  think  fit;  nor  shall  he  or  they 
be  liable  for  omissions,  but  only  for  each  of  them  for 
himself,  and  his  own  actual  and  personal  intromissions ; 
nor  shall  they  be  farther  liable  for  their  inctors  than 
that  they  shall  be  habit  and  repute  responsible  at  the 
time  of  entering  upon  their  office." 

The  purposes  of  the  trusts  were  for  payment  of 
the  truster's  debts,  of  all  public  burdens  affecting 
the  said  estates,  and  of  the  interest  of  all  debts  of  the 
truster,  **  and  of  all  necessary  charges  and  expenses 
to  be  disbursed  by  the  said  trustees  or  their  factors 
in  executing  this  trust-right;  which  charges  and 
expenses  are  to  be  taken  on  the  honest  ward  of 
the  acting  trustee  or  trustees  for  the  time^  and  not 
to  be  subject  to  challenge  on  any  account  or  pre- 
text whatever ;  and  for  payment  of  such  salaries  and 
gratifications  as  the  said  trustees  shall  give  to  factors, 
lawyers,  arbiters,  or  others,  who  shall  be  employed 
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with  relation  to  the  management  of  this  present  trust,  1840. 
and  of  the  yearly  sum  of  100/.  sterling  as  a  gratifica- 
tion to  the  acting  trustee  or  trustees  for  their  trouble 
in  the  mans^ement ;  it  being  hereby  declared  that  in 
case  there  be  at  any  time  more  than  one  acting  trustee, 
the  said  yearly  sum  of  100/.  sterling  shall  be  equally 
divided  among  the  said  acting  trustees."  The  last 
purpose  of  the  trust  was  for  applying  the  free  residue 
of  the  rents  of  the  estates  in  payment  and  extinc- 
tion of  the  whole  remaining  debts  due  by  the  trus- 
ter. And  on  fulfilment  of  the  whole  purposes,  the 
tnistees  were  to  denude  and  convey  over  the  estates 
to  the  heirs  of  entail,  nominated  in  a  separate  deed, 
and  to  render  an  account  of  their  intromissions  and 
management. 

A  deed  of  nomination  of  heirs  was  executed  of  the 
same  date  with  the  trust-disposition,  but  was  afterwards 
guperseded  by  another  deed  of  nomination  executed  in 
favour  of  the  Appellant.  A  supplementary  trust-deed 
was  executed  on  the  16th  of  August  1819,  recalling 
the  nomination  of  trustees  in  the  deed  of  1816,  and 
conveying  the  estates  of  the  truster  "  to  and  in  favour 
of  WUliam  MoUe,  the  said  William  Pringle,  and  James 
Hunter^  and  to  the  survivor  or  survivors  of  them, 
who  shall  accept,"  and  declaring  that  **  a  majority  of 
my  said  trustees,  accepting  and  surviving,  shall  at  all 
times  form  a  quorum  for  executing  the  purposes  of 
the  said  trust ;  and  that  the  said  TF.  MoUe^  IV.  Pringle^ 
and  J.  Hunter,  as  trustees  foresaid,  shall  have  the 
same  powers,  and  be  subject  to  the  same  declarations, 
conditions,  provisions  and  reservations,  as  if  named 
and  appointed  as  such  in  grcsmio  of  the  foresaid  trust- 
right,  to  which  this  supplementary  trust-deed  has  an 
express  relation,  excepting  in  so  far  as  altered  by 
^ese  presents." 
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1 8io.  On  the  death  of  Mr.  Home  in  January  1 820,  the 

trustees  accepted  the  trust,  and  proposed  to  hold  a 
meeting  in  Edinburgh,  on  the  17th  oi  March.  The 
meeting  took  place  on  that  day,  and  was  attended  by 
Molle  and  Pringle,  and  by  the  Appellant,  who  was  the 
first  heir  of  entail  under  tlie  trust-disposition.  He  was 
accompanied  by  Mr.  John  Wauchope^  W.  S.,  as  his 
legal  adviser.  Hunter,  the  other  trustee,  intended  to 
be  present  also,  but  he  was  led  by  a  note  from  the 
Appellant  to  believe  that  the  meeting  would  not  be 
held  on  that  day. 

From  the  terms  of  the  settlements  the  Appellant 
was  entitled  to  the  profits  of  the  estate  otPaxtoni  and 
at  this  meeting  he  proposed  that  he  himself  should  be 
appointed  factor  over  the  other  trust-estate  otBUlie^  the 
rents  of  which  formed  the  principal  trust-fund  for  pay* 
ment  of  the  truster's  debts  and  legacies.  It  appeared 
to  the  trustees  present  that  such  an  forangement 
would  be  inconsistent  with  the  views  of  their  consti- 
tuent ;  and  on  a  view  of  their  own  situation  and  du- 
ties, they  declined  to  accede  to  the  proposal.  The 
minute  of  the  meeting  expresses  that  ^*  the  trustees 
hereby  appoint  Mr.  Pringle  to  be  their  cashier ;  Mr. 
MoUe  to  be  factor ;  Messrs.  Molle,  TurnbuU  &  Brown, 
writers  to  the  signet,  to  be  agents  in  Edinburgh ;  and 
Mr.  Hunter  to  be  agent  before  the  sheriff,  commis- 
sary, and  other  courts  in  Berwickshire  \  and  they 
directed  a  factory  to  be  made  out  in  favour  of  }Ar. 
Molle''  Mr.  Pringle  was  depute-clerk  of  Session  in 
Edinburgh;  Mr.  Hunter  was  a  writer  in  Dunse,  Ber- 
wickshire ;  and  Mr.  Molle  was  the  first  member  of  the 
said  firm  of  Molle,  Tumbvil  &  Brown,  and  he  was  then 
reputed  to  be  a  man  possessed  of  considerable  propertjr 
and  credit.  The  Appellant  was  a  practising  attomqr 
in  the  town  of  Berwick-upon-Tweed,  and  had  the 
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assistance  of  an  experienced  practitioner,  Mr.  Wau-  isio. 
ckopCf  and  made  no  objection  at  the  time  to  the  arrange- 
ment. In  conformity  with  the  resolution  of  the  meeting, 
a  deed  of  factory  in  favour  of  Mr.  Molle  was  prepared 
in  common  form,  taking  him  bound  in  general  terms, 
"  to  hold  just  compt  and  reckoning  with  us  for  his 
whole  intromissions  in  virtue  hereof,  at  all  times  when 
required ;  and  shall  make  payment  to  us  or  our  order 
of  whatever  balance  shall  then  appear  to  be  owing  by 
him  to  us,  but  declaring  that,  in  his  said  accounts, 
the  said  W.  Molle  shall  have  allowance  of  all  neces- 
sary expenses,  and  of  a  reasonable  gratification  for 
his  trouble  as  factor  foresaid."  Mr.  Hunter  was  a 
subscriber  to  the  deed  of  factory.  No  written  deed 
was  executed  appointing  Mr.  Pringle  to  act  as  cashier; 
that  appointment  rested  on  the  minutes  of  the  meet- 
ing. No  salary  was  named  for  either  factor  or  cashier, 
as  the  amount  of  time  and  labour  required  by  their 
respective  offices  was  not  then  ascertained.  After- 
wards a  sum  of  180  /.  a  year  was  fixed  by  the  auditor 
as  salary  to  Mr.  Molky  and  50/.  a  year  to  Mr.  Pringle. 
No  salary  was  allowed  to  Mr.  Hunter ,  but  he  being  a 
writer  at  Dunse^  a  town  contiguous  to  the  estates, 
considerable  business  fell  to  him  in  the  way  of  his 
profession.  His  attendance  at  the  meetings  of  the 
other  trustees,  held  in  Edinburgh,  was  dispensed  with 
by  them,  except  once  a  year,  in  order  to  save  to  the 
trust  property  the  expense  of  his  journey.  Mr.  James 
Brown,  a  respectable  accountant  in  Edinburgh,  was 
appointed,  according  to  the  terms  of  the  trust-deed, 
auditor,  to  examine  and  approve  the  trust  accounts ; 
which  he  did,  on  the  31st  of  December  in  each 
year,  at  a  salary  of  73/.  It  appeared,  on  taking 
an  account  of  Mr.  Hornet  estate,  after  his  death,  that 
his  debts,  liabilities,  and  legacies  exceeded  89,000  /. ; 
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1840.  that  bis  moveable  and  personal  funds, — ^whicli  by 
his  will,  made  the  6th  of  Afigust  1819,  fell  to  be 
administered  by  the  three  trustees  who  were  thereby 
appointed  executors,— consisting  of  arrears  of  rent, 
Bank  stock,  farm  stock,  furniture,  &c.  was  under 
20,000  /. ;  and  that  the  gross  rental  of  the  estate  of 
Billie,  the  principal  trust-estate,  was  between  7,000 1 
and  8,000  /.  a  year ;  reduced  by  the  interest  of  the 
burdens  affecting  it  to  an  annual  surplus  of  842/., 
applicable  to  the  liquidation  of  the  capital  of  the  debt 
There  were  about  80  tenants  on  that  estate,  from 
whom  the  rents  were  not  collected  without  difficulty. 
The  trust-property  was  administered  by  the  trustees 
in  the  manner  above  described  from  the  year  1820  to 
1830,  when  Mr.  Molle  became  much  embarrassed  in 
his  affairs,  and  was  declared  a  bankrupt,  then  owing 
to  the  estate  a  large  balance  on  his  accounts  as  factor. 
It  appeared  by  the  accounts,  that  from  the  year  1822 
the  balances  were  more  or  less  i^ainst  him  on  the 
annual  accounting ;  and  from  1828  Mr.  PrmgUj  as 
cashier,  had  often  to  press  him  for  payments. 

In  1833  the  Appellant,  as  first  heir  of  entail,  called 
to  the  succession  of  the  estates  of  Billie  and  Paxbm^ 
having  the  beneficial  interest  in  the  trust,  raised  an 
action  of  count  and  reckoning  in  the  Court  of  Sessicm 
against  the  Respondents,  as  the  respective  represen- 
tatives of  the  two  solvent  trustees,  Mr.  PringU  and 
Mr.  Hunter^  both  of  whom  died  shortly  before.  The 
summons,  after  narrating  the  trust-deeds,  and  the  pro- 
ceedings taken  by  the  trustees,  charged,  "  that  instead 
of  nominating  neutral  persons  to  be  fac4;ors  and  agents, 
over  whom  they  could,  without  delicacy,  exercise  vigi- 
lant and  impartial  control,  their  very  first  act  as  trus- 
tees was  to  confer  upon  themselves,  with  large  salaries, 
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the  whole  subordinate  offices  of  the  trust,  in  wilful,       j  84o. 
corrupt,  and  fraudulent  violation  of  the  clear  inten- 
tions and  directions  of  the  truster;  that  Mr.  Molle 
had  personal  intromissions  with  the  trust  funds  to  the 
amount  of  about   8,000/.   a  year,  yet   he   was  not 
required  by  the  co-trustees  to  find  any  security  for 
his  management,  nor  did  they  ever  insist  on  payment 
of  the  large  balances  which  they  knew  were  impro- 
perly retained  by  him,  and  applied  to  his  own  pur- 
poses ;  whereby  they  wilfully  and  purposely  violated 
their  duty,"     The  summons  set  forth  extracts  from 
Letters  by  and  between  Pringle  and  Hunter,  in  the 
years  1829-30,  as  evidence  of  their  knowledge  then 
oi  Molle' s  misapplication  of  the  trust  property;  and 
"that  at  length  they,  who  had  been  guilty  of  the  most 
gross  and  culpable  negligence,  and  of  wilful  and  cor- 
rupt violation  of  their  duties  as   trustees,  began  to 
take  serious  alarm  on  their  own  accounts,  and  deemed 
it  prudent  to  recal  the  factory  granted  to  W.  Molle, 
which  they  did  by  letter  addressed  to  him,  the  29th 
of  October  1830:  that  on  the  following  day  Molle 
intim/9.ted  to  Pringle  and  Hunter  that  he  was  utterly 
bankrupt,  and  it  afterwards  appeared   that  he  was 
unable  to  pay  any  dividend  to  his  personal  creditors, 
and  owed  a  balance  of  5,729  /.  to  the  trust  estate,  after 
unwarrantably  taking  credit  for  about  11,000/.  for 
salaries  and  emoluments  to  trustees,  factor,  cashier, 
and  Uw  agents."  The  summons  concluded  for  a  decree 
against  the   Respondents   for  payment  of  the   said 
balance  of  5,729  /.,  and  also  of  the  said  sum  of  1 1 ,000  /. 
improperly  taken  credit  for  by  the  trustees,  in  the  name 
of  salaries,  ai^d   as  reimbursement  for  discharging 
the  djuties  of  trustees,  cashiers,  factors,  and  agents, 
&c.  with  interest  on  both   sums,   since    they  were 
respectively  received)  and  for  the  further  paymeiat  of 
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184a       10,000/.  for  alleged  malversations  committed  by  the 
trustees,  and  for  a  general  account  of  the  trusts. 

A  preliminary  defence  having  been  made  by  the 
Respondents  to  the  summons,  on  the  ground  that 
Mr.  Milne^  the  judicial  factor  on  the  estate  of  Billie^ 
was  not  a  party,  that  gentleman  was  sisted  as  a  party 
pursuer,  by  an  interlocutor  of  the  Lord  Ordinary  of 
the  4th  of  July  1833. 

The  Respondents  severed  in  their  defence  on  the 
merits.     The  representatives  of  Mr.  Pringle  insisted, 
first  that  the  Appellant  was  precluded  from  now  object- 
ing to  the  appointments  of  Mr.  Molle  and  of  his  co- 
trustee to  the  offices  held  by  them  under  the  trust, 
inasmuch  as  he  was  present  at  the  meeting  at  which 
they  were  appointed,  and  took  no  objection  to  them: 
secondly,  that  the  action  against  the  Respondents  was 
incompetent,  as  Mr.  Pringle  faithfully  performed  his 
duty  as  cashier ;  and  as  a  trustee  he  was  not  liable, 
except  for  his  own  intromissions,  for  which  he  had 
accounted :  and  thirdly,  that  it  was  not  illegal  for  the 
trustees,  or  ultra  vires  under  the  trust,  to  appoint 
factors  and  other  officers  to  assist  in  administering 
the  trusts,  and  to  grant  them  suitable  remuneration : 
that  it  was  not  illegal  to  appoint  Mr.  MoUcj  one  of  the 
trustees,  as  factor ;  and  that  he  being  at  that  time  a 
qualified  person  of  high  credit  and  reputation  for  large 
property,  it  was  not  necessary  to  require  security  from 
him  for  the  faithful  performance  of  the  duties  of  the 
office. 

The  Respondents,  representatives  of  Mr.  Hunter^ 
maintained,  first,  that  the  Appellant  was  barred  from 
complaining  of  Mr.  Hunter^  acquiescence  in  the 
appointments  of  the  factor  and  the  other  agents  in  the 
trust,  as  he  had  himself  been  present  at  their  appoint- 
ments, and  not  only  concurred  in  them,  but  frequently 
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expressed  his  approbation  of  the  whole  of  Mr.  i84o. 
Hunters  conduct  in  the  trust:  secondly,  that  Mr.  jj^^^ 
Hunter  completely  and  satisfactorily  accounted   for  ». 

his  own  intromissions  with  the  trust,  as  appeared  and 
by  the  accounts  audited  before  his  death,  and  these  i^omteb. 
Respondents  were  ready  to  pay  any  balance  that 
might  be  reported  against  him  by  the  accountant  in  the 
remaining  accounts :  and  thirdly,  that  these  Respond- 
ents were  not  liable  for  any  deficiencies  in  the  accounts 
of  Mr.  MoUe  or  Mr.  Pringle ;  1st,  because  of  the  pro- 
visions in  the  trust-deed  restricting  the  liability  of  the 
trustees;  2dly,  because  Mr.  Hunter  had  not,  as  a  single 
trustee,  any  power  to  control  the  other  two,  being  a 
majority ;  and  their  appointment  as  factor  and  cashier 
being  proper,  and  in  conformity  with  the  trust,  did  not 
imply  a  personal  responsibility  on  a  trustee  consenting 
to  their  appointment,  with  reference  to  the  provisions 
of  the  trust-deed  limiting  the  trustees'  liability;  and 
3dly,  because,  when  Mr.  Molle's  embarrassments  be- 
came known  to  Mr.  Hunter^  he  made  every  exertion  to 
save  the  trust  estate  from  loss. 

The  two  sets  of  Respondents  relied  for  protection  on 
several  clauses  of  the  trust-deed,  as  limiting  the  liabi- 
lity of  each  trustee  to  his  own  acts,  suggested  that  the 
balances  claimed  in  the  action  were  much  exaggerated, 
and  insisted  that  the  conclusions  of  the  summons  for 
alleged  malversation,  and  for  a  general  count  and 
reckoning  from  the  commencement  of  the  trust,  were 
barred  by  the  formal  audits  of  the  accountant  under 
the  trust  up  to  1832. 

A  record  having  been  made  up  and  closed  on 
condescendence  and  answers,  the  Lord  Ordinary, 
on  the  17th  of  March  1836,  after  hearing  counsel 
for  all  parties,  pronounced  an  interlocutor,  in  sub- 
stance as  follows : — "  Finds,  that  by  the  settlements 
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1 840.  of  the  late  George  Home^  William  Molle,  writer  to  the 
signet,  the  late  William  Pringle,  and  the  late  James 
Hunter^  were  appointed  trustees  for  canying  those 
settlements  into  effect:  That  on  the  17th  oi March 
1820,  being  the  first  meeting  of  the  said  trustees  after 
the  truster's  death,  Molle  was  appointed  factor,  and 
Pringle  cashier,  each  with  a  salary,  in  addition  to  the 
sum  allowed  them  by  the  trust-deed  for  their  trouble 
in  the  management :  That  in  virtue  of  this  appoint- 
ment, Molle  had  large  intromissions  with  the  rents 
of  the  trust-estate:  That  from  December  1822,  large 
annual  balances  were  due  by  the  factor  on  his  intro- 
missions, and  were  never  fully  paid  up:  That  the 
management,  in  terms  of  the  above-mentioned  appoint- 
ments, continued  until  the  29th  of  October  1880, 
when  the  said  factory  was  recalled  by  the  co-trustees, 
Pringle  and  Hunter :  That  on  the  following  day  the 
bankruptcy  of  Molle  was  declared,  and  that  a  large 
balance  was  then  due  by  MoUe^  as  factor  to  the  trust- 
estate,  amounting,  according  to  the  pursuers' statement, 
to  the  sum  of  5,729  /.  sterling:  Finds,  that  the  object  of 
the  first  conclusion  of  the  summons  is  to  fix  upon  the 
defenders,  the  representatives  of  Pringle  and  Hunter^ 
a  liability  for  the  said  balance :  Finds,  that  Pringle 
being  not  only  a  trustee,  but  having  been  appointed 
cashier,  with  an  additional  salary,  undertook  in  that 
double  character  the  special  duty,  and  had  the  special 
means  of  superintending  and  controlling  the  actings 
and  the  accounts  of  the  factor  and  co- trustee,  MoUe: 
Finds  it  established  by  the  documents  in  process,  that 
Pringle  was  apprised  of  the  factor's  irregularity  in 
failing  to  pay  up  and  account  for  the,  annual  balances 
of  his  intromissions :  That  Pringle,  though  thus  aware 
of  the  factor's  violation  of  his  duty,  took  no  steps, 
either  by  requiring  caution^  or  insisting  for  paymenti 
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or  recalling  the  factory,  for  securing  the  trust-estate  i840. 
against  the  consequences  of  the  irregularities  of  the 
factor,  of  which  he  was  so  cognisant :  Finds,  that  in 
these  circumstances,  Pringle  did  incur  a  liability  for 
the  loss  ultimately  occasioned  to  the  trust-estate  by 
the  failure  of  the  said  factor :  Therefore,  finds  the 
defenders,  the  representatives  of  Pringle^  liable  for 
the  balance  due  by  Molle  as  factor,  and  appoints  the 
case  to  be  called,  that  this  balance  may  be  precisely 
ascertained,  but  assoilzies  the  said  representatives  from 
the  other  conclusions  of  the  libel :  and  in  regard  to 
the  defenders,  the  representatives  of  Hunter ^  assoilzies 
them  from  the  whole  conclusions  of  the  libel,  and 
finds  them  entitled  to  their  expenses,  &c.  (a). 

(a)  From  a  note  added  by  the  Lord  Ordinary  to  the  interlocutor, 
and  printed  in  the  cases  laid  before  this  Honse,  we  take  the  follow- 
ing extracts : — 

'^  1st.  Considering  the  large  discretionary  powers  conferred  by  the 
trust-deed  on  the  trustees,  in  regard  to  the  expenses  of  management, 
the  Lord  Ordinary  sees  no  ground  for  questioning  the  amount  of  the 
salaries  allowed  to  the  cashier,  factors,  or  agents.  As  to  the  ap- 
pointment to  those  offices  of  persons  holding  the  situation  of  trustees, 
he  has  to  observe,  that  the  impropriety,  inexpediency,  and  hazard  of 
such  a  course,  is  well  exemplified  in  the  present  case.  Considering 
the  evident  consequences  of  such  nominations,  by  which  the  interest 
of  the  same  individual  as  an  officer  under  the  trust  may,  and  in  many 
cases  must  be,  placed  in  opposition  to  his  duty  as  trustee,  much 
might  be  said  against  their  legality.  But  taking  into  view  the 
notoriety  of  the  practice,  and  the  extent  to  which  it  has  been  carried 
in  this  country,  without  any  attempt  at  challenge,  the  Lord  Ordi- 
nary does  not  consider  himself  warranted  in  sustaining  this  circum- 
stance, as  a  substantive  objection  to  the  trust  management. 

'*  2dly.  In  regard  to  the  conclusion  for  '  malversations  *  committed 
by  the  trustees,  it  must  be  at  once  dismissed,  as  the  record  contains 
no  specific  statements  of  any  malversations  requiring  further  inquiry. 

*^  3dly.  The  same  remark  applies  to  the  general  conclusion  for  ac- 
counting. The  whole  accounts,  audited  by  an  accountant  of  character, 
are  now,  and  have  been  from  the  beginning,  in  process,  and  there  is 
no  objection  to  any  of  the  articles  of  them,  except  those  connected 
with  the  balance  due  by  the  factor.  Indeed,  from  what  took  place 
at  the  debate,  that  appears  to  the  Lord  Ordinary  to  form  substantially 
the  only  ground  of  dispute  between  the  parties ;  and  in  regard  to  it, 
he  has  found  it  necessary  to  make  a  material  distinction  between  the 
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1840.  The  Respondents,  the  representatives  of  Mr.  Prin- 

^7^    '     gky  presented  to  the  First  Division  of  the  Court  a 


r. 


Pringle       ^^^^  ®^  ^^'  S^n^cr  and  that  of  Mr.  Pringle.     Against  the  former 
aud  and  his  representatives,  the  claim  seems  to  be  groundless.  Mr.  Hun^ 

HuKTLR.  ter,  though  a  trustee,  i^as  allowed  little  or  no  share  of  the  manage- 
ment. He  was  resident  in  Berwickshire,  and  acted  as  the  country 
agent  of  the  trust.  Mr.  Pringle  and  Mr.  MoUe,  the  other  two  trus- 
tees, resided  in  Edinburgh ;  being  a  quorum^  they  had  the  means  of 
carrying  on  the  management  without  requiring  the  presence  of  Mr. 
Hunter  at  their  meetings ;  and  the  inference  fairly  to  be  drawn  from 
the  correspondence  is,  that  they  were  not  disposed  to  admit  him  into 
the  management  farther  than  was  absolutely  necessary.  Accord- 
ingly, the  Lord  Ordinary  is  satisfied,  on  a  perusal  of  the  documents^ 
that  Mr.  Hunter  was,  from  the  year  1822,  entirely  in  the  dark  as  to 
the  true  state  of  the  factor's  accounts,  and  the  continued  balances 
allowed  to  remain  in  his  hands.  It  also  appears,  that  from  the  5th 
of  February  1829,  he  made  constant  attempts,  though  unsuccess- 
fully, to  get  access  to  those  accounts,  and  it  was  not  until  the 
end  of  September  1830  that  they  were  put  into  his  hands.  From 
that  time  he  did  everything  in  his  power  to  obtain  payment  from 
Mr.  Molle ;  and,  indeed,  it  is  to  his  exertions  that  the  ultimate  recal 
of  the  factory  may  be  ascribed.  In  these  circumstances,  consider- 
ing the  exuberant  confidence  reposed  in  the  trustees  by  the  trust- 
deed,  the  reliance  Hunter  was  fairly  entitled  to  place  in  the  acting 
quorum  of  the  trustees,  Pringle  and  Molle,  two  professional  persons 
of  the  first  respectability,  the  backwardness  of  those  gentlemen  to 
conununicate  with  Hunter ,  his  ignorance  of  the  factor's  balances, 
and  his  anxiety  and  activity  from  the  moment  his  suspicions  were 
roused  and  his  attention  called  to  the  matter,  the  Lord  Ordinary 
must  hold  that  Mr.  Hunter  and  his  representatives  are  fully  entitled 
to  the  benefit  of  the  protecting  clauses  of  the  trust-deed.  And  upon 
all  these  grounds,  he  has  thought  himself  bound  to  award  expenses 
to  them. 

**  The  case  of  Mr.  Pringle  is  very  difierent,  though  in  one  parti- 
cular, viz.  the  fairness  and  good  faith  of  his  actings,  his  character 
stands  perfectly  unimpeached.  The  whole  charges  made  against 
him  in  the  summons,  of  wilful  violation  of  his  duty,  and  corrupt 
connivance  at  the  dilapidation  of  the  trust- funds,  appear  to  be  utterly 
without  foundation.  At  the  same  time,  the  Lord  Ordinary  is  com- 
pelled to  hold  that  there  was  such  a  constructive  violation  or  neglect 
of  his  duty  as  to  render  him  liable  for  the  consequences.  It  b  true 
that,  by  the  trust  deed,  the  trustees  are  protected  from  any  farther 
liability  for  their  factor,  than  that  he  shall  '  be  habit  and  repute 
responsible  at  the  time  of  entering  upon  office ;'  and  it  also  appears 
that  Mr.  Molle  was  habit  and  repute  responsible,  not  only  at  the 
time  of  entering  upon  his  office,  but  until  a  very  short  time  indeed 
before  the  public  declaration  of  his  bankruptcy.  But  the  present 
case,  like  every  other  of  the  kind,  must  depend  upon  its  special  cir- 
cumstances.    Here,  Mr.  Pringle  was  not  merely  a  trustee  receiv- 
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reclaiming  note  against  this  interlocutor;  and  the 
Appellants  did  the  same  against  that  part  of  it  which 
awarded  expenses  to  Mr.  Hunter"^  representatives. 
Upon  this  latter  note  the  Lords  of  the  First  Division 
pronounced  an  interlocutor  on  the  30th  of  November 
1837,  recalling  that  part  of  the  Lord  Ordinary's 
interlocutor,  and  finding  no  expenses  due  to  either 
party.  On  the  same  day  their  Lordships  pronounced 
another  interlocutor  on  the  reclaiming  note  of  Mr. 
Pringle's  representatives,  and  thereby  recalled  so  much 
of  the  Lord  Ordinary's  interlocutor  as  they  reclaimed 
against,  and  assoilzied  them  from  the  conclusions  of 
the  libel,  and  decerned ;  but  found  no  expenses  due  to 
either  party  (ft). 

The  Appellants  in  the  original  appeal  submitted  to 
the  review  of  this  House  as  well  the  Lord  Ordinary's 


1840. 


ing  the  allowance  granted  by  the  truster — he  was  the  cashier,  ap- 
pointed by  himself  and  his  co-trustees,  with  an  additional  salary. 
It  was  his  duty,  and  he  had  the  power,  to  ascertain  the  state  of  the 
factor's  accounts,  and  to  restrict  his  balances  within  a  reasonable 
amount.     The   cashier,  whose  province  it  was  to  collect  and  apply 
the  tnist-funds  to  the  proper  purposes  of  the  trust,  was  bound  to 
inquire,  and  to  know  how  the  factor's  accounts  stood.     It  is  proved 
by  the  documents  in  process  that  he  did  know,  and  that  the  irregu- 
larity of  the  large  balances  retained  by  the  factor  was  repeately 
noticed  by  the  accountant.     Mr.  Pringle'a  case  then  is  not  merely 
that  of  a  trustee  relying  on  the  circumstance  of  a  factor  being  habit 
and  repute  responsible ;  for  he  as  cashier  had  the  means  of  knowing, 
and  knew,  that  Molle  was  in  the  habitual  violation  of  his  duty  as 
factor.     Mr.  Pringle  having  that  information,  neither  required  cau- 
tion, nor  communicated  the  matter  to  his  co-trustee,  Mr.  Hunter^ 
for  the  purpose  of  recalling  the  factory ;  but  knowing,  at  the  end  of 
the  year  1829,  the  large  balance  in  the  account  of  that  year  due  by 
the  factor,  he  allowed  him  to  go  on  collecting  the  rents  for  the  year 
1830;   thus  increasing  the  balance  to  a  great  amount,  if  not  to  the 
•am  concluded  for.     There  is  no  reason  to  doubt  that  this  conduct 
of  Mr.  Pringle  proceeded  from  an  ill-founded  reliance  on  Molle^a 
solvency,  and  from  a  reluctance  to  take  strong  measures  against  a 
person  with  whom  he  was  on  a  footing  of  intimacy.     The  conse- 
aaences  of  this  mistaken  confidence  must  be  borne  by  him,  and  not 
hv  the  trust -estate." 
(6)  16  DudI  B.  &  M.  161 ;  and  10  Scot.  jur.  No.  8,  p.  117. 
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interlocutor  as  the  two  interlocutors  of  the  First 
Division  of  the  Court,  in  so  far  as  they  assoilzied  the 
Respondents  from  the  conclusions  of  the  libel. 

The  Respondents,    both    sets,   severally   appealed, 
against  so  much  of  the  interlocutors  as  refused  them 
their  expenses. 

Sir  Frederick  Pollock  and  Mr.  Knight  Bruce, 
for  the  Appellants :  — The  appointment  of  Molle, 
one  of  the  trustees,  to  the  office  of  factor  was  un- 
warranted and  illegal,  and  a  violation  of  duty  on 
the  part  of  his  co-trustees.  To  appoint  a  trustee 
to  an  office  with  a  salary,  in  the  management  of 
the  trust,  especially  where  the  truster  has  named 
a  remuneration  for  the  trustees'  time  and  trouble, 
would  not  be  for  a  moment  permitted  by  the  Courts 
of  Equity  in  England :  Robinson  v.  Pett  (c)  ;  Ayliffe 
v.  Murray  (d) ;  Brocksopp  v.  Barnes  (e) ;  Sheriff 
V.  Axe{f\  The  law  of  Scotland  does  not  differ 
in  respect  of  breaches  of  trust  from  the  law  of  Eng- 
land :  York  Buildings  Company  v.  Mackenzie  (g) ; 
Symv.  Charles {h);  Moffatt  v.  Robertson  (i);  AinsUe 
v.  Cheape  {k) ;  Blair  v.  Patterson  (/).  Those  trustees, 
or  their  representatives,  are  responsible  for  all  the 
losses  the  trust-estate  may  have  sustained  by  their 
negligence :  The  Charitable  Corporation  v.  Sutton  (m). 
The  claims  of  immunity  in  the  trust-deed,  relieving 
the  trustees  from  liability  for  factors  who  "  were  habit 
and  repute  solvent  at  the  time  of  their  appointment," 
or  for  omissions,  or  intromissions,  except  for  each 
trustee's  own  actual  intromissions,  do  not  apply  to 
acts  of  the  trustees  which  are  not  sanctioned  by  the 


(c)  3  P.  Wins.  249. 

(d)  2  Atk.  58. 

(e)  5  Madd.  90. 
(/)  4  Russ.  33. 

(^)  9  Fac.  Coll.  13  Nov.  1795. 


(h)  8  Sh.  &D.741. 
(i)  12  Sh.  &  D.  369. 
(k)  13Sh.&  D.  417. 
(/)  14  Sh.  &  D.  361. 
{m)  2  Atk,  406. 


CASES  IN  THE  HOUSE  OF  LORDS.  279 

trust-deed,  but  are  beyond  the  powers  conferred  by  i840. 
it.  It  is  said  the  law  and  practice  in  Scotland  is  very 
indulgent  to  trustees,  but  the  only  decided  case  that 
can  be  referred  to  as  countenancing  such  an  appoint- 
ment as  those  of  JMolle  and  PringU  is  that  of  Lady 
Montgomerie  v.  Wauchope  {n) ;  which,  on  being  ex- 
amined, will  be  found  to  have  been  a  case  of  a  special 
nature,  and  in  which  the  question  of  the  legality  of 
appointing  a  trustee  to  the  office  of  factor  was  not 
decided. 

It  is  not  an  available  defence  for  the  Respondents 
to  say  that  the  Appellants  are  barred  from  insisting 
now  on  any  objection  to  the  appointment  of  Molle  to  be 
factor,  on  the  ground  that  Mr.  Home  did  not  make 
the  objection  at  the  time  the  appointment  took  place. 
This  action  was  not  brought,  or  the  relief  sought  for 
Mr.  Harness  personal  benefit,  but  for  the  benefit  of  the 
trust-estate,  and  all  the  persons  interested  in  it;  and, 
as  against  the  judicial  factor,  the  other  party  to  the 
action,  and  who  represents  the  trust-estate,  no  plea  of 
personal  objection  to  Mr.  HomCy  on  account  of  his  ac- 
quiescence in  the  appointment,  can  be  maintained. 

But  even  if  it  were  competent  to  trustees  in  ordi- 
nary cases  to  appoint  one  of  their  number  to  the  office 
of  factor,  in  this  case   the   terms  of  the  trust-deed 
showed  it  to  have  been  the  truster's  intention  that  the 
factors  and  other  officers  to  be  appointed  by  the  trus- 
tees over  the  estate,  were  to  be  third  parties,  to  whom 
the  trustees  were  to  be,  as  it  were,  adverse  parties,  exer- 
cising over  them  a  jealous  vigilance  and  check,  by 
which  the  interests  of  the  trust-estate  were  to  be  pro- 
tected and  saved  from  the  risk  of  loss.     They  had 
"  power  to  name  and  remove  factors  from  time  to 

(»)  13  Fac.  Coll.  4  June  1822. 
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1840.  time,"  and  they  were  "to  settle  accounts  annually 
with  the  said  factors."  It  was  by  them  that  the 
truster  intended  that  the  factor *s  accounts  should  be 
settled  and  audited.  It  was  never  intended  by  the 
truster  that  the  factor,  whom  the  trustees  were  to  call 
to  account  in  the  manner  prescribed  by  the  trust- 
deed,  should  be  one  of  themselves.  By  the  appoint- 
ment of  Pringle  to  be  cashier  at  the  same  time  that 
Molle  was  appointed  factor,  a  majority  of  the  trustees 
was  disqualified  from  exercising  any  check  over  the 
system  by  which  those  officers  were  to  be  kept  to  their 
duty.  They  neutralised  any  control  by  the  remaining 
trustee.  Had  other  persons  been  appointed  to  these 
offices  they  would  be  required  to  find  security.  It 
was  impossible  to  maintain  that  Mr.  Pringle  was  not 
responsible  for  the  factor's  defalcations;  for,  as  cashier, 
he  must  have  known,  and  it  is  evident  from  the  cor- 
respondence that  he  did  knowj  that  large  balances  were 
retained  and  misapplied  by  the  factor.  Both  Hunter 
and  Pringlcj  as  trustees,  were  liable  for  Malleus  defi- 
ciencies as  factor.  They  were  bound  to  have  an  annual 
settlement  and  clearance  of  accounts  with  him.  That 
was  a  condition  annexed  by  the  trust-deed  to  the 
power  tlicreby  conferred  on  them,  of  appointing  fac- 
tors. Hunter,  as  well  as  Pringle,  was  guilty  of  gross 
neglect  of  his  duty  in  allowing  the  balances  to  accu- 
mulate in  the  hands  of  Molle,  the  factor,  contrary  to 
the  explicit  directions  of  the  trust-deed.  Hunter  was 
liable  for  Molle's  balance  as  factor,  in  respect  that  the 
trust-deed  did  not  authorise  the  appointment  of  a 
cashier;  that  the  appointing  one  was  therefore  a 
deviation  from  the  arrangements  of  the  trust-deed; 
that,  assuming  that  it  was  the  duty  of  the  cashier 
to  look  after  the  factor,  and  regularly  to  collect  the 
rents  from  him,  a  new  system  was  introduced  into  the 
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trust,  and  a  different  check  placed  upon  the  factor       1840. 
from  that  which  was  contemplated  by  the  truster; 
that  having  adopted  this  course,  it  was  incumbent  on 
Hunter  to  take  care  that  the  system  thus  chalked  out 
and  established    for  the  management   of  the  trust- 
affairs,  should  be  made  to  work,  and  that  the  check 
so  introdaced  upon  the  factor  acted  efficiently,  and 
did  not  become  worse  than  useless.     While  by  the 
failure  of  the  co-trustees  and  their  cashier  regularly  to 
call  Molle  to  account  as  factor,  and  by  his  supervening 
bankruptcy,  the  trust-estate  has  sustained  great  loss, 
Pjnngle  and  Hunter  have  been  allowed  to  take  credit 
in  their  trust-accounts  for  their  allowances  as  trustees, 
and  for  the  salaries  of  Pringle  as  cashier,  and  Molle 
as  factor.    Even  although  they  must  be  found  respon- 
sible for  Molle's  deficiencies,  still   looking  to  their 
neglect  of  duty,  they  are  not  entitled  to  any  of  the 
foresaid  sums  as  credits  in  accounting  for  the  trust- 
funds. 

As  to  the  cross  appeals  presented  by  the  repre- 
sentatives of  Mr.  Pringle  and  Mr.  Hunter^  they  are 
incompetent,  inasmuch  as  they  are  appeals  solely  on 
the  question  of  costs,  which  are  not  entertained  by  any 
Court  of  Appeal. 

The  Lord  Advocate  and  Mr.  Pemberton  appeared 
for  the  representatives  of  Mr.  Pringle.  Sir  William 
Follett  and  Mr.  Buchanan^  of  the  Scotch  bar,  appeared 
for  the  other  Respondents. 

The  Lord  Advocate  wished,  before  he  opened  the 
case  of  his  clients,  to  be  informed  whether  the  House 
would  hear  the  four  counsel,  two  for  each  set  of 
Respondents,  or  lay  down  a  rule  to  hear  fewer. 

The  Lord  Chancellor  said.  If  their  defences  are  the 
same,  the  rule  of  the  House  is  to  hear  only  one  counsel 
for  each  party,  or  two  for  one  party. 
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Sir  W.  Follett: — ^The  House  would  please  to  ob- 
serve, that  the  judgments  brought  under  their  Lord- 
ships' review  were  different,  as  applied  to  the  two 
classes  of  Respondents.  He  would  promise  for  him- 
self, and  his  friend  Mr.  Buchanan^  not  to  repeat  for 
their  clients  any  defence  that  should  be  urged  by  the 
Lard  Advocate  or  Mr.  Pemberton  for  the  Respon- 
dents for  whom  they  appeared. 

The  Lord  Chancellor : — ^The  House  hears  only  one 
coimsel  for  each  party,  where  the  defence  is  the  same 
for  both  parties.  Of  course  the  House  cannot  know 
whether  the  defence  is  the  same,  or  different,  until 
counsel  are  heard.  The  counsel  know  beforehand 
whether  there  is  any  difference. 

Sir  fV.  Follett  said  he  thought  there  was  a  difference. 

The  Lord  Chancellor : — In  that  case,  and  on  the 
undertaking  not  to  repeat  for  one  class  of  Respondents 
what  shall  be  urged  for  the  others,  the  House  will 
hear  two  counsel  for  each  class. 

The  learned  counsel  then  argued  generally  that 
there  was  nothing  illegal  in  the  form  in  which  the 
trustees  administered  the  trust-property:  That  the 
English  cases  cited  for  the  Appellants  had  no  ap 
plication:  Ihat  the  law  and  usage  of  Scotkmd 
respecting  the  appointment  of  trustees  to  offices  und^ 
the  trust,  with  salaries,  were  quite  different  from  the 
practice  in  England ;  and  they  referred  to  the  case  of 
Lady  Montgomerie  v.  fVauchope  (oj,  in  which  they 
said  Lord  Eldon  recognised  the  difference  between 
the  practice  in  the  two  countries.  They  also  cited, 
among  other  cases  to  the  same  effect,  Dalrympk 
v.  Murray  (p),  Ainslie  v.  Cheape  (9),  and  Cowan  v. 
Crawford  (r).     They  contended  that,  by  virtue  of  the 


(p)  4  Dow.  129. 

ip)  Fac.  Coll.  4  Aug.  1784. 


) 


(q)  13Sb.&D.  417. 

(r)  Fac.  CoU.  18  BUy  1836. 
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protecting  clauses  in  the  trust-deed,  each  trustee  was  j84o. 
responsible  only  for  his  own  "  actual  and  personal  in- 
tromissions," and  no  further  "  liable  for  the  factors  than 
that  they  shall  be  habit  and  repute  responsible  at  the 
time  of  entering  upon  their  office :"  That  Mr.  Molle 
came,  at  the  time  of  his  appointment,  fully  within 
that  description,  no  one  had  questioned :  For  his  intro- 
missions he  or  his  representatives  were  liable  :  That 
the  other  trustees  had  accounted  for  the  whole  of  the 
monies  which  came  to  them,  had  been  ascertained  by 
the  unchallenged  reports  of  the  accountant;  and  that 
the  action  resolved  itself  into  an  action  for  accounting 
against  trustees,  and  they  had  accounted. 

In  support  of  the  cross  appeals  it  was  submitted, 
that  although  an  appeal  solely  for  costs  is  not  compe- 
tent, yet  when  interlocutors  are  brought  up  to  be 
reversed  on  the  merits,  it  is  then  open  to  the  party 
who  succeeded  on  the  merits  to  complain  of  so  much  of 
the  interlocutors  as  deprived  him  of  costs :  That  it  is  a 
general  rule  in  all  the  Courts  that  the  party  who  suc- 
ceeds on  the  merits  is  held  entitled  to  his  costs ;  and  so 
thought  the  Lord  Ordinary,  as,  when  he  held  Hunter'^ 
representatives  assoilzied  from  the  conclusions  of  the 
action,  he  awarded  them  their  costs.  The  Court  of 
Session,  however,  though  it  held  the  representatives 
of  both  the  trustees  entitled  to  a  decree  on  the  merits, 
gave  neither  of  them  their  costs.  The  Respondents 
in  this  case  were  put  to  enormous  expenses  in  defend- 
ing the  deceased  trustees  and  themselves  from  the 
unfounded  calumnies  contained  in  the  summons.  No- 
thing occurred  in  the  course  of  the  cause  to  deprive 
the  Respondents  of  their  just  claim  to  their  costs. 

The  counsel  for  Hunter^s  representatives  insisted 
that^  whatever  blame  might  attach  to  PrmgUy  Mr. 
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1 840.       Hunter  was  not  at  all  liable  ;  as  be,  residing  in  the 

HomT'      country,  was  not  invited  to  attend  the  meetings  of 

V.          the  other  trustees.     He  did  not  take  any  office  in  the 

and         trust,  uor  was  he  present  when  his  co»trustees  were 

HuMTBiu     appointed  to  such  offices.     It  did  npt  appear  that  he 

had  any  knowledge  of  the  misappropriation  of  the 

trust-funds  by  the  factor,  until  1830,  and  then  he 

exerted  himself  to  force  payment  of  the  balances;  and 

when  his  exertions  failed,  he  obtained  a  recal  of  the 

appointment  of  the  factor. 


1841:  The  Lord  Chancellor : — It  appears  in  this  case  that 

by  the  first  deed  of  the  16th  of  July  1816,  George 
Home  disposed  and  made  over  his  estates  to  and  in 
favour  of  three  trustees,  David  Renton,  William 
Pringle^  the  Respondent,  and  John  Renton^  who  were 
to  execute  and  manage  the  trust  in  succession,  without 
the  interference  of  the  others ;  and  it  was  provided, 
amongst  other  things,  that  they  should  have  power  to 
name  and  remove  factors  from  time  to  time,  with  such 
powers,  and  liable  to  such  diligence,  as  the  trustee  or 
trustees  should  think  fit,  and  to  pay  such  factors  such 
salaries  as  they  should  see  fit,  and  to  settle  accounts 
annually  with  such  factors,  and,  upon  payment  of 
what  should  be  found  due,  to  exonerate  the  factors ; 
and  within  six  months  after  each  clearance  with  the 
said  factors  to  make  up  their  own  accounts,  and  to 
get  the  same  approved  by  an  accountant  of  character 
in  Edinburgh ;  and  if  such  accounts  should  be  approved 
by  the  said  accountant,  such  approbation  was  to  operate 
as  a  full  exoneration  of  the  trustee  or  trustees  during 
the  currency  of  such  account ;  and  it  was  provided 
that  such  trustees  should  nowise  be  obliged  to  do 
diligence^  otherwise  than  as  they  should  think  fit, 
nor  should  be  liable  for  any  omission,  but  only  each 
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of  them  for  himself,  and  his  own  actual  and  personal        isii. 

intromissions ;  nor  should  they  be  further  liable  for  ^i^ 

their  factors  than  that  they  should  be  "  habit  and  „  ^• 
repute  responsible  at  the  time  of  entering  upon  their         and 

office/'  HuMEtt. 

Amongst  other  trusts  for  the  application  of  the 
income  was  the  payment  of  the  yearly  sum  of  lOO/,, 
as  a  gratification  to  the  acting  trustee  or  trustees 
for  their  trouble  in  the  management.  The  trusts, 
it  appears,  only  affected  the  rents,  which  were  to  be 
applied  in  payment  of  the  debts  and  obligations  of  the 
truster,  and  of  the  interest  of  charges  and  public  bur- 
dens and  repairs ;  and  the  residue  was  to  be  applied 
in  payment  of  all  remaining  debts  of  the  truster ;  and 
upon  fulfilment  of  all  the  purposes  of  the  trust,  the 
trustees  were  to  convey  to  the  party  entitled  under 
another  deed,  by  virtue  of  which  the  pursuer  is  enti- 
tled to  the  estate  as  first  heir  of  entail  for  himself 
and  the  heirs  whatsoever  of  the  estate,  to  whom  the 
trustees  are  to  account  for  their  intromissions  and 
management. 

By  another  deed,  dated  the  6th  of  AugvAt  1819, 
George  Home  appointed  William  Molle,  William  Prin- 
glcy  and  James  Hunter ^  trustees,  in  place  of  those  named 
in  the  former  deed,  but  with  a  declaration  that  the 
majority  should  be  a  quorum j  for  executing  the  trusts, 
and  not  in  other  respects  altering  the  provisions  of 
the  former  deed. 

Soon  after  the  trustee's  death  in  1820,  the  trustees 
met,  and,  Mr.  Home  the  pursuer  being  present,  ap- 
pointed William  Afolle  to  be  factor,  with  a  salary  of 
1 80 Z.  per  annum,  and  William  Pringle  cashier,  with  a 
salary  of  50/.  per  annum ;  and  on  the  22d  of  March 
1820,  a  regular  deed  of  factory  was  granted  to  Molle 
accordingly. 

VOL.  VIII.  U  ' 
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1841.  The  real  question  in  the  cause  is  as  to  the  liability 

^'  '  of  Pringle  and  Hunter  for  the  sum  due  from  Molle 
V.  as  trustee  or  factor  at  the  time  of  his  insolvency  in 
*'*^^d  "  October  1 830 ;  and  the  grounds  upon  which  the  charge 
iii'NTER.  ig  sought  to  be  maintained  are  principally,  first,  that 
the  appointment  of  one  of  the  trustees  to  be  factor 
was  of  itself  a  breach  of  trust,  and  subjected  the  par- 
ties to  it  to  all  the  consequences  resulting  from  it ; 
and  secondly,  that  there  was  such  gross  negligence 
in  Pringle  and  Hunter  in  permitting  Molk  to  keep 
balances  in  hand,  as  to  subject  them  to  liability  for  the 
balance  due  from  him.  Such  at  least  are  the  points 
into  which  the  claims  of  the  pursuers  are  to  be  re- 
solved, and  which  it  is  important  to  keep  separate  in 
order  to  come  to  a  right  understanding  of  the  prin- 
ciples of  law  applicable  to  this  case ;  which  has  not, 
I  think,  been  sufficiently  done  in  some  of  the  pro* 
ceedings. 

As  to  the  first,  it  is  said  that  there  is  a  difierence 
between  the  law  of  England  and  of  Scot/and.  In 
England  the  appointment  by  trustees  of  one  of  their 
body  to  act  exclusively  in  any  part  of  the  trust,  under 
the  authority  of  all,  would,  as  to  the  others,  have  the 
effect  of  making  the  trustees  appointing  responsible 
for  the  acts  of  the  one  appointed  ;  that  is,  they  could 
not  treat  acts  done,  or  sums  received,  by  such  ap- 
pointee, in  the  diameter  so  conferred  upon  him,  as  the 
acts  or  receipts  of  a  co-trustee  for  which  they  as  co- 
trustees would  not  be  liable,  but  as  acts  and  receipts 
of  their  agent,  for  which  they  would  or  would  not  be 
liable,  as  there  might  be  proof  of  culpable  neglect  in 
their  dealings  with  such  agent.  The  allowance  of  a 
salary  to  such  appointee  would  clearly  be  a  breach  of 
trust,  and  would  therefore  be  disallowed ;  but  it  is 
said  that  the  practice,  if  not  the  law,  of  Scotland^ 
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sanctions  such  appointment;  and  the  case  of  Mont-  i84.i. 
ffomerie  v.  Wauchope  {$)  is  referred  to  in  proof  of  that  ^^^^ 
proposition.     Nothing  was  decided  in  that  case  upon  v. 

•  ;  Pringle 

that  point,  but  the  Judges  stated  that  such  appoint-  and 
ments  were  not  inconsistent  with  the  law  of  Scotland^  Homter. 
and  that  a  trustee  appointed  by  his  co-trustees  was 
entitled  to  the  usual  remuneration  of  an  agent  or 
cashier.  This  is  the  real  question,  because  it  is  not 
necessary  to  hold  that  the  appointment  is  illegal  in 
order  to  maintain  the  principle  that  the  party  who, 
having  accepted  the  office  of  trustee,  which,  unless 
otherwise  provided  for  by  the  trust,  must  be  performed 
gratuitously,  accepts  another  office  inconsistent  with 
that  of  trustee,  shall  not  be  permitted  to  derive  any 
emolument  out  of  the  trust  property  in  respect  of  such 
employment.  That  the  office  of  trustee  and  of  factor 
or  cashier  to  the  property  are  inconsistent  cannot  be 
disputed.  If  the  execution  of  the  trust  requires  such 
appointment,  it  becomes  the  duty  of  the  trustee  to 
exercise  his  discretion  and  judgment  in  the  selection 
of  the  officers,  and  his  vigilant  superintendence  of 
their  proceedings  when  appointed ;  all  which  is  lost  to 
the  trust  when  a  trustee  is  appointed  to  the  execution 
of  those  duties;  therefore  the  Courts  of  Equity  in 
JEngland  in  such  cases  refuse  to  the  trustee  any  remu- 
neration  which  would  come  to  others  from  the  ap- 
pointment; which  produces  tlie  sahitary  effect  of 
deterring  trustees  from  making  such  appointments 
when  not  actually  required,  and,  when  such  necessity 
exists,  preserves  to  the  trust  the  superintendence  and 
control  of  the  trustees  over  the  officer  they  may  appoint. 
I  should  be  sorry  to  give  any  sanction  to  a  contrary 
practice  in  Scotland.     There  can  be  no  reason  for  any 

(5)  Fac.  Coll.  June  4,  1822. 
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i8ii.       difference  in  the  rule  upon  this  subject  in  the  two 

'^ome'      countries.     The  benefit  of  the  rule  as  acted  upon  in 

V.  England  is  not  disputed  ;  and  as  there  is  no  decision 

nnii         to  the  contrary,  there  cannot  be  any  reason  for  sanc- 

iiuNTER.     tioning  a  contrary  rule  in  Scotland. 

In  the  view  I  take  of  the  present  case,  there  will 
not  be  any  necessity  for  expressing  any  further  opinion 
upon  that  point.  In  England^  the  appointment  of 
one  of  the  trustees  to  act  as  receiver  and  manage  the 
property,  and  collect  the  rents,  would  not  per  se  make 
the  other  trustees  responsible  for  his  acts ;  but  it  woald 
make  the  trustee  so  appointed  the  agent  of  the  other 
trustees  for  those  purposes,  and  render  them  respon- 
sible for  his  acts,  so  far  as  they  would  have  been 
responsible  for  the  acts  and  receipts  of  a  stranger 
appointed  to  such  office,  but  not  otherwise:  and  in 
Scotland^  where  such  appointments  are  treated  with 
more  indulgence,  the  consequences  cannot  be  m<wre 
stringent.  It  appears,  indeed,  from  the  cases  of 
Sym  V.  Charles  {t\  Moffatl  v.  Robertson  {u)^  Ainslie 
V.  Cheape{x)y  and  Blain  v.  Paterson{y\  that  the 
(Jourt  of  Session  have  acted  upon  this  principle. 

The  first  ground,  therefore,  upon  which  the  Appel- 
lant seeks  to  fix  Pringle  and  Hunter  with  the  balance 
due  from  A/o/fe,  I  think,  wholly  fails.  But  secondly, 
considering  Molle  as  the  agent  and  receiver  of  the 
other  trustees,  have  they,  in  their  transactions  with 
him,  been  guilty  of  such  negligence  as  to  make  them 
responsible  for  the  acts  of  their  agent?  For  I  have 
not  l>een  able  to  follow  the  reasoning  by  which  it 
seems  to  have  been  supposed  that  Mr.  Pringle^  by 
accepting  the  office  of  cashier,  incurred  any  additional 
responsibility  as  to  the  acts  or  receipts  of  Mr.  Atolk. 

(0  8  Shaw  &  D.  74 1 .         {x)   1 3  Shaw  &  D.  41 7. 
{«)  12  Shaw  &  D.  30*).       (y)  14  Shaw  &  D.  361. 
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That  office  may,  indeed,  have  afforded  him  opportuni-        1841. 
ties  of  knowing  the  state  of  Mr.  Molle's  accounts,  and 
have  given  him  earlier  notice  of  his  malversations,  v. 

and  such  knowledge  and  notice  may  be  important  in  ^^^d'''^ 
considering  his  liability,  but  such  liability  must  attach  Huwteb. 
to  his  office  of  trustee  and  not  of  cashier. 

The  question  then  is,  what  is  the  case  established 
against  Mr.  Pringle  and  Mr.  Hunter  of  culpable 
negligence  in  dealing  with  their  factor,  Mr.  Mollel 
The  trust-deed  directs  that  the  trustees  should  settle 
accounts  annually  with  their  factors,  and  upon  pay- 
ment of  what  should  be  found  due,  exonerate  and 
discharge  them  from  their  intromissions  and  manage- 
ment ;  and  within  six  months  of  each  clearance  with 
the  factors,  make  up  tlieir  own  accounts,  and  get  them 
approved  by  an  accountant.  This  seems  to  assume 
that  the  account,  so  as  to  be  settled  with  the  factor, 
was  to  include  the  whole  of  his  receipts  and  payments 
up  to  the  time  of  the  settlement ;  but  that  is  not  pos- 
sible. It  is  the  usual  course  that  such  accounts  should 
be  made  up  to  a  certain  time,  and  there  must  neces- 
sarily be  a  running  account  not  included  in  any  such 
statement.  No  doubt  this  affords  the  means  to  a 
factor  of  keeping  a  balance  in  hand  which  does  not 
appear  upon  the  face  of  his  accounts :  he  may  delay 
receiving  a  sum  of  money  until  after  the  time  to  which 
the  accounts  are  made  up,  in  order  to  keep  down 
the  apparent  balance;  but  however  dishonest  such 
contrivances  may  be  in  the  factor,  they  cannot  impose 
any  responsibility  upon  the  trustees  by  whom  he  is 
employed,  unless  they  are  parties  to,  or  cognisant  of 
them  :  and  it  is  obvious  that  in  the  management  of  a 
considerable  property,  it  is  indispensably  necessary  to 
leave  a  certain  balance  in  the  hands  of  the  manager 
to  meet  the  current  expenses. 
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i8ii.  It  appears  accordingly,  that  in  Mr.  MolIe*s  accounts 

^Ti^mT      ^^^"^  1822,  considerable  balances  were  in  his  hands  on 

V'         the  31st  of  December  of  each  year;  but  that  in  each 

aiid         of  those  years  such  balances  were  more  than  paid  by 

^^^^'^^^^     the  month  of  March  or  April  in  the  following  year, 

excepting  the   year  1827,  in  which  the   preceding 

balance  was  not  exceeded  by  subsequent  payments, 

till  the  month  of  September.     It  is  true  that  in  the 

interval  he  had  received  sums  equal  to,  or  exceeding 

his  subsequent  payments,  so  that  his  actual  balance 

was  not  reduced ;  but  of  that  the  trustees  had  not 

necessarily  the  means  of  information.     The  balance 

to  the  31st  of  December  1829,  was  1,634/.,  which-was 

more  than  covered  by  subsequent  payments  by  the 

7th  of -^/jri/ 1830. 

It  appears,  however,  that  the  trustees,  and  parti- 
cularly Mr.  Pringlcj  were  aware  that  MoUe  retained 
balances,  in  his  hands  beyond  what  they  thought 
necessary  or  proper,  and  that  his  so  doing  ¥ra8  the 
subject  of  remonstrance  in  1828,  which  led  to  the 
reduction  of  what  was  then  due;  and,  in  1830,  the 
correspondence  proves  that  Mr.  Pringle  insisted  upon 
the  payment  of  the  balance  then  in  hand,  which  not 
being  done,  led  to  the  recal  of  the  factory  granted  to 
Mr.  AJol/cj  which  was  followed  by  an  intimation  oS 
his  bankruptcy  on  the  following  day,  up  to  which 
time  it  does  not  appear  that  there  was  any  ground  for 
suspecting  his  solvency :  and  it  is  proved  that,  at  the 
time  of  his  appointment,  he  was  in  high  credit.  The 
profit  which  arises  from  the  use  of  a  balance  is  suffi- 
cient to  account  for  the  attempt  to  detain  it,  without 
attributing  it  to  inability  to  pay. 

A  passage  in  Mr.  Pringle's  letter  of  the  22d  of  &p- 
(ember  1830,  has  been  much  relied  upon  as  showing 
that  he  had  been  aware  of  Mr.  AIolWs  bad  circum- 
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Stances  in  1828.  He  says,  speaking  of  a  payment  of  i84.i. 
1,500 /•  received  in  1828,  "  I  own  I  am  a  good  deal  '^^g 
pleased  that  this  was  done,  from  whatever  quarter  it  v. 

was  procured."  The  meaning  of  this  is  very  doubt-  '^and 
fill ;  it  may  mean  that  he  doubted  Mr.  Molies  having  Hunter. 
means  of  his  own  to  pay  that  1,500/.;  or  it  may 
mean,  that  it  might  have  been  paid  out  of  subsequent 
receipts,  so  as  not,  in  fact,  to  reduce  the  amount 
of  balance  due  on  the  preceding  December.  It  is 
much  too  slight  a  piece  of  evidence  to  support  the 
case  of  Mr.  Pringle's  having  at  that  time  been  so 
cognisant  of  Mr.  Molle's  difficulties  as  to  have  made 
it  his  duty  to  interpose  for  the  purpose  of  preventing 
his  receiving  any  further  part  of  the  property,  and  to 
institute  legal  proceedings  for  the  purpose  of  com- 
pelling payment  of  the  existing  balance ;  the  credit 
and  supposed  responsibility  of  Mr.  Molle  having  been 
unsuspected  until  very  shortly  before  his  bankruptcy. 
I  cannot,  therefore,  find  in  the  evidence  given  any 
such  proof  of  culpable  negligence  in  the  mode  of 
dealing  with  the  factor  as  would,  according  to  the 
decisions  in  the  Courts  of  Scotland^  render  a  trustee 
liable  for  the  losses  sustained  by  his  ultimate  insol- 
vency. The  cases  of  Ainslie  v.  Cheape  (2;),  and  Cowan 
V.  Crawford  (a),  are  strong  authorities  upon  this 
point. 

In  1829,  the  trustees  finding  their  factor  retaining 
balances  in  hand  beyond  what  they  thought  proper, 
press  him  by  every  means  short  of  legal  proceedings, 
to  keep  down  such  balances ;  which  course  continues 
till  December  1830,  when,  finding  their  efforts  inef- 
fectual, they  recal  his  appointment,  which  produces 
his  bankruptcy  without  any  previous  proof  of  his 
being  insolvent. 

{z)  13  Shaw,  417.  (a)  13  Fac  Coll.  628. 
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i8n.  The  result  is  that,  in  my  opinion,  the  judgment 

below  was  correct,  in  holding  that  Mr.  Pringle'^  estate 
is  not  liable  for  the  loss  sustained  by  the  insolvency  of 
Mr.  Molle;  and  if  he  did  not  make  himself  liable  for 
such  loss,  it  is  clear  that  Mr.  Hunter  did  not ;  for 
every  circumstance  from  which  the  responsibility  of 
Mr.  Prmgle  could  arise,  exists  in  a  less  degree  in  the 
case  of  Mr.  Hunter.  If  the  case  fails  so  far,  there  is, 
I  think,  no  ground  for  the  general  account;  for  if 
Messrs.  Pringle  and  Hunter  are  not  chargeable  with 
Mr.  Molie's  balance,  their  own  accounts  have  been 
regularly  examined  and  settled  according  to  the  pro- 
visions of  the  trust-deed,  and  no  case  is  made  for 
opening  them.  It  is  indeed  said,  that  Mr.  Pringk 
has  in  those  accounts  been  allowed  a  salary  of  50  L 
per  annum,  to  which,  as  trustee,  he  was  not  entitled ; 
and  if  that  question  had  arisen  for  decision  in  t 
proper  form,  and  under  circumstances  calling  for  a 
judgment  upon  the  point,  whether  a  trustee  could 
create  an  office  for  himself  out  of  his  trust  so  as  to 
derive  profit  from  his  trust,  I  should  have  had  groat 
difficulty  in  assenting  to  what  appears  to  have  been 
assumed,  rather  than  decided,  in  Scotland.  In  such 
a  case  there  cannot  be  any  good  reason  for  any  dif- 
ference in  the  rules  adopted  in  the  two  countries,  and 
there  cannot  be  any  doubt  as  to  the  inconveni^ice 
and  danger  of  such  a  practice ;  but  in  this  case,  if  the 
50/.  per  annum  were  to  be  disallowed,  and  struck  out 
of  Mr.  Pringle's  accounts,  he  would  be  entitled  to 
charge  for  all  actual  expenses  incurred  by  the  duty  he 
performed  as  cashier ;  so  that  there  is  no  probability 
that  the  estate  would  profit  by  opening  the  accounts 
in  this  respect.  And  when  it  is  considered  that  Mb 
allowance  arose  from  an  appointment  made  in  the 
presence  of  the  pursuer,  and  was  to  be  paid  out  of 


> 


CASES  IN  THE  HOUSE  OF  LORDS.  293 

rents  the  surplus  of  which  was  his,  and  that  it  has  i84i. 
been  sanctioned  by  the  accountant  who  had  authority  jj^^^ 
fix)m  the  truster  to  settle  the  trustees*  accounts,  I  can-         ^' 

Pr.1  kg  i^k 

not  think  that  it  would  be  advisable  for  such  a  purpose         and 
to  interfere  with  the  judgment  below ;  particularly     Hunter. 
when   it   appears   that  such   allowances  have  been 
usual  in  Scotland,  and  that  there  is  something  like 
judicial    authority    for    them,    as   in    Montgomerie 
V.  Wauchope{b). 

I  think  also,  that  the  House  would  be  very  reluctant, 
when  the  principal  object  of  the  suit  fails,  to  give  any 
relief  upon  so  small  a  part  of  the  case ;  particularly 
where  the  record  is  loaded  with  charges  and  accusa* 
tions  of  personal  fraud  and  wilful  dereliction  of  duty 
against  Mr.  Pringle  and  Mr.  Hunter^  of  which  there 
is  not  only  no  proof,  but  for  which  there  does  not 
appear  at  any  time  to  have  been  any  reasonable 
ground  for  suspicion ;  and  for  introducing  which  into 
the  pleadings  I  have  not  seen  or  heard  any  justifica- 
tion. And  this  leads  to  the  only  remaining  question, 
that  of  costs,  which  is  the  only  one  upon  which  I 
have  entertained  any  doubt :  and  if  I  had  been  sit- 
ting in  the  Court  below,  considering  the  failure  of  the 
case  made  against  the  trustees,  and  the  unjustifiable 
charges  brought  against  them,  I  should  perhaps  have 
thought  it  just  that  they  should  be  indemnified  in 
costs,  by  directing  the  pursuer  to  pay  them.  But  in 
this  House  the  case  is  different.  A  Court  of  Appeal 
does  not  interfere  in  the  question  of  costs  without 
reluctance  in  any  case,  and  generally  will  not  enter- 
tain an  appeal  for  costs  alone,  and  the  question  of 
costs  can  only  arise  upon  the  cross-appeal.  I  am 
therefore  of  opinion  that  both  appeals  should  be 
dismissed,  with  costs. 

{b)  Fac.  Coll.  4  June  1822. 
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1841.  It  was  accordingly  ordered,  &c.  "That  the  ori- 

ginal appeal  be  dismissed,  and  that  the  Lord  Ordi- 
nary's interlocutor  of  the  17th  of  March  1836,  in  so 
far  as  it  was  not  recalled  by  the  two  interlocutors  of 
the  Lords  of  the  First  Division  of  the  30th  of  No- 
vember 1837,  or  either  of  them,  be  affirmed ;  and 
that  the  two  last-mentioned  interlocutors  be  affirmed, 
with  costs:  and  that  the  two  cross-appeals  be  dis- 
missed, with  costs." 
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Robert  Hill Appellant.  i840: 

July  23. 
1841 : 

William  Paul,  Trustee  for  the  CreO  t>  t    ^  Oct.  6. 

ditors  of  the  said  Robert  Hill       .j^^'Pondent. 

A,  executed  a  deed,  conveying  and  assigning  his  property  to  trus-    jUsignmeni 
tees,  for  the  benefit  of  creditors.    The  operative  part  of  the  deed         Deed. 
was  in  these  words : — ''  All  and  sundry  superiorities,  lands  and      Creditors. 
heritages,  debts  heritable  and  moveable,  and  whole  goods,  gear,    Public  Office, 
sums  of  money,  and  effects ;  and  in  general  my  whole  means  and 
estate,  heritable  and  moveable,  of  whatever  nature  or  dendmination, 
or  wherever  situated,  presently  belonging  to  me." — Held,  that 
these  words  did  not  pass  the  profits  of  a  public  office  at  that  time 
filled  by  the  grantor. 

SembUf  that  the  profits  of  a  public  office  cannot  be  assigned  for 
the  benefit  of  creditors. 

1  HIS  was  an  appeal  against  two  judgments,  one 
interlocutory,  pronounced  by  the  Lord  Ordinary,  and 
the  other  final,  by  the  Court  of  Session  in  Scotland. 
The  Appellant  held  the  patent  office  of  Keeper  of  the 
Register  of  Sasines,  for  the  shire  of  Renfrew  and  rega- 
lities of  Glasgow  and  Paisley.  He  was  appointed  to 
the  office  in  1792,  as  one  of  the  joint-keepers,  the 
other  being  Mr.  Frederick  Fotheringham.  At  that 
time  the  Appellant  became  bound  by  deed  to  make 
certain  payments  from  the  profits  of  the  office  to  his 
sisters,  who  were  then  alive.  Mr.  Fotheringham  died 
in  1830,  and  the  Appellant,  who  had  been  previously 
released  from  the  other  charges,  then  became  sole  pa- 
tentee of  the  office.  Having  fallen  into  difficulties,  he 
executed  a  trust-deed,  appointing  the  Respondent  trus- 
tee for  the  benefit  of  his  creditors.  The  question  in  the 
case  turned  on  the  meaning  of  the  conveyance  in  trust, 
the  words  of  which  were : — "  All  and  sundry  superiori- 
ties, lands  and  heritages,  debts  heritable  and  moveable. 
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1 840.  and  whole  goods,  gear,  sums  of  money,  and  effects ; 
and  in  general,  my  whole  means  and  estate,  heritable 
and  moveable,  of  whatever  nature  or  denomination,  or 
wherever  situated,  presently  belonging  to  me/'  Sub* 
joined  to  this  general  description,  there  followed  a 
particular  enumeration  of  a  variety  of  lands  and  supe- 
riorities situated  in  different  parts  of  Scotland: — 
"  together  with  all  right,  title  and  interest,  claim  of 
right,  property  and  possession,  petitory  and  possessory, 
which  I,  my  predecessors  or  authors,  had,  have,  or 
anyway  may  have,  claim  or  pretend,  to  the  lands  and 
other  heritages,  and  others,  generally  and  particularly 
above  disponed,  or  to  any  part  or  portion  thereof: 
surrogating  and  substituting  the  said  trustees  in  suc- 
cession, in  my  full  power,  right  and  place,  of  the 
whole  heritable  and  moveable  estates  and  effects  above 
disponed  and  assigned;  with  full  power  to  uplift 
and  discharge  the  rents  and  feu-duties  of  the  said 
lands  and  others,  for  crop  and  year  1826,  in  so  far  as 
the  same  are  still  outstanding,  and  all  fiiture  crops  and 
years,  and  also  all  arrears  of  rents  and  feu-duties  due 
for  bygone  crops  and  years ;  to  intromit  with  the  per- 
sonal  estate  hereby  conveyed,  compound,  transact  and 
agree,  or  enter  into  arbitration,  concerning  the  said 
lands  and  estate,  real  and  personal,  or  any  part 
thereof;  and  generally,  to  do  every  other  thing  requi- 
site and  necessary  for  making  the  same  effectual, 
which  I  could  have  done  before  granting  hereof:'*  and 
power  is  given  to  the  trustee  "  to  enter  into  the  imme- 
diate use  and  possession  of  my  whole  estate,"  and  "  to 
sell  and  dispose  of  my  said  land  and  others,  or  such 
parts  or  portions  thereof  as  to  the  said  trustee  acting 
for  the  time  shall  appear  proper  and  expedient,  and 
that  either  by  private  sale  or  public  voluntary  roup, 
and  in  wholesale  or  in  parcels,  and  on  such  conditi<m8. 
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and  at  such  prices,  as  the  said  trustee  acting  for  tue  is  10. 
time  shall  think  fit ;"  with  power  also  to  sell  the  wood 
growing  upon  the  lands,  and  to  grant  all  needful 
deeds  and  dispositions.  A  provision  was  afterwards 
made  for  the  case  of  the  trustee  not  having  "  sold  or 
disposed  of  the  lands  and  others  above  conveyed,  or 
such  part  thereof  as  may  be  necessary  for  the  pay- 
ment of  my  debts." 

The  deed  contained  the  following  covenant  for 
further  assurance : — "  And  farther,  I  bind  and  oblige 
myself,  and  mine  aforesaid,  to  grant  and  to  execute, 
at  any  time  when  required,  such  farther  deed  or 
deeds  as  may  be  judged  necessary  by  my  said  trustee 
or  trustees,  or  by  a  majority  in  value  of  my  said  cre- 
ditors, for  the  more  effectually  carrying  the  purposes 
of  the  present  trust  into  full  and  complete  execution." 

The  cause  came  in  the  first  instance  before  Liord 
Jeffrey^  as  Ordinary,  who,  after  hearing  counsel  for  the 
respective  parties,  pronounced  the  following  interlo- 
cutor, adding  an  explanatory  note:  "10th  March  1837. 
The  Lord  Ordinary  having  heard  the  counsel  for  the 
parties  on  the  preliminary  defences,  repels  the  defence 
or  objection  to  the  title  of  the  pursuer,  founded  on 
the  allegation  that  the  trust-deed  in  his  favour  did 
not  convey  any  of  the  profits  or  emoluments  of  the 
office  then  vested  in  the  trustee,  which  occurred  sub- 
sequently to  the  date  of  that  trust-deed :  and,  2do,  in 
respect  that  all  the  other  defences  pleaded  as  prelimi- 
nary, either  depend  on  disputed  matters  of  fact  or 
are  involved  in  the  merits,  reserves  and  supersedes 
the  consideration  of  them  till  the  cause  comes  to  be 
discussed  on  the  closed  record:  and,  in  respect  the 
defenders  state  they  do  not  mean  to  acquiesce  in 
this  judgment,  finds  them  liable  in  expenses,  allows 
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184^0"       an  account  to  be  given  in,  and  remits  the  same  to  the 
auditor  of  Court,  for  his  taxation  and  report." 

To  this  judgment  the  Lord  Ordinary  added  the 
following  "  Note. — ^The  question  of  title  is  not  without 
difficulty.  But  the  Lord  Ordinary  is  of  opinion,  that 
the  defender  Hill^  being  at  the  date  of  the  trust 
vested  in  a  life  office,  which  he  executed  by  deputy, 
and  which  yielded  large  though  fluctuating  annual 
profits,  is  to  be  regarded  as  the  owner  of  a  life 
annuity,  which,  he  apprehends,  would  clearly  have 
been  carried,  by  the  general  conveyance  of  his  whole 
moveable  property  and  estate  of  every  description,  to 
his  trustee.  That  he  was  under  a  previous  obligation 
to  account  for  a  part,  or  even  the  whole  of  these 
profits,  to  his  sisters  during  their  lives,  would  not  bar 
the  efi'ect  of  this  conveyance,  as  the  radical  right  to 
them  was  still  in  his  person,  as  incident  to  the  office 
itself,  of  which  he  was  the  only  holder.  If  such  pre- 
vious obligation  was  onerous  and  unchallengable,  it 
was  still  but  a  temporary  burden  upon  his  primary 
right;  and  that  being  onerously  conveyed  to  his 
trustee,  such  conveyance  would  take  effect  as  soon  as 
the  burden  was  worked  off,  just  as  the  conveyance  of 
a  fee,  under  the  burden  of  a  liferent,  would  vest  the 
radical  right  in  the  disponee  from  the  first,  though  its 
actual  engagement  must  be  postponed  till  the  liferent 
was  run  out.  If  the  whole  profits  were  not  so  pledged 
to  the  sisters,  or  if  their  right  was  not  onerous,  the  form 
of  the  action  seems  sufficient  to  make  the  defender 
HUl  still  account  for  them  to  the  pursuer." 

The  Lord  Ordinary  then  adverted  to  matters  which 
did  not  come  under  discussion  in  the  appeal,  and 
proceeded  thus : — **  As  to  the  objections  raised  on  the 
terms  of  the  Act  49  Geo.  3,  c.  1 26,  as  to  the  sale  or 
brokerage  of  offices,  the  Lord   Ordinary  is  satisfied 
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that  it  has  uo  application  to  such  a  case  as  the  pre-  \bw. 
sent.  The  provisions  in  the  11th  section  of  that  Act 
are  plainly  referable  only  to  the  case  of  a  party  privily 
stipulating  for  a  share  (or  the  whole)  of  the  profits  of 
an  oflB.ce,  which,  by  his  resignation  or  instrumentality, 
is  obtained  or  secured  for  another,  and  not  to  that  of 
one  who,  like  the  present  pursuer,  is  seeking  to  vindi- 
cate for  their  true  owners,  profits  actually  drawn  by 
persons,  who,  in  law  and  justice,  are  bound  to  account 
for  them  to  others.  At  all  events,  this  is  a  question 
upon  the  construction  of  a  public  statute,  which  must 
form,  if  insisted  on,  an  important  part  of  the  discussion 
on  the  merits  of  the  case,  and  could  not  with  any  pro- 
priety, be  disposed  of  as  a  preliminary  and  exclusive 
plea." 

Reclaiming  notes  having  been  presented  by  the 
Appellants  against  the  interlocutor  to  the  Second 
Division  of  the  Court  of  Session,  orders  were  pro- 
nounced, directing  the  parties  to  be  prepared  with 
special  cases  on  the  question,  "  whether  to  any,  or  to 
what  effect  and  extent,  the  emoluments  of  the  oflBce 
referred  to,  were,  or  could  be,  carried  by  the  trust 
conveyance  to  the  pursuer  libelled  on :"  and  these 
cases  having  been  prepared,  and  the  question  debated, 
tlie  Court  pronounced  the  following  judgment  upon 
the  15th  of  November  1838: — '*The  Lords  having 
resumed  consideration  of  this  note,  with  the  minutes 
of  debate  and  the  other  proceedings,  adhere  to  the 
interlocutor  complained  of,  and  refuse  the  desire  of 
the  notes,  reserving  all  questions  as  to  expenses/' 

This  judgment,  and  the  interlocutor  of  the  Lord 
Ordinary  which  it  affirmed,  formed  the  subject  of 
the  appeal. 

The  JLord  Advocate  and  Mr.  Knight  Bruce^  for  the 
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1840*       Appellant: — ^There  are  no  words  in  this  deed  appli- 
HiLL        cable  to  the  office,  nor  do  any  sentences  in  the  deed 
V.  which  describe  the  property  conveyed  apply  to  the 

office  or  its  profits :  nor  is  the  intention  to  pass  every- 
thing whatever,  belonging  to  the  grantor,  so  clear  on 
the  face  of  the  deed  itself  as  to  force  the  House  to 
include  this  office  or  its  profits  among  the  things  con- 
veyed for  the  benefit  of  the  creditors.  The  office  is 
not  conveyed  by  the  deed,  even  could  such  a  convey- 
ance have  been  legal.  But  it  could  not  have  been 
legal:  neither  the  office  itself,  nor  the  profits  at- 
tached to  it,  can  be  conveyed  for  the  benefit  of 
creditors.  The  49  Geo.  3,  c.  126,  which  extends  to 
all  parts  of  the  United  Kingdom,  prevents  such  a 
conveyance:  and  the  exceptions  contained  in  the 
1 1  th  section  of  that  statute  (a)  do  not  include  a  case 
like  the  present.  The  authorities  of  Wilson  v.  FcUco* 
ner{b)y  Parsons  v.  Tihompson(c)j  and Po/mer  v.  Bate(d)^ 
show  that  arrangements  of  this  kind  between  private 
persons  in  relation  to  public  offices  are  invalid.  In 
Hunter  v.  Gardner  {e\  Lord  Chancellor  Brougham 
expressed  his  strong  doubts  in  this  House  whether  the 
half-pay  of  an  officer  could  be  made  the  subject  of  an 

(a)  By  which  it  is  provided,  ^'  that  nothing  in  the  recited  Act  (5  &  6 
Ed,  3,  c.  16)  or  in  this  Act  contained,  shall  extend  to  any  annual 
reservation,  charge,  or  payment  made,  or  required  to  be  made,  out  of 
the  fees,  perquisites,  or  profits  of  any  office,  to  any  person  who  shall 
have  held  such  office,  in  any  commission  or  appointment  of  any  per- 
son succeeding  to  such  office,  or  to  any  agreement,  contract,  bond, 
or  other  assurance  made  for  securing  such  reservation,  charge,  or 
payment :  provided  always,  that  the  amount  of  such  reservation, 
charge,  or  payment,  and  the  circumstances  and  reasons  under  whicli 
the  same  shall  have  been  permitted,  shall  be  stated  in  the  commis- 
sion, patent,  warrant,  or  instrument  of  appointment  of  the  person  so 
succeeding  to  and  holding  such  office,  and  paying  or  securing  soch 
money  as  aforesaid." 

(Jb)  Dec.  7,1759;  Morr.  165.        {d)  2  Brod.  &  Bing.  673;  6 

(c)  14  Bl.  322  ;  and  see  the     Moore,  28. 
notes  there,  p.  327.  (c)  5  Wils.  &  Sliaw,  618,  e/jey. 
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assignment.  The  full-pay  of  a  military  officer  cannot  J^^ 
be  assigned,  Barwick  v.  JReade  (f) ;  and  in  Flarty  v. 
Odium  [g\  and  Lidderdale  v.  The  Duke  of  Mon- 
tro8e{h)y  the  same  had  been  held  with  regard  to 
half-pay.  The  principle  of  the  rule  is  stated  by  Lord 
JEldon,  in  the  case  of  Davis  v.  The  Duke  of  Marl- 
borough  (i),  where  his  Lordship  said,  "  A  pension  for 
past  services  may  be  aliened ;  but  a  pension  for  sup- 
porting the  grantee  in  the  performance  of  future 
duties  is  inalienable."  And  in  that  case,  the  estates 
entailed  by  Parliament  for  the  support  of  the'  dignity 
were  allowed  to  be  aliened  by  a  tenant  for  life  for  the 
period  of  his  own  life ;  but  a  pension  also  granted  for 
that  purpose,  but  payable  out  of  the  Post-office  reve- 
nues, was  not  allowed  to  be  so  treated.  The  Appel- 
lant could  not,  by  law,  aliene  this  income*  But  even 
if  he  could,  no  intention  to  aliene  it  is  apparent  on 
the  face  of  the  deed.  The  words  themselves  clearly 
do  not  include  the  emoluments  of  the  office,  they  are 
expressly  directed  to  something  else ;  and  the  general 
tenor  of  the  deed,  so  far  from  referring  to  the  office, 
points  directly  to  lands  and  money,  and  such  personal 
chattels  as  are  assignable  at  law,  and  may  be  made  the 
subject  of  arrestment  and  poinding  under  the  law  of 
Scotland f  and  could  be  recovered  in  an  action.  The 
profits  of  this  office  could  not  be  made  the  subject  of 
such  a  process,  could  not  be  recovered,  and  cannot, 
therefore,  be  held  to  be  included  in  this  assignment. 
The  interlocutor  of  the  Lord  Ordinary,  and  the  judg- 
ment of  the  Court  affirming  it,  cannot  therefore  be 
sustained. 

The  Attomey-^eneral  and  Mr.  Anderson,  for  the 

(/)  1  H.  Bl.  627.  (A)  4  Terin  Rep.  248. 

(g)  3  Term  Rep.  681.  (i)  1  Swanst.  79. 

VOL.  VIII.  X 
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1840,  Respondent: — ^The  words  in  the  deed  may  not  enable 
'^T?'  '  the  Respondent  ultimately  to  recover  in  this  action  ; 
V.  but  that  is  not  now  the  question.  Whether  he  can 
maintain  the  action  is  at  present  the  point  in  discus- 
sion ;  and  to  enable  him  to  do  that,  these  words  are 
amply  sufficient.  The  profits  of  the  office,  if  not  con- 
veyed in  direct  terms,  are  conveyed  by  necessary 
implication.  The  terms  of  the  deed  are  most  general 
and  comprehensive  in  their  nature,  and  primd  facie 
give  the  Respondent  title  to  all  the  sources  of  income 
enjoyed  by  the  Appellant.  Hunter  v.  Gardner  (j)  is 
an  authority  for  the  Respondent ;  for  it  shows  that  in 
cessio  honorunij  the  assignment  of  part  of  the  profits 
of  the  office  of  collector  of  customs  could  be  made. 
.  It  is  admitted  in  this  case  itself,  that  there  may  be 
a  trust  of  part  of  the  profits  of  the  office ;  for  such  a 
trust  was  created,  and  has  been  acted  on  in  the  instance 
of  the  sister  of  the  Appellant.  Such  a  trust  existed 
up  to  the  time  of  her  death ;  and  if  there  can  be  a 
trust  for  a  member  of  the  family,  surely  there  may  be 
a  trust  for  the  benefit  of  creditors.  There  is  a  great 
difference  between  the  law  of  England  and  the  law  of 
Scotland  on  this  subject,  and  the  English  cases  are 
therefore  inapplicable  here:  but  even  the  English 
cases — take  Palmer  v.  Bate  for  instance — only  show 
that  the  whole  profits  of  the  office  cannot  be  assigned ; 
they  do  not  show  that  an  assignment  of  a  part  is  bad. 
The  creditors  therefore  may  be  entitled  to  maintain 
their  suit  for  a  part ;  for  how  much  may  be  discussed 
afterwards ;  but  the  suit  itself  is  maintainable.  There 
are  many  cases  in  Scotland  in  which  an  assignment 
of  part  has  been  held  good.  Sloan's  case  (A),  which 
was  that  of  the  stipend  of  a  clergyman;   A.  B.'s 

(j)  5  WilB,  &  S.  616.  (k)  3  Shaw  &  Dunl.  195. 
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case  (I);  A.  B/s  case  (m) ;  and  Gaillie^s  case  (n) — all  i84o. 
three  being  cases  of  officers  in  the  army — are  to  this 
effect:  and  so  is  the  Rev.  D.  Harris's  case  (p).  Ad- 
mitting, therefore,  for  the  sake  of  argument,  that  no 
such  assignment  can  take  place  by  the  law  of  England^ 
it  is  clear  that  by  the  common  practice  of  the  law  of 
Scotland^  constantly  recognised  and  acted  on  in  the 
Courts  there,  such  an  assignment  is  perfectly  valid. 
And  in  Clark'%  case  (jpi)  the  Court  took  into  considera- 
tion all  the  circumstances  of  the  parties,  and  dealt 
with  the  pay  of  the  officer  differently,  because  his  wife 
had  a  separate  income ;  though  as  to  that  income  his 
jus  mariti  was  excluded.  There  is  no  restraint  even 
of  that  kind  in  the  law  of  Scotland  as  in  the  law  of 
England  on  the  assignment  of  personal  income.  In 
M%nga%f%  case  (y),  and  in  Calder's  case  (r),  the  jus 
mariti  itself  was  held  adjudgeable.  Even  the  English 
cases,  however,  are  subject  to  this  remark,  that  they 
are  cases  of  half-pay  of  officers ;  respecting  which  Lord 
Kenyan  said  in  Flarty  v.  Odium  {s\  that  "  an  officer 
had  no  certain  interest  in  his  half-pay,  for  the  King 
may  at  any  time  strike  him  off  the  list.'*  That  cannot 
be  said  of  this  office,  which  is  granted  for  life,  and  the 
duties  of  which  do  not  require  that  the  officer  should 
receive  the  emoluments  in  order  to  enable  him  to 
perform  the  duties,  for  those  duties  may  be  performed 
by  deputy. 

The  Lord  Chancellor  i — My  Lords,  I  have  con-      ^^^ 
sidered  this  case  with  much  anxiety,  because  I  do 
not  concur  with  the  opinions  of  the  Judges  of  the 

(/)  11  Shaw  &  Dual.  500.  (p)  4  Id.  631. 

(ill)  12  Id.  522.  {q)  Diet.  Dec.  1761. 

(«)  13  Id.  639.  (r)  Fac.  Coll.  19  Nov.  1818. 

(o)  14  Id.  964.  (*)  3  Term  Rep.  681. 

X  2 
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1841.       Court  of  Session,  on  the  point  that  was  argued  before 
Hill       them ;  and  also  because  I  think  the  decree  cannot  be 
V,         supported  on   another  ground,  which  was   not  the 
subject  of  consideration  in  the  Court  below.     The 
decision  there  was  taken  on  the  first  of  the  preliminaiy 
defences,  the  other  questions  on  the  summons  not 
being  attended  to.     In  my  opinion,  this  trust-deed  is 
not  in  its  own  terms  sufficiently  express  to  convey  the 
profits  of  this  office.     By  the  terms  of  the  trust-deed 
of  1826,  the  Appellant  conveyed  his  property  to  the 
Respondent,  as  trustee  for  the  benefit  of  the  Appel- 
lant's creditors.     The  Appellant  was  at  that  time 
entitled  for  life  to  the  office  of  keeper  of  the  roister 
of  sasines,  and  his  chance  of  possessing  the  whole 
profits  was  dependent  on  the  decease  of  his  brother 
and  sister.     They  afterwards  died,  as  did  the  jomt- 
keeper,   and  he  became  entitled  to  all  the  profits. 
The  first  question  we  have  now  to  consider  is  whetbeTt 
supposing  the   Appellant   entitled  in  law  to   assign 
the  profits  of  the  office,  the  terms  of  this  trust-deed 
did  or  did  not  include  those  profits.     In  the  first 
place,  there  is  not  in  the  deed  any  mention  of  these 
profits,  or  of  the  office  itself.     It  seems,  from  what 
occurred  in  the  Court  below,  to  have  been  a  matter 
of  dispute  whether  the  creditors  knew  that  he  had 
such  an  office.     It  is  not  probable  that  they  did  not 
know  it,  but  that  they  did  know  it  does  not  appear; 
and  with  regard  to  such  a  matter,  it  must  be  observed 
that  peculiar  circumstances  materially  afiecting  their 
situation  should   have  produced  peculiar  provisions 
for  their  benefit,  if  such  a  benefit  was  intended  to  be 
secured.     In  this  case,  the  general  intent  of  passing 
all  that  the  defender  then  had,  or  might  become  en- 
titled to,  did  possibly  exist,  but  there  is  no  direct 
proof  of  such  an  intention ;  and  so  far  as  the  profits 
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of  this  office  were  concerned,  there  does  not  appear  \B4\. 
any  evidence  that  such  intention  was  attempted  to  be 
carried  into  effect.  It  is  not  in  dispute  that  the  office 
itself,  being  an  office  under  the  Crown,  and  an  office 
created  for  public  purposes,  was  not  assignable.  The 
question  then  is,  whether  the  fees  of  such  an  office, 
which  for  the  moment  we  will  suppose  to  be  assign- 
able, were  in  fact  assigned  by  this  deed.  All  that 
could  be  the  subject  of  assignment  were  the  profits 
which  might  arise  after  the  death  of  the  brother  and 
sister,  who  were  alive  in  1826.  Were  these  profits 
assigned?  The  operative  words  of  the  assignment 
are,  "  All  and  sundry  superiorities,  lands  and  herit- 
ages, debts  heritable  and  moveable,  and  whole  goods, 
gear,  sums  of  money,  and  effects,  and  in  general 
my  whole  means  and  estate,  heritable  and  moveable, 
of  whatever  nature  or  denomination,  or  wherever 
situated,  presently  belonging  to  me." 

If  the  office  itself  was  assignable,  would  it  or  would  it 
not  pass  by  these  terms  ?  It  is  not  denied  that  the  office 
itself  could  not  and  did  not  pass  by  these  words.  But 
as  the  office  did  not  pass,  could  these  words  be  made 
applicable  to  pass  the  profits  which  thereafter  might 
arise  to  the  immediate  holder  of  the  office  ? — The  very 
words  used  at  the  conclusion  of  the  sentence  contradict 
the  supposition.  The  office  itself  which  he  then  "  pre- 
sently "  possessed,  but  the  whole  profits  of  which  did 
not  then  **  presently  belong"  to  him,  must  be  considered 
as  excepted  from  the  operation  of  the  deed  ;  for  it  was 
not  by  law  assignable,  which  the  parties  to  the  deed 
must  be  supposed  to  have  known.  So  far,  therefore,  it 
seems  clear  that  the  deed,  not  being  capable  of  passing 
the  office,  had  no  effect  in  passing  the  profits  of  the 
office,  by  any  direct  provisions  contained  in  it.     Did 
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1841.       then  those  profits  pass  by  necessary  implication  under 
the  general  trusts  of  the  deed  ?     It  seems  to  me  that 
they  did  not ;  all  the  trusts  of  the  deed  are  inappli- 
cable to  the  after  profits  of  the  ofl&ce.     The  deed  was 
to  operate  on  property  presently  belonging   to  the 
grantor.    As  to  the  property  really  assigned  to  them^ 
the  trustees  were  to  enter  into  immediate  possessicm 
of  it.     It  would  be  difficult  to  bring  the  after  profits 
of  the  office  within  the  terms  thus  used.     But  it  has 
been  supposed  that  the  provisions  of  the  deed  in  effect 
included  them  :  it  appears  to  me  that  the  provisions 
in  question  have  no  such  effect.    There  is  following 
the  clause  I  have  already  read,  merely  a  clause  for 
further  assurance.     If  the  first  deed  included  the  pro- 
fits of  the  office,  the  further  deed  would  not  carry  the 
matter  beyond  the  first :  and  if  the  first  deed  did  not 
include  them,  they  could  not  be  affected  by  the  con- 
firmation contained  in  the  second  deed.     The  further 
deed  is  to  be  merely  for  the  purpose  of  more  effectu- 
ally carrying  into  execution  the  provisions  of  the  first 
deed  of  trust.     On  this  part  of  the  case,  therefore, 
I  am  clearly  of  opinion  that  the  decision  of  the  Court 
below  ought  to  be  reversed. 

There  is  another  point  on  which  I  shall  address  a 
few  observations  to  your  Lordships ;  but  I  wish  it  to 
be  distinctly  understood  that  it  is  not  to  be  considered 
as  the  ground  of  the  decision  which  I  shall  recom- 
mend this  House  to  adopt. 

The  point  to  which  I  am  now  about  to  refer  is  the 
legality  of  assigning  the  future  emoluments  of  an  office 
of  this  kind.  This  is  a  public  office  to  which  a  large 
class  of  the  subjects  of  Scotland  must  resort.  The 
parties  resorting  to  it  not  only  have  an  interest  in  the 
regular  performance  of  the  duties  of  the  office,  but 
have  a  right  of  action  against  the  holder  of  the  office 
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if  those  duties  are  not  properly  perfonned.  Whether  i84i. 
the  emoluments  of  the  office  are  considered  necessary 
to  the  due  discharge  of  its  duties  is  not  now  the  sub- 
ject of  inquiry.  It  must  be  assumed  that  the  public  are 
not  taxed  higher  than  is  necessary.  What  then  would 
be  the  eflfect  of  this  deed  if  it  included  all  the  profits 
of  the  office  for  the  future  ?  That  such  an  assign- 
ment would  be  illegal  in  England  there  can  be  no 
doubt  Palmer  v.  Bate(t)  is  directly  applicable  to 
this  case.  And  in  Davis  v.  The  Duke  of  Marl- 
borough (w),  there  is  the  observation  of  Lord  JEldon, 
already  cited,  which  seems  to  me  quite  in  point,  and 
which  lays  down  the  true  rule  and  the  distinction  to  be 
observed  in  these  cases,  and  to  which  for  that  reason 
I  refer  as  showing  what  is  the  law  of  England  on  this 
subject.  What  is  the  difference,  as  to  the  profits  of 
the  office,  between  the  laws  of  this  country  and  of 
Scotland ;  and  if  they  are  the  same  as  to  the  office 
itself,  where  is  there  any  decision  which  shows  that 
while  an  office  itself  cannot  be  assigned,  the  future 
profits  of  that  office  are  assignable.  Erskine  says 
that  such  profits  are  not  apprisable  or  adjudgeable, 
and  that  all  reasonable  pensions  of  office  are  alimen- 
tary. This  is  just  the  principle  of  the  law  of  England 
as  explained  by  Lord  Eldon  in  Davis  v.  The  Duke  of 
Marlborough ;  so  that  it  now  appears  that  the  princi- 
ple of  the  English  decisions  is  to  be  found  in  the  law 
of  Scotland.  In  Wilson  v.  Falconer  (x),  the  convey- 
ance of  the  office  now  in  question  was  held  to  be 
inept  and  illegal.  Lord  Karnes  there  seemed  to  think 
that  adjudication  of  the  emoluments  of  an  office 
might  be  competent ;  but  he  was  overruled  by  the  rest 

(t)  6  Moore,  28;  2  Brod.  &         (u)  1  Swanst.  79. 
Bing.  673.    See  the  cases  there         (j)  Dec.  7,  1759;  Morr.  165. 
cited  in  the  notes. 
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184T.       of  the  Court,  and  his  opinion  has  never  since  been 
^^^     acted  on. 

V.  But  I  shall  not,  my  Lords,  prosecute  this  subject 

farther,  as  it  does  not  furnish  the  ground  on  which 
the  judgment  of  this  House  will  proceed. 

I  move  your  Lordships  to  reverse  the  judgment  of 
the  Court  below ;  to  declare  that  the  preliminary  de- 
fences ought  to  be  sustained ;  and  that  the  Appellant, 
the  defender  in  the  suit  below,  ought  to  be  declared 
entitled  to  the  expenses  of  the  suit. 

[It  was  accordingly  ordered  that  the  interlocutors 
complained  of  be  reversed,  and  that  the  Appellants 
be  entitled  to  the  expenses  of  the  suit  in  the  Court 
below.] 
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Christian  Stewart,  otherwise  Menzies,^ 
claiming  to  be  the  Spouse  of  John 
Menzies,  Esq.,  of  Chesthill,  and  Ca- 
therine and  John  Menzies,  other- 
wise Catherine  and  John  Stewart, 
Children  of  the  said  John  Menzies 
and  Christian  Stewart 


Appellants. 


1841 : 

Feb.  9. 

March  18. 23. 

Ocu6. 


John  Menzies,  Esq.,  of  Chesthill  -        -  Respondent. 

J,  M.  and  C.  5.  cohabited.  There  waa  no  direct  evidence  of  the  Marriage. 
time  at  which  their  intercourse  began,  but  J.  AL  wrote  to  C.  5 .  a  Proof, 
letter,  which  was  dated  in  March  1826,  and  was  in  the  following 
terms :  **  Chris ty^-^You  and  I  having  lived  together  as  man  and 
wife  for  some  time»  I  herehy  declare  you  to  be  my  lawful  wife,  in 
the  event  of  a  cUld  being  bom  in  consequence  of  the  present 
connexion  betwixt  us."  It  appeared  that  this  letter  was  not 
delivered  to  C  5.  till  1828. — Held,  that  it  did  not  in  any  way 
constitute  a  marriage  by  the  law  of  Scotland. 

This  House  will,  as  a  general  rule,  make  the  costs  of  an  appeal 
follow  the  affirmance  of  the  judgment  of  the  Court  below. 


This  was  a  process  of  declarator  of  marriage  and 
for  aliment,  or  otherwise  of  seduction  and  for  damages, 
at  the  instance  of  the  Appellants,  Christian  Stewart^ 
otherwise  Menzies^  and  John  and  Catherine^  her  chil- 
dren. The  claim  for  aliment  was  at  the  suit  of  the 
children ;  and  an  alternative  averment  of  seduction, 
and  a  conclusion  for  damages  on  that  ground,  were 
maintained  by  the  Appellant,  Christian  Stewart. 

The  summons  came  before  the  Court  of  Session  in 
the  year  1832,  when  it  appeared  that  the  claim  of  mar- 
riage was  founded  on  a  letter  written  by  the  Respon- 
dent, and  sent  by  him  inclosed  in  one  addressed  to 
Mrs.  Janet  M^Naughten.  The  letter  in  question  was 
in  the  following  terms: — ^' Duneaves^  26th  March 
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1841.       1826.     Christy^ — You  and  I  having  lived  together  as 

Stewart     ^^^  ^"^  ^^^^  ^^^  somc  time,  I  hereby  declare  you  to 
V.  be  my  lawful  wife,  in  the  event  of  a  child  being  bom 

in  consequence  of  the  present  connexion  betwixt  us ; 
and  I  am  yours  truly.*'  (Signed)  "  John  MenzieSf 
of  ChesthilU'  The  whole  of  this  note  was  in  the 
Respondent's  own  handwriting ;  it  was  addressed  on 
the  back  thus :  ^^  For  Christian  Stewart,  Duneaves 
Housed 

The  Lord  Ordinary,  treating  the  children  as  the 
illegitimate  children  of  this  Respondent,  at  first 
awarded  them  for  aliment  the  sum  of  10  I.  annually, 
payable  half-yearly  in  advance,  with  a  fifth  part  more 
of  each  half-yearly  payment  in  case  of  failure.  At 
the  same  time  he  appointed  the  parties  to  lodge  their 
cases,  in  order  to  raise  the  question  whether  any  law- 
ful marriage  had  taken  place  between  these  parties, 
so  as  to  render  the  children  legitimate.  Upon  appeal 
to  the  Lords  of  the  Second  Division  of  the  Court  of 
Session,  they  increased  the  aliment  from  10  /.  to  15^ 
for  each  of  the  children,  and  remitted  to  the  Lord 
Ordinary.  Other  proceedings  were  then  had,  and 
other  interlocutors  pronounced;  by  one  of  which, 
dated  the  8th  of  March  isas,  the  Lord  Ordinaiy 
remitt-ed  the  case  to  the  Commissaries  to  inquire  into 
the  marriage,  and  report  their  opinion  to  him. 

Against  this  interlocutor  the  Appellants  appealed 
to  their  Lordships  of  the  First  Division  of  the  Goorti 
and  the  prayer  of  their  reclaiming  note  was  in  the. 
following  terms: — ^^  May  it  therefore  please  your 
Lordships  to  recal  the  above  interlocutor,  and  to  find, 
1st,  That  the  holograph  letter  by  the  defender,  dated 
25th  March  1826,  together  with  the  admitted  coha- 
bitation of  the  parties  subsequent  to  the  letter,  con- 
stitute a  legal  marriage:   2d,  That  the  allegations 
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made  by  the  defender,  in  order  to  evade  the  conse-       i84i. 
quences  of  his  own  legal  admissions,  that  the  said     ste^art 
letter  libelled  on  was  false,  and  prepared  by  himself,  ^^ 

or  his  agents  under  instructions  from  him,  for  pur- 
poses of  fraud,  cannot  be  admitted  to  probation :  And, 
Sdy  That  the  pursuers,  John  and  Catherine  MenzieSj 
have  acquired  right,  and  are  entitled,  in  the  circum- 
stances, to  the  privileges  and  status  of  legitimate 
children ;  and  that  these  rights  are  not  subject  to  be 
defeated  by  proof  of  the  facts  alleged  by  the  defender: 
And,  4th,  In  the  event  of  your  Lordships'  admitting 
the  defender's  allegations  to  probation,  to  remit  the 
process  to  the  Jury  Court  instead  of  the  Commissaries ; 
or  to  do  otherwise  in  the  premises  as  to  your  Lord- 
ships shall  seem  proper/* 

The  Lords  desired  cases  to  be  prepared ;  and  the 
Respondent  then  admitted  that  he  had  written  and 
delivered  the  letter  in  question,  but  alleged  that  he 
had  done  so  for  a  different  purpose,  namely,  for  a 
purpose  of  deceit.  He  set  forth  in  his  statement,  that 
in  the  course  of  the  year  1827  he  became  acquainted 
with  a  young  lady  of  the  name  of  Macdougallj  and 
engaged  to  marry  her.  He  afterwards,  however,  be- 
came desirous  of  breaking  off  that  engagement,  and 
being  unwilling  to  assign  any  reason  for  doing  so. 
which  could  prove  oflfensive  to  the  feelings  either  of 
that  lady  or  of  her  relations,  he  falsely  pretended  that 
he  was  under  a  previous  engagement  to  marry  the 
Appellant.  He  accordingly  instructed  the  Appellant 
to  make  a  similar  statement,  in  case  any  questions 
should  be  put  to  her  by  the  friends  of  Miss  Mac- 
dougall ;  and  with  the  view  of  supporting  her  state- 
ment, he  wrote  the  letter  relied  on  by  the  Appel- 
lant in  the  condescendence,  and  delivered  it  to  her. 
At  the  time  when  he  did  so,  he  explained  to  her  that 
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1841.  he  had  no  intention  of  thereby  making  her  his  wife, 
Stewart  ^^^  *^^  letter  was  received  by  her  upon  that  under- 
_  »•         standing.     Although  it  bore  date  the  25th  of  March 

MeNZIES.  ,^  _^.  111.  1..1A  1 

1826,  It  was  only  written  and  delivered  to  the  Appel- 
lant in  the  course  of  the  year  1828.  He  alleged,  too, 
that  no  change  whatever  took  place  in  the  intercourse 
of  himself  and  the  Appellant,  or  in  their  treatment  of 
each  other,  or  in  the  way  in  which  they  appeared  and 
were  treated  by  the  world,  after  the  delivery  of  this 
letter.  The  Appellant  denied  all  knowledge  of  the 
fraudulent  purpose  thus  alleged  by  the  Respondent 
Evidence  was  given  by  both  parties  on  these  points. 

The  case  came  a  great  many  times  before  the  Lord 
Ordinary  and  the  Court  of  Session^  and  on  the  18th 
o{ December  IB^b  the  Lord  Ordinary  {Jeffrey)  "sus- 
tained the  defences  against  the  declaratory  conclu- 
sions of  the  libel  for  marriage  and  legitimacy,"  ap- 
pending to  his  decision  a  very  elaborate  note  of  his 
reasons  for  so  doing.  This  interlocutor  was  main- 
tained, after  appeal,  by  a  decision  of  the  Court  of 
Session  on  the  4th  oi  February  1836  (a).  On  the  Ist 
oi  February  1837,  the  Lord  Ordinary  made  his  final 
interlocutor  in  the  cause,  repelling  the  claim  of 
damages  for  seduction,  but  found  no  expenses  due, 
on  the  ground,  as  he  stated  in  his  appended  **  note," 
of  the  conduct  of  the  Respondent.  This  interlocutor 
was,  after  appeal,  maintained  by  a  judgment  of  the 
Court  of  Session  (J). 

Many  of  these  interlocutors  were  brought  under 
appeal,  and  among  the  rest,  questions  were  raised  as  to 
the  admissibility  of  some  of  this  evidence  received  in 
the  Court  below  in  the  course  of  the  cause,  and  which 
went  to  explain  or  contradict  the  presumptions  created 

(a)  Fac.  Coll.  vol.  xi.  p.  347,         {b)  15  Dunl.  B.  &  M.  1200. 
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by  the  letter.     Questions  were  also  raised  as  to  the       i84i. 
competence  of  the  order  remitting:  to  the  commis-      ^'    ' 

Stewart 

saries,  but  no  other  matter  was  finally  decided  by  the  v. 

House  of  Lords  except  that  which  related  to  the  con- 
struction of  the  letter  of  1826.  Their  Lordships*  de- 
cision on  that  question,  which  went  to  take  away  the 
very  foundation  of  the  action,  rendered  all  notice  of 
the  others  unnecessary. 

The  Lord  Advocate  and  Mr.  J.  Henderson,  for  the 
Appellant : — The  letter  founded  on  here  constitutes 
a  valid  contract  of  marriage,  whether  it  is  considered 
as  a  declarator  that  a  marriage  existed  at  the  time  it 
purported  to  be  made,  or  as  a  promise  made  at  that 
date,  but  which  was  actually  performed  at  the  time  of 
the  delivery  of  the  paper  to  the  Appellant.  The 
former,  however,  is  the  proper  mode  of  considering 
it.  The  letter  is  in  fact  a  declaration  of  an  existing 
marriage.  It  is  proof  of  that  mutual  consent  imme- 
diately to  contract  marriage,  which  by  the  law  of 
Scotland  gives  validity  to  the  proceeding ;  Macniel  v. 
JUac  Gregor  (c).  At  the  time  of  the  date  it  was  a 
promise ;  that  promise  was  followed  by  a  copula ;  and 
at  the  time  of  the  delivery  the  marriage  had  been 
completed,  and  was  then  publicly  declared.  The 
letter  is  in  terms  as  strong  as  anything  can  be :  ^^  I 
hereby  declare  you  to  be  my  lawful  wife.'*  That 
declaration,  made  before  witnesses,  would  ipso  facto 
constitute  a  marriage ;  and  made  by  writing,  and 
published  by  delivery  of  that  writing  to  the  woman, 
it  is  equally  a  marriage.  But  if  it  should  be  said  that 
this  is  not  a  declaration  of  an  existing  marriage,  but 
a  promise  to  make  a  marriage,  and  that  that  promise 

(c)  1  Dow  &  Clark,  208 ;  3  WiU.  &  Sh.  85. 
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1841.  is  made  dependent  on  the  performance  of  a  condition, 
Stewart  *^^^  *^®  answer  is,  that  the  condition  having  been 
,,  ^-         performed  at  the  time  of  the  delivery  of  the  letter,  the 

MeKZI£8«  ,  ,  •' 

act  of  delivery  gave  it  the  character  of  an  absolute 
and  unrestricted  declaration  of  marriage  on  the  part 
of  the  man,  and  the  acceptance  of  it  by  the  woman 
made  the  marriage  complete. 

The  Attorney-general  and  Mr.  Whighanij  for  the 
Respondent : — The  only  evidence  of  marriage  is  that 
letter  of  25th  March  1826.  That  letter  is  neither  a 
declaration  of  present  marriage,  nor  is  it  an  absolute 
promise  of  future  marriage.  It  is  merely  a  promise 
under  a  condition.  The  law  of  Scotland  will  not 
recognise  such  a  promise  of  marriage.  On  the  face 
of  the  letter  it  is  fiiUy  apparent  that  the  parties  had 
already  had  intercourse  together.  It  was  not  there- 
fore a  promised  followed  by  copula ;  it  was  a  promise 
following  a  copula^  and  a  promise  to  take  effect  only 
on  the  happening  of  a  certain  event.  It  contemplated 
cohabitation,  and  yet  did  not  distinctly  stipulate  mar- 
riage as  the  certain  and  inevitable  consequence.  The 
words  of  the  letter  are,  "  We  have  been  living  together 
as  man  and  wife.''  But  that  phrase  is  used  in  the  letter 
just  as  it  is  used  when  counsel  in  a  cause,  wishing  to 
show  that  an  illicit  intercourse  has  existed  between 
certain  parties,  say  to  a  witness,  **  Did  they  live  to- 
gether as  man  and  wife  ? ''  It  does  not  mean  that  they 
had  lived  together  as  spoiises,  it  means  only  that  they 
had  had  sexual  intercourse.  It  could  mean  nothing 
else ;  for  if  they  had  been  spouses,  or  had,  except 
merely  so  far  as  intercourse  went,  lived  together  as 
man  and  wife,  where  would  have  been  the  necessity 
to  promise  a  marriage  ?  The  parties  lived  together  in 
concubinage.    That  mode  of  living  cannot  be  made 


> 


CASES  IN  THE  HOUSE  OF  LORDS.  315 

the  foundation  of  a  marriage,  and  this  is  not  a  pro-       i84l. 
mise  which  can  be  converted  in  ipsum  matrimonium     gxg^^„ 
by  a  subsequent  event.     It  would  be  most  dangerous  »• 

so  to  treat  it.  This  consequence  might  follow ;  a  man 
might  give  such  a  promise  to  half  a  dozen  women  at 
the  same  time  :  would  the  Court  say  that,  under  such 
circumstances,  she  who  first  produced  a  child  was  to 
be  entitled  to  the  rank  and  honours  of  a  wife  ?  This 
has  already  been  decided;  for  in  Kennedy  v. 
M^Douall  {d)f  it  appeared  that  Miss  Kennedy  had 
admitted  the  defender  to  intercourse  without  a  pro- 
mise ;  and  after  that  event  had  taken  place  he  made 
her  this  promise,  that  if  she  should  prove  with  child 
he  would  marry  her.  A  child  was  afterwards  bom, 
and  the  Commissaries  held  this  to  be  a  marriage,  but 
the  Court  of  Session  overruled  that  decision,  consider- 
ing it  clear  that  such  a  conditional  promise  of  mar- 
riage was  illegal,  and  that  a  promise  subsequent  to  a 
copula  could  not  make  a  marriage.  The  same  rule 
must  be  applied  in  the  present  case,  and  the  claim  of 
this  Appellant  must  be  rejected,  and  the  decision  of 
the  Court  below  affirmed. 

The  Lord  Advocate^  in  reply : — ^If  the  letter  founded 
on  had  stopped  at  the  words,  "  I  hereby  declare  you 
to  be  my  lawful  wife,**  it  would  have  been  unquestion- 
ably sufficient  to  support  a  declarator  of  marriage. 
The  words  afterwards  added  do  not  destroy  its  cha- 
racter. The  added  condition  cannot  be  admitted  to 
restrict  the  preceding  terms,  which  are  in  themselves 
absolute.  The  letter  was  really  made  and  delivered 
some  time  after  the  date  it  bore.  At  the  real  time  of 
making  and  delivering  a  child  had  been  born;  the 

{d)  Ferg.  Cons.  Rep.  84 ;  3  Shaw  &  Wils.  135 '^  5  Brown  Sup.  789. 
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supposed  condition,  therefore,  had  been  fiilfilled,  and 
the  paper  is  in  truth  a  declaration  that  at  the  time  at 
which  it  was  given,  the  parties  were,  in  fact,  married. 


6  October,  Lord  Cottenham : — One  of  the  questions  raised  in 
the  papers  in  this  case  was  most  properly  abandoned 
in  the  discussions  at  the  bar  of  this  House ;  and  that 
was  whether  it  was  competent  for  the  parties  to  pro- 
duce evidence  for  the  purpose  of  showing  with  what 
object  the  letter  founded  on  in  this  cause  was  written. 
As  that  question  has  thus  been  abandoned,  I  shall 
make  no  further  observations  upon  it.  The  main 
question  therefore  is,  what  is  the  status  of  the  Appel- 
lant ;  whether  she  is  or  not  the  wife  of  the  Respondent 
That  question  will  turn  on  the  construction  to  be 
given  to  the  letter  dated  in  Mai/  1826,  first  token  per 
sCy  and  then  considered  with  relation  to  the  general 
law  of  Scotland  and  the  facts  proved.  It  is  an  ad- 
mitted fact  that  there  was  a  cohabitation  of  these 
parties,  both  before  and  after  the  date  of  that  letter. 

The  summons  put  the  claim  of  marriage  on  two 
grounds :  first,  on  the  ground  of  a  promise  of  mar- 
riage previous  to  any  cohabitation,  and  a  subsequent 
copula  upon  that  promise  given — of  which,  however, 
there  was  no  direct  proof;  and,  secondly,  on  the 
ground  that  the  letter  itself  was  a  declaration  of  mar- 
riage ipso  facto  made  by  the  mutual  consent  of  the 
parties  concerned.  A  consent  de  pnesenti  is  essential 
to  such  a  marriage,  and  a  subsequent  marriage  is 
established  by  a  proof  of  a  promise  and  a  copula,  on 
the  ground  that  the  copula  was  in  consequence  and 
performance  of  an  anterior  promise.  The  copula  does 
not  constitute  the  marriage,  but  is  taken,  where  cir- 
cumstances justify  it,  as  evidence  of  the  performance 
of  a  previous  promise.     To  assume  it  to  be  otherwise 
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would  be  altogether  to  mistake  its  nature.  A  mar-  i84i. 
riage  must  be  constituted  by  a  consent  first  given.  STEwlTr 
I  do  not  think  that  such  consent  is  apparent  on  the  ^^  »• 
&ce  of  this  letter :  nor  do  I  think  that  the  letter  can 
be  considered  as  the  declaration  of  a  previous  mar* 
riage.  It  seems  to  me  to  negative  all  the  essentials 
of  a  legal  marriage.  The  condition  contemplated 
in  it  negatives  even  the  habit  and  repute  which 
have  been  referred  to,  which  it  is  said  existed  in  this 
case,  and  of  which  the  letter  is  put  forward  as  a  strong 
and  decisive  evidence.  It  does  not  seem  to  me  that 
the  letter  per  se  supports  any  of  the  grounds  on  which 
a  Scotch  marriage  can  be  established.  The  counsel 
for  the  Appellant  felt  this  so  strongly,  that  he  put  the 
case  on  the  ground  that  the  letter,  though  dated  in 
1826,  was  not  actually  delivered  till  1827  or  1828, 
and  must  therefore  be  taken  as  a  declaration  that  the 
condition  mentioned  in  it  had  then  been  performed. 
But  that  would  be  to  construe  the  document  by  the 
extraneous  evidence  of  the  subsequent  acts  of  the  par- 
ties, showing  that  something  mentioned  in  the  docu- 
ment had  been  actually  done.  That  evidence  could 
not  be  resorted  to  vnthout  showing  that  the  parties 
did  not  intend  at  the  time  the  letter  was  given  that 
it  should  constitute  a  present  marriage,  but  that  it 
was  written  as  a  kind  of  agreement  that  at  a  future 
day  a  certain  result  should  take  place,  if  in  the  mean- 
time a  certain  event  happened.  This  is  not  sufficient 
to  render  the  letter  available  for  the  purpose  for  which 
it  is  now  sought  to  be  employed.  It  is  not  now 
doubted  that  the  evidence  itself  which  showed  the 
letter  to  have  been  written  in  pursuance  of  a  scheme 
of  the  Respondent,  acquiesced  in  by  the  Appellant, 
to  commit  a  fraud  with  regard  to  a  third   person, 

VOL.  viii.  y 
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1841.        \\as  properly  admitted.      Kennedy  v.  Campbell  (c); 
Stewart      ^^'I^nes  V.  Moir(f) ;  Taylor  v.  Kello  (g)  ;  and  Grant 
^  V'  V.  Mennons(h)\  and  all  the  authoritiesshowthatto  con- 

stitute  a  contract  of  marriage  there  must  be  contract- 
ing parties,  and  that  the  words  used  must  be  such  as 
to  show  an  intention  on  both  sides  to  enter  into  a  con- 
tract of  that  especial  character.  If  the  paper  does  not 
show  such  to  have  been  their  intention — if  it  appears 
only  to  liave  been  executed  for  collateral  purposes,  it 
will  not  be  sufficient  to  constitute  a  marriage. 

This  mode  of  considering  the  contract  does  not 
infringe,  as  any  other  mode  of  considering  it  would 
do,  upon  the  principle  of  not  construing  written  docu* 
ments  by  the  aid  of  extraneous  evidence. 

The  question  in  this  case  is  whether  the  letter  can 
be  treated  as  a  valid  contract  of  marriage ;  and  in 
order  to  determine  this  question  in  the  affirmative, 
and  so  to  construe  this  letter,  we  are  told  that,  though 
dated  in  1826,  this  letter,  which  is  said  to  be  the  con- 
tract of  marriage  itself,  was  not  actually  delivered  to 
one  of  the  parties,  who,  if  it  was  a  contract  was  at 
once  and  definitively  to  be  bound  by  it,  until  the  year 
1828.  It  seems  to  me  that  that  fact  alone  is  sufficient 
to  show  that  it  was  not  a  present  contract  of  marriage, 
but  that  the  parties  had  some  other  design  in  view 
when  the  letter  was  written.  On  the  other  hand,  to 
construe  the  letter  as  if  dated  at  the  time  of  the  deli- 
very in  1828,  would  be  to  defeat  the  very  object  for 
which  it  is  put  forward,  and  to  give  to  a  written  in- 
strument an  import  totally  diflferent  from  what  it 
distinctly  expresses. 

The  position  attempted  to  be  maintained  in  this 

(e)  3  Shaw  &  Wils.  135.  {g)  Morr.  12687. 

{J)  Ferg.  Cons.  Rep.  125.  (//)  Ferg.  Cons.  Rep.  110. 
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case  for  the  Appellant,  cannot  I  therefore  think  be        i8H. 
successfully  maintained.     If  the  letter  which  I  have     STTuTin- 
been  considering  is  not  a  contract  of  marriage,  the  ^ 

case  fails  altogether  on  that  point. 

With  regard  to  this  suit,  the  Appellant  had  her 
choice  of  proceeding  as  for  seduction  alrme,  in  which 
case  the  jury  would  have  been  the  proper  tribunal  to 
try  the  question ;  but  she  has  thought  fit  to  join  a 
suit  for  declarator  of  marriage  with  the  allegations 
of  seduction.  That  properly  brings  the  case  under 
the  adjudication  of  the  Lord  Ordinary.  The  evidence 
no  doubt  proves  the  conduct  of  the  defender  to  have 
been  highly  discreditable  to  him*  There  is  no  doubt 
that  he  was  a  party  to  the  ruin  of  the  pursuer,  whom, 
as  being  in  his  service,  he  was  bound  to  protect.  But 
that  circumstance  cannot  give  a  different  legal  cha- 
racter to  a  written  document,  nor  entitle  the  House, 
without  any  warrant  from  the  Scotch  authorities,  to 
treat  that  document  as  a  Scotch  contract  of  naarriage ; 
nor  does  it  establish  per  se  the  title  of  the  pursuer  to 
damages  as  for  seduction ;  while  the  length  of  time 
during  which  the  intercourse  was  continued  without 
complaint,  is  an  important  feature  in  a  case  of  this 
kind.  I  am  therefore  of  opinion  that  the  interlocutor 
and  judgment  appealed  from  must  be  affirmed. 

Another  question  then  arises  of  some  importance  to 
the  pursuer ;  namely,  that  of  granting  the  costs  of 
the  appeal.  The  distressing  circumstances  of  this 
case  would  have  made  me  glad  to  find  a  ground  for 
not  fixing  upon  her  the  costs  of  the  appeal :  such 
ground  seems  to  exist  in  the  fact  that  the  Court 
below  did  not  give  costs  to  the  defender.  The  prac- 
tice of  this  House  on  such  subjects  was  formerly  in 
great  doubt:  of  late  years  an  altered  system  has  pre- 
vailed here,  and  costs  are  generally  given  on  affirm- 
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ing  judgments.  This  alteration  has  gone  far  to  check 
the  numbei'  of  frivolous  appeals,  particularly  from 
Scotland.  It  is  my  duty  to  look  to  the  general  effect 
which  tribunals  propose  to  themselves  in  giving  or 
withholding  costs ;  and  in  this  House  and  in  Chan- 
cery, I  have  thought  that  less  benefit  has  arisen  from 
making  costs  depend,  as  some  of  my  predecessors 
made  them  depend,  on  the  particular  circumstances 
of  the  case,  than  from  making  the  costs  in  each 
instance  follow  the  result  of  the  suit,  particularly 
when  the  question  depended  on  matters  of  fact  and 
the  conduct  of  the  parties.  I  shall  therefore  propose 
to  your  Lordships  to  affirm  the  judgment  of  the  Court 
below,  with  costs;  though,  considering  all  the  cir- 
cumstances of  the  case,  I  think  the  defendant  will 
acquire  some  credit  in  not  exacting  them. 

Lord  Brougham : — I  fully  agree  with  my  noble  and 
learned  friend  :  I  heard  the  greater  part  of  this  case 
argued ;  and  I  come,  considering  the  circumstances 
of  the  case,  reluctantly,  to  the  same  conclusion. 

Appeal  dismissed,  and  interlocutors  affirmed. 


184^: 

June  SO. 

Juljr  6,  IS. 

1841: 
Oct.  6. 


Robert  Hatg,  Esq. 


Appellant. 


Sir  William  Jackson  Homan,  Bart.,^ 
Henry     Arabin,     Louisa     Howse, 
William     Thomas     Parsons     Poe)  Mespondents, 
and   Gertrude  his  Wife,   Anthony 
L'Estrange,  and  Others 


Renewable 

Leaset. 

AnnuUtes. 

Juri$diction. 

Practice, 


A  Lessee  of  a  Bishop's  lands  in  Ireland,  with  a  custom  of  renewal , 
g^nted  subleases,  with  covenants  to  renew  on  payment  of  rents 
and  fines.     The  subleases  became  vested  in  R.,  who  charged 


7HE  lands  of  Upper  and  Lower  Caman  and  of 
Killan^  part  of  the  possessions  of  the  see  of  Kilmore 
in  Ireland^  had  been  from  time  to  time  demised  by 
the  Bishop  of  Kilmore  for  a  term  of  21  years,  with 
a  custom  of  renewal.    These  several  lands  being  held 
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the  lands,  and  other  lands  of  which  he  was  seised  in  fee,  with  1840. 
annuities ;  and  conveyed  both  descriptions  of  lands  to  a  trustee  to 
secure  the  annuities ;  with  power,  if  they  should  be  in  arrear,  to 
raise  payments  by  sale  or  other  means.  R.^b  interest  in  the  lease- 
hold and  freehold  lands  was  assigned  to  Haig  in  1814,  and  the 
lease  under  the  Bishop  had  then  become  vested  in  him,  and  he  ob- 
tained renewals  of  it.  On  a  bill  filed  against  him  in  1815  by  the 
annuitants,  praying  a  sale  for  payment  of  arrears  then  due,  orders 
and  decrees  were  made,  appointing  a  receiver  of  the  rents  and 
profits  of  all  the  lands,  to  pay  the  annuities  thereout,  and  declaring 
them  to  be  a  first  charge  on  both  descriptions  of  lands,  and  order- 
ing a  sale  of  part  to  pay  the  arrears,  unless  Haig  should  pay  the 
same  in  six  months.  On  a  supplemental  bill  by  the  annuitants, 
stating  that  they  had  discovered  that  the  subieaaes  had  not  been 
renewed,  and  praying  that  Haig  might  be  ordered  to  renew  them, 
a  decree  was  made,  ordering  him  to  execute  renewals  on  payment 
of  the  rents  and  fines  due  to  him,  the  same  to  be  a  first  charge  on 
the  lands  in  case  of  renewal ;  but  if  the  annuitants  should  not 
pay  the  rents  and  fines,  then  their  bill,  as  far  as  it  prayed  renewals 
of  the  subleases,  to  be  dismissed  with  costs,  and  the  freehold  lands 
to  be  sold,  subject  to  the  annuities,  for  payment  of  the  arrears.  The 
annuitants  declined  to  renew,  finding  the  proceeds  of  the  freehold 
lands,  which  were  sold,  a  sufficient  fund  for  their  dividends.-— 

Held  (affirming  decrees  of  the  Court  of  Chancery)  that  the 
annuitants  ought  not  to  be  compelled  to  renew  the  subleases, 
and  that  Haig  was  not  entitled  in  justice,  or  in  point  of  form,  to 
be  reimbursed  by  them  personally,  or  out  of  the  produce  of  the 
freehold  lands,  for  the  rents  paid  to  them  by  the  receiver  out  of 
the  leasehold  lands. 

It  Is  desirable  that  Courts  of  Equity  should  have  more  power  to  com- 
pel a  plainti£F,  on  dismissing  his  bill,  to  do  justice  to  a  defendant ; 
but  in  this  case,  justice  did  not  require,  nor  would  it  be  for  the 
Appellant's  benefit  that  the  relief  he  asked  should  be  granted;  nor 
could  such  relief,  if  just  and  beneficial,  be  given  by  the  decree 
of  dismissal,  but  should  be  on  special  application. 

The  mere  propriety  of  a  former  decree  cannot  be  questioned  by  bill 
of  review :  it  is  only  where  there  is  error  on  the  face  of  it  that 
such  a  bill  can  be  sustained. 
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isK).       by  Broughal  Newhurghy  Esq.  for   such  a  term,  as 

iiaio       lessee  of  the  Bishop,  he  by  an  underlease,  dated  the 

u  M.,^       3d  of  November  1791,  demised  the  lands  of  Killan 

HUM  AJH* 

to  Patrick  Smithy  for  21  years,  at  the  yearly  rent  of 
26/.;  and  he  covenanted  that  so  often  as  he,  his 
executors  or  assigns,  should  renew  the  lease  held 
from  the  Bishop,  he  and  they  would  renew  the  said 
term  to  Smithy  his  executors,  &c.  on  payment  of  all 
rent,  and  also  on  payment,  for  every  60  Z.  which 
should  be  raised  by  the  Bishop  in  the  rent  or  fine  of 
the  said  lands,  of  1  s.  in  the  pound  upon  the  rent  of 
26/.,  and  of  a  fine  of  13/.  at  the  end  of  every  five 
years  during  the  said  demise.  By  another  under- 
lease, dated  the  7  th  oi  November  1791,  B.  Newburgh 
demised  the  lands  of  Moybolg^  including  the  CarnanSy 
to  Charles  Stewart  for  a  term  of  15  years,  at  the 
yearly  rent  of  115/.  5^.,  with  a  like  covenant  for 
renewal  on  payment  of  all  the  rent,  and  a  fine  of 
57/.  12 jr.  6d.  at  the  end  of  every  five  years  during 
the  demise ;  and  also  5  /.  on  every  50  /.  which  the 
Bishop  should  raise  in  the  fine  payable  to  him  on 
renewaL  The  term  thus  granted  to  Stewart  after- 
wards became  vested  in  Smith,  who  paid  for  renewals 
of  both  terms  from  1801.  Both  terms  expired  in 
1812,  and  neither  of  them  was  ever  renewed. 

Patrick  Smith  died  in  1797,  intestate,  leaving  five 
daughters  his  co-heiresses  and  next  of  kin ;  one  of 
whom,  named  Rebecca,  married  James  Rawson  in 
1803,  and  previous  to  such  marriage  a  settlement  was 
executed  by  which  she  conveyed  her  undivided  share 
in  the  freehold  and  leasehold  lands  of  her  father  to 
Rawson,  his  heirs,  executors  and  administrators;  and 
Rawson  conveyed  certain  lands  belonging  to  him  to 
Stewart  King  and  Robert  Eustace,  in  trust  for  secur- 
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ing  to  her  a  jointure x)f  200/.  a  year;  he  also  gave  1840. 
them  a  bond  and  warrant  of  attorney  for  securing  ^^,0 
the  jointure,  and  also  2,000/.  for  the  issue  of  the  raar-  ^• 

riage.  Harriet  Smith,  another  of  the  co-heiresses, 
died  in  1808,  having  by  her  will  devised  one-fourth 
part  of  her  share  of  the  lands,  to  which  she  was  enti- 
tled as  such  co-heiress,  to  Rebecca  Rawson,  for  her  sole 
and  separate  use,  charged  with  certain  legacies. 

By  a  deed  of  partition  made  in  May  1809,  between 
the  parties  interested,  the  lands  of  Carnarw  were  allotted 
to  Jaines  Rawson,  for  his  wife's  one-fifth  part  of  the 
lands  of  Moyholg,  subject  to  the  payment  of  one-fifth 
part  of  the  rent  and  fines ;  the  lands  of  Killan  were 
also  allotted  and  assigned  to  him,  subject  to  an  an- 
nuity of  70/.  a  year,  payable  to  the  wilow  of  P.  Smith 
during  her  life;  and  certain  freehold  lands  called 
Monaghanoose  and  Tullynaskea  in  the  same  county, 
held  under  renewable  leases  for  lives,  and  late  the 
estate  of  P,  Smithy  were  conveyed  to  him  and  his 
heirs. 

By  an  indenture  dated  the  22d  o(  June  1809,  James 
JRawsoTij  for  the  considerations  therein  mentioned, 
granted  to  Maximilian  Faviere^  his  heirs  and  assigns, 
two  annuities,  one  of  300/.  during  the  life  of  his 
daughter  Louisa  Howscy  another  of  200/.  for  the  life 
of  his  daughter  Gertrude  Poe ;  and  he  cliarged  the 
annuities  on  certain  lands  and  hereditaments  therein 
mentioned,  of  which  he  was  seised  in  fee,  and  also  upon 
the  lands  of  Camans  and  Killan,  and  upon  certain 
parts  of  Monaghanoose  and  of  Tullynaskea :  and  by 
the  same  indenture  he  conveyed  the  said  lands, 
whereof  he  was  seised  in  fee,  to  Edward  Shannon^ 
his  heirs  and  assigns  for  ever,  on  trust  to  secure  the 
payment  of  the  said  two  annuities ;  and  on  trust  for 
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1 840.       the  same  purpose  he  assigned  the  lands  of  Camans  and 
^^^^       Killan  to  the  said  Shannon^  his  executors,  adminis* 
V.         trators  and  assigns,  for  the  several  terms  therein  then 
unexpired,  and  for  all  future  renewals  thereof,  subject 
to  the  rents,  renewal  and  quinquennial  fines  payable 
to  the  representatives  of  B.  Newhurgh :  And  Jiawsan 
and  Rebecca  his  wife  by  the  same  indenture,  in  pur- 
suance of  a  certain  power  therein  recited,  appointed 
unto  the  said  Shannon^  his  heirs  and  assigns,  the  said 
lands  of  Monaghanoose ;  and  appointed  unto  him,  his 
executors,  administrators  and  assigns,  the  said  lands  of 
Tullynashec^  upon  trust  in  the  manner  therein  men- 
tioned to  secure  the  payment  of  the  said  two  annuities; 
which  last-mentioned  lands  oi Monaghanoose  ^luA  TmUg* 
fuiskea  were  stated  to  have  been  bequeathed  to  Rebecca 
Rawson  by  her  sister  Harriet  Smith:  And  it  was  thereby 
declared  that  all  the  said  lands  and  premises,  released, 
assigned  and  appointed  respectively,  should  be  held  by 
Shannon  upon  trust  to  permit  Rawson  and  Rebecca  his 
wife,  their  heirs  and  assigtis,  to  occupy  and  enjoy  the 
same  until  default  in  payment  of  the  rents,  quinquen- 
nial or  renewal  fines  payable  to  the  representatives  of 
B.  Newburgh  in  respect  of  the  subleases  of  the  lands 
of  Camans  and  Killan^  or  until  default  in  payment 
of  either  of  the  annuities  of  800  /•  and  200  /•  respect 
tively,  or  of  the  annuity  of  70 /.payable  to  Mrs.  Ssidtki 
And  upon  further  trusty  in  case  the  rents,  renewal 
or  quinquennial  fines,  should,  during  the  lives  of  tht 
said  Louisa  and  Gertrude^  and  the  survivor  of  them, 
happen  to  be  unpaid  for  21  days  after  the  days  respec- 
tively whereon  the  same  ought  to  be  paid,  then  by  tht 
said  indenture  it  was  declared,  ^'  that  it  should  be  lawful 
for  E.  Shannon^  his  heirs,  executors,  &c.  from  time  to 
time  during  the  lives  of  the  said  Louisa  and  Gertrude^ 
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and  the  survivor  of  them,  out  of  the  rents  and  profits  ^  1 840. 
of  the  said  appointed  lands  and  premises,  by  mort* 
gaging,  leasing  or  demising  the  same,  or  by  such 
other  ways  or  means  as  to  the  said  Shannon^  his 
heirs,  executors,  administrators  or  assigns,  should  seem 
meet  and  necessary,  to  raise  and  levy  such  sum  and 
sums  of  money  irom  time  to  time  during  the  lives  of 
the  said  Louisa  and  Gertrude^  and  the  survivor  of 
them,  as  should  be  sufficient  to  pay  all  and  every  the 
said  rents,  renewal  and  quinquennial  fines  payable  in 
virtue  of  the  said  two  subleases  of  the  said  lands  of 
Camans  ondKillan:  And  in  case  the  annuities  of  800 /• 
and  2002.  and  of  702.  should  be  unpaid  for  21  days 
after  they  respectively  became  payable,  that  it  should 
be  lawful  for  the  said  Skannan^  his  heirs,  executors, 
&G.  to  raise  and  levy  such  sum  or  sums  as  should 
be  sufficient  to  pay  them.'  And  it  was  by  the  said 
indenture  covenanted  that  Rawsouj  his  heirs  or  as- 
signs, might  at  any  time  repurchase  the  said  two 
annuities,  or  either  of  them,  at  the  price  paid  for  them 
by  Maximilian  Faviere.'' 

A  memorandum  wa&  indorsed  on  this  indenture,  in 
tiie  attestation  thereof,  to  the  effect  that  the  several 
lands  and  premises  bequeathed  to  Rebecca  Rawsan^ 
mider  and  by  virtue  of  the  will  of  Harriet  Smth^ 
her  late  sister,  should  not  be  resorted  to,  unless  the 
other  lands  and  premises  therein  charged  with  the 
payment  of  the  annuities  of  300  /.  and  200  L  sh(mld 
be  insufficient  to  pay  them ;  '*  it  being  the  intent  and 
meaning  of  the  parties  thereto  diat  the  lands  and 
prraiises  of  the  said  James  Rawson  shall  be  always, 
in  the  first  instance,  resorted  to  for  payment  of  the 
said  annuitiea." 

By  another  indenture,  dated  the  9th  of  February 
1810,   James  Rawson^  in  consideration  of  2,800  /., 
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1 840.  granted  to  the  Respondent  Anthony  L'JEstrange  and 
his  assigns,  during  his  life,  an  annuity  of  400  /. 
charged  on  the  lands  of  Camans  and  Killanj  and  the 
other  lands  before  mentioned ;  and  he  assigned  the 
same  lands  to  Francis  1/ Estrange  for  the  term  of  99 
years,  in  trust  for  securing  payment  of  that  annuity. 
In  the  year  181 2  the  term  of  Broughal  Newhurgh^  in 
the  several  leasehold  lands  held  under  the  Bishop  of 
Kilmorej  became  vested  in  Cornelius  Gauiier,  by  pur* 
chase,  under  a  decree  for  sale,  made  the  9th  of  May 
1811,  in  a  cause  in  the  Court  of  Chancery  in  Ireland, 
entitled  Carry  v.  Newhurgh ;  and  by  the  conditions 
of  sale  it  was  stipulated  that  the  purchaser  of  the  in- 
terest of  the  minors  (parties  in  the  cause  representing 
B.  Newhurgh,  then  deceased)  should  be  accountable 
to  them  for  all  arrears  of  renewal  fines  due  by  the 
under-tenants  up  to  the  1st  of  November  1801,  on  their 
procuring  renewals  from  the  purchaser.  Gautier  ob* 
tained  from  the  Bishop  a  renewal  for  a  term  of  21 
years,  by  indenture  dated  the  20th  of  December  1812; 
and  he  subsequently  sold  and  assigned  his  interest  to 
the  Appellant,  by  indenture  dated  the  7th  of  August 
1814.  In  the  year  1816  the  Appellant  obtain^  a 
renewal  in  his  own  name  from  the  Bishop,  for  a  new 
term  of  21  years.  He  subsequently  renewed  at  several 
times.  He  had  then  purchased  of  the  assignees  of 
Rawson,  who  became  a  bankrupt  in  1810,  his  interest 
in  the  freehold  lands  before  mentioned,  and  bis  deriva- 
tive interest  in  the  leasehold  lands,  and  the  same  had 
been  assigned  to  him  by  indenture  dated  the  7th  of 
£fep^em&er  1814,subject  to  the  several  annuities  granted 
by  the  bankrupt  as  before  mentioned.  Thus  the  de- 
rivative interests,  wliich  in  the  year  1791  had  been 
granted  to  P.  Smith  and  C.  Stewart  in  the  leasehold 
lauds,  together  with  the  immediate  term  or  interest  out 
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of  which  they  had  been  carved,  became  vested  in  the       1840, 
Appellant. 

Mctximilian  Faviere  died  in  1812,  having  by  his 
will  devised  his  property  to  Sir  William  Jackson  Ho- 
matij  Bart.,  Geo.  Williamson  and  Hy.  Arabin^  in  trust, 
and  appointed  Maria  Faviercy  his  widow,  sole  exe- 
cutrix. Considerable  arrears  of  the  annuities  of  300  /• 
and  200/.  having  been  due  in  May  1815,  these  trus- 
tees and  executrix  filed  their  bill  in  Chancery  in  Ire- 
land against  the  Appellant  and  -E.  Shannon^  praying 
that  those  two  annuities  might  be  decreed  to  be  a 
charge  upon  the  lands  mentioned  in  the  indenture  of 
the  22d  of  June  1 809  ;  that  an  account  might  be  taken 
of  the  arrears ;  that  the  trusts  of  that  indenture  might 
be  carried  into  execution,  and  the  arrears  of  the  an- 
nuities might  be  raised  out  of  the  rents  and  profits, 
or  by  demise,  sale  or  mortgage  of  the  lands ;  that  a 
receiver  might  be  appointed  of  the  rents  and  profits 
of  all  the  premises,  and  the  rents,  when  received, 
might  be  applied  in  payment  of  the  head  rents  pay- 
able thereout,  and  afterwards  in  payment  of  those 
two  annuities. 

The  Appellant  being  at  that  time  out  of  the  juris- 
diction, and  not  appearing  to  the  bill,  the  plaintiffs  in 
the  cause  obtained  a  decree  pro  confesso  against  him  ; 
and  by  an  order,  made  on  the  1st  oi  February  1816, 
a  receiver  was  appointed  over  all  the  lands  charged 
with  the  annuities ;  and  by  a  subsequent  order,  made 
on  the  8th  of  March  1817,  the  receiver  was  directed 
to  apply  the  rents  in  keeping  down  these  annuities. 
By  the  decree,  made  absolute  on  the  18th  of  Novem- 
her  1816,  it  was  referred  to  the  Master  to  inquire  what 
was  due  for  the  arrears  of  the  two  annuities.  The 
Master,  by  his  report,  made  on  the  24th  oi  July  1817, 
found  the  amount  of  the  arrears  to  the  1st  of  May 
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1 840.       1 81 7,  to  be  1 ,2  50  /.,  and  that  there  was  no  incumbrance 

jj^j^       affecting  the  premises  prior  to  the  date  of  the  annuity 

«•         deed.     By  a  decretal  order,  made  on  the  26th  of 

Hum  A  If 

January  1818,  it  was  decreed  that  the  1,250/.^  toge* 
ther  with  the  plaintiffs'  costs,  were  a  charge  upon  the 
lands  and  premises ;  and  the  Appellant  wa»  decreed, 
within  six  months,  to  pay  the  same,  and  in  default  of 
his  so  doiug,  that  the  lands  and  premises  comprised 
in  the  annuity  deed  should  be  sold  for  payment 
thereof,  subject  to  the  two  annuities. 

In  1822,  Sir  W.  J.  Homan  and  his  co-trustees, 
together  with  Louisa  Hawse,  and  Gertrude  Pae  and 
her  husband,  in  whom  the  two  annuities  were  then 
vested,  filed  a  supplemental  bill  against  the  Appel- 
lant and  jE.  Shannauj  and  the  Respondent  Anthmnf 
L^ Estrange  (who  had  purchased  of  Rawson  an  annu- 
ity of  4002.  charged  on  the  same  lands),  and  others^ 
stating  that  they  had  discovered  new  incumbrances  on 
the  said  lands,  and  that  the  derivative  terms  granted 
by  B.  Nemlurgh,  in  the  year  1791,  out  of  the  lands  of 
Camans  and  Killan  had  never  been  renewed,  but  that 
the  original  terms  from  the  Bishop  otKilmare  had  been 
renewed ;  and  charging  that  the  Appellant,  as  having 
the  estate  of  JB.  Newhurghf  and  having  obtained  a 
renewal  thereof,  was  bound  to  renew  the  leases,  which 
had  been  held  by  J.  Rawsau,  for  the  benefit  of  the 
plainti&,  and  praying'  that  the  former  decree  migfal 
be  carried  into  execution ;  that  the  aevearal  lands  in 
question  might  be  sold ;  that  out  of  the  proceeds  the 
plaintiffs  might  be  paid  so  much  of  the  said  sum  el 
1,260/.  as  remained  due  i  that  the  account  of  tfas 
arrears  might  be  carried  on ;  that  the  receiver  might 
be  continued ;  and  that  all  leases  or  renewals  obtained 
of  such  of  the  said  lands  as  were  held  under  the  see 
of  KUmore  might  be  declared  to  be  held  in  trust  for 
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the  plaintiffs,  and  as  a  security  for  payment  of  their       1S4^. 
annuities. 

To  this  bill  the  Appellant  appeared ;  and,  by  his 
answer,  submitted  the  question  how  far  the  plaintiffs' 
annuities  were  charged  on  the  estates  held  by  him 
immediately,  as  NewhurgK%  representative,  under  the 
Bishop  of  KUmarej  and  paramount  to  Iiawson*s  in* 
terest,  which,  as  he  alleged,  had  expired  or  been  for* 
feited  for  want  of  renewal ;  and  in  any  event  he  sub* 
mitted  that  the  annuities  ought  not  to  be  chargeable 
on  those  estates  until  the  plaintiffs  should  pay  the 
arrears  of  rent  and  quinquennial  and  renewal  fines 
due  in  respect  of  the  interest  of  /.  Rawson^  and  their 
proportion  of  the  costs  and  expenses  attending  the 
renewals  from  the  Bishop. 

The  same  plaintiffs  filed  a  further  supplemental 
bill  in  1824,  in  which  they  limited  their  claim,  so  far 
as  regarded  the  leasehold  lands  of  Camans  and  KU^ 
km,  to  the  interest  which  Rawson  had  in  those  lands 
under  the  two  renewable  leases  of  the  8d  and  7th  of 
Ifavember  1791,  charging  that  the  Appellant  pur- 
chased the  same  subject  to  the  incumbrances;  and 
they  prayed  that  they  might  be  declared  entitled  to  a 
renewal  of  those  two  leases  as  a  security  for  the  pay*- 
ment  of  their  annuities,  upon  such  terms  as  should  be 
fit  and  reasonable ;  and  that  the  Appellant  might  be 
decreed  to  execute  such  renewals  accordingly. 

To  this  bill  the  Appellant  and  the  other  defendants 
thereto  appeared  and  answered ;  and  the  cause  came 
<m  to  be  heard  J>efore  the  Lord  Chancellor  of  Ireland 
on  the  15th  of  February  1825,  when  his  Lordship 
ordered  and  decreed,  among  other  things,  ^^  that  the 
plaintiffs.  Sir  W.  J.  Soman  and  his  co*trustees,  and 
Louisa  Hawse,  and  Oertrude,  wife  of  Thomas  Par- 
sons Poe  (both  daughters  of  Ma^milian  Faviere)^  be 
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1840.  and  whether  the  same  were  still  due  and  payable 
to  any  person  or  persons,  and  whom.  And  it  was 
further  ordered,  that  in  the  meantime  the  amount  of 
the  last-mentioned  sums,  if  any,  so  soon  as  the  same 
shall  be  paid  by  or  on  behalf  of  the  said  plaintiffs,  be 
lodged  in  bank,  to  the  credit  of  this  cause,  with  liberty 
to  all  parties  interested  therein  to  apply  to  the  Ciourt 
in  relation  thereto.  And  it  was  further  ordered  and 
decreed,  that  Robert  Haig  be  declared  entitled  to  the 
residue  of  the  several  sums  so  reported  due  and  pay- 
able, as  and  for  renewal  and  quinquennial  fines  and 
arrears  of  rent  since  the  1st  of  November  1801,  for 
his  own  use  and  benefit  as  assignee  of  the  estate  and 
interest  of  Broughal  Newburghj  the  lessor  in  the  said 
leases:  and  that  the  plaintiffs  (on  payment  by  them 
of  the  said  sums  so  reported  due  for  renewal  and 
quinquennial  fines  and  arrears  of  rent  of  the  said 
premises)  be  declared  entitled  to  have  the  said  respec- 
tive leases  renewed,  for  their  benefit,  for  a  term  of 
21  years  from  the  date  of  the  last  renewal  obtained  by 
Robert  Haig  from  the  Bishop  of  Kilmorey  pursuant 
to  the  covenant  for  renewal  therein  contained:  and 
that  Robert  Haig  thereupon  do  execute  such  renewal 
thereof  respectively  to  a  trustee  for  the  plaintiffs,  on 
being  required  so  to  do ;  and  in  case  the  parties  shall 
differ  respecting  the  terms  of  such  renewals,  then 
the  Master  was  to  settle  the  same:  and  in  default 
of  plaintiffs  paying  Robert  Haig  the  said  sums  so 
reported  due  for  renewal  and  quinquennial  fines 
and  arrears  of  rent,  or  lodging  in  Court  to  the 
credit  of  this  cause  the  said  amount  and  proportion 
thereof  which  should  be  ascertained  by  the  Master 
to  have  so  accrued  due  up  to  the  1st  of  November 
1801,  and  paying  him  the  residue  thereof  within  six 
months  from  the  date  of  this  order;  in  such  case. 
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premises  prior {b)    to  the   plaintiffs'  said  annuities;        i840. 
and  also  an  account  of  all  debts,  charges  and  incum-      ^ 
brances  whatsoever  affecting  the  estate  and  interest      _  v. 
of  J.  Rawson  in  the  lands  and  premises,  and  their 
priorities  in  respect  of  each  other :  And  it  was  fur- 
ther ordered  that,  in  taking  the  said  accounts,  the 
Master  do  inquire  and  report  particularly  as  to  the 
rights  of  the  defendant  Rebecca  Rawson,  the  widow 
of  J.  Rawson,  and  her  minor  son,  Tliomas  Rawson,  and 
all  circumstances  relating  thereto ;  and  that  all  per- 
sons having  any  debts,  charges  or  incumbrances  affect- 
ing the  lands   and   premises,   or  any  part  thereof, 
should  be  at  liberty  to  come  in  and  prove  their  re- 
spective demands/' 

The  Master  made  his  report  the  1 3th  of  January 
1826,  and  thereby  certified  that  there  was  due  and 
owing  to  the  plaintiffs  Maria  Fatnere,  Louisa  Howse, 
Thomas  Parsons  Poe  and  Gertrude  his  wife,  on  foot 
of  the  annuities  of  300  /.  and  200  /.,  up  to  the  1st  of 
November  1825,  the  sum  of  2,305/.  lis.  dd.;  and 
that  these  two  annuities  were  the  first  charge  on  the 
lands  and  premises  in  the  pleadings  mentioned,  save 
only  the  arrears  of  rent  and  fines  due  to  the  Appel- 
lant, and  a  legacy  due  to  Rebecca  Rawson,  as  admini- 
stratrix of  a  deceased  legatee  under  the  will  of  Har* 
riet  Smith,  which  were  respectively  charged  on  parts 
of  the  lands  and  premises  in  the  pleadings  mentioned 
prior  to  the  plaintiffs'  demand  :  And  he  found  that 
the  Appellant  was  in  possession  and  receipt  of  the 
rents  and  profits  of  the  said  lands  from  the  time  of 
his  purchase  in  1814,  until  the  1st  of  February  1816, 
when  the  receiver  was  appointed ;  and  that  such 
receiver  had  ever  since  been  in  possession ;  and  that 
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1840.  the  Appellant,  daring  the  period  he  was  so  in  posses- 
sion, applied  the  rents  in  discharge  of  part  of  the 
arrears  due  to  the  plaintiffs  and  other  annuitants  on 
foot  of  their  annuities;  and  that  since  the  receiver 
was  appointed  the  rents  had  been  applied  under  the 
direction  of  the  Court :  And  he  found  that  the  sum 
of  167  2.  lis.  10 d.  was  due  to  the  Appellant  for 
rents  of  the  lands  of  Camans^  accrued  since  the 
appointment  of  the  receiver  in  the  original  cause, 
and  not  paid  by  the  receiver ;  and  which  sum,  widi 
the  renewal  fines  due  to  the  Appellant,  as  assignee 
of  B.  Newburghf  for  keeping  alive  the  interest  in  the 
said  lands,  with  interest  for  the  same,  was  the  first 
charge  on  the  lands  of  Camans :  And  he  found  that 
there  was  due  to  the  Appellant  for  rent  of  the  lands  of 
Killan^  accrued  since  the  appointment  of  the  receiver, 
the  sum  of  211  /•  14  &  2d.\  which  sum,  with  such  fines 
as  the  Appellant  was  entitled  to  out  of  the  said 
lands,  togedier  with  interest,  was  the  first  charge  on 
the  lands  of  KUhn :  And  he  found  that  the  l^;aoy 
of  202  /.  was  due  to  Rebecca  Rawson^  as  administia^ 
trix  as  aforesaid,  and  was  a  charge  on  the  lands  of 
Monaghanoose  and  Tullynaskea  only  prior  to  the 
plaintiffs'  two  annuities ;  and  that  there  was  due  to 
the  Respondent  Anthony  JU Estrange^  on  foot  of  hi^ 
annuity,  the  sum  of  4,000  /•  up  to  the  9th  of  Augyst 
1825 ;  which  annuity,  and  the  arrears  thereof,  he  found 
to  be  the  next  charge  and  incumbrance  on  the  said 
lands  and  premises,  after  the  plaintifis'  said  annui- 
ties ;  and  he  reported  specially  with  reference  to  an 
annuity  of  300  /•  claimed  by  Rebecca  Rawson ;  and 
with  reference  to  the  rights  of  Rebecca  Rawson  and 
her  younger  children  under  certain  deeds  therein 
mentioned ;  and  with  reference  to  an  annuity  of  12L 
granted  by  J.  Rawson^  in  March  1810,  to  JSlizabeth 


CASES  IN  THE  HOUSE  OF  LORDS.  333 

Simpsofif  ^vho    afterwards    married    the    defendant       i840. 
IVilliam  Robinson. 

To  this  report  several  exceptions  were  taken :  first, 
by  the  plaintiffs,  on  the  ground  that  the  Master  ought 
not  to  have  reported  any  renewal  fines,  or  any  interest 
thereon,  to  be  due  to  the  Appellant ;  secondly,  by  the 
Respondents  Anthony  I^* Estrange  and  fVm.  Robinson^ 
on  the  ground  that  the  Appellant  was  not  entitled  to 
any  rents  or  renewal  fines  in  priority  to  their  demands, 
and  was  not  entitled  to  any  interest  on  such  rents  or 
fines.  These  exceptions  were  allowed  on  the  hearing 
before  the  Lord  Chancellor  on  the  exceptions  and  for 
further  directions ;  and  by  his  Lordship's  order,  made 
on  the  Ist  of  March  1826,  it  was  declared  that  the 
Appellant  was  not  entitled  to  the  said  arrears  of  rent 
and  renewal  fines  and  interest,  and  that  the  special 
point  as  to  Mrs.  JRawson's  annuity  of  800/.  should  be 
ruled  in  favour  of  L^ Estrange  and  Robinson ;  and  the 
Master  was  ordered  to  vary  his  report  accordingly. 

In  pursuance  of  this  order,  the  Master  made  his 
further  report  the  6th  of  June  1826,  and  certified 
that  there  was  due  to  the  plaintifis,  on  the  foot  of 
their  two  annuities,  to  the  1st  oi  May  1826,  the  sum 
of  2,555/.,  which  sum  was  the  first  charge,  save  only 
the  legacy  due  to  Rebecca  Rawson,  out  of  the  lands  of 
Monaghanoose  and  TtUlynaskea;  and  that  there  was 
due  to  the  Respondent  Anthony  L'EstrangCj  on  the 
foot  of  his  annuity,  to  the  9th  of  February  1826,  the 
sum  of  4,200  /.,  which  was  the  next  charge  or  incum- 
brance on  the  lands  and  premises  in  the  pleadings 
mentioned. 

To  this  report  also  the  plaintiffs  excepted;  and 
the  cause  coming  on  to  be  heard  again  before  the 
Lord  Chancellor  on  the  27th  of  June  1826,  on  this 
exception   and   for  further  directions,  the  Master's 
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1840.  report  was  confirmed;  and  it  was  decreed  that  the 
'  ij]^,o  defendants  should  pay  to  the  plaintiffs  the  amount  of 
V.  the  arrears  of  their  annuities  as  reported  due  to  them, 
together  with  their  costs  in  the  cause,  as  directed 
by  the  former  decree,  and  the  costs  incurred  by  the 
plaintiffs  and  their  trustees  in  that  and  in  other 
causes  instituted  by  certain  of  the  defendants  men* 
tioned  in  the  decree  of  the  1st  of  March  1826 ;  and 
in  default  of  payment  within  six  months,  that  the 
Master  should  sell  the  lands  and  premises,  or  a  com- 
petent part  thereof,  for  payment  of  the  said  arrears  of 
annuities  and  costs,  as  directed  by  the  former  decree, 
and  of  all  such  arrears  and  costs  as  might  accrue  from 
the  date  of  the  report  of  the  6th  oijune  1826,  subject 
to  the  said  two  annuities,  but  released  and  discharged 
of  and  from  the  subsequent  annuities  of  the  defen- 
dants, A.  L'Estrangej  W.  Robinson  and  wife,  and  Mrs. 
RawBon^  in  the  pleadings  mentioned.  And  it  was 
further  decreed,  that  the  lands  and  premises  com- 
prised in  the  marriage  settlement  of  1803  should  be 
in  the  first  instance  sold,  subject  as  aforesaid,  for 
payment  of  the  arrears  of  said  annuities  and  costs  as 
aforesaid,  as  in  the  said  former  decree  directed  ;  and 
if  the  sum  to  arise  thereby  should  prove  insufficient 
for  the  payment  thereof,  it  was  further  ordered  that 
the  Master  should  set  up  and  sell  the  remaining  lands 
of  Monaghanoose  and  TuUynaskeaj  to  which  Rebecca 
Rawson  became  entitled  under  the  will  of  her  sister 
Harriet  Smithy  for  payment  of  the  arrears  of  the 
plaintiffs'  two  annuities  and  costs  as  aforesaid,  but 
subject  to  the  said  two  annuities. 

The  Appellant,  in  a  former  appeal  to  this  House  (rf), 
complained   of  the  said  decrees  and  orders  of  the 

(rf)  4  Bligh,  N.  S.  380. 
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16th  of  February  1825,  the  1st  of  March  1826,  and       ^^ 
27th  of  June  1826;  and  by  the  order  made  by  the 
House  on  that  appeal  on  the  4th  of  Z>ecember  1830, 
it  was  ordered  and  adjudged  that  the  decree  of  the 
15th  of  Fehmary  1825  should  be  varied,  by  striking 
out  thereof  all  the  words  from  "  deemed  and  taken," 
down  to  the  word  "  execution"  inclusive,  and  by  in- 
serting, in  lieu  thereof,  these  words :  "  if  they  have 
already  been  renewed,  to  have  been  renewed  for  the 
benefit  of  the  plaintiffs,  and  as  a  security  for  the  two 
annuities  of  300/.  and  200/.,  and  of  the  arrears  thereof, 
for  the  terms  respectively  of  21  years,  from  the  date  of 
the  last  renewal  or  new  lease  of  the  said  lands  and  pre- 
mises, obtained  by  Robert  Haig  from  the  Lord  Bishop 
of  Kilmore ;  and  if  the  same  have  not  been  already 
renewed,  then  that  the  said  leases  should  be  renewed 
to  E.  Shannon^  upon  the  trusts  of  the  deed  of  the  22d 
of  June  1800  (e):"  and  by  adding,  after  the  words 
prior  to  the  plaintiffs'  said  annuities,"  these  words : 
and  in  taking  such  accounts,  declare  that  the  arrears 
of  rent,  renewal  and  quinquennial  fines,  payable  under 
the  said  leases  of  the  3d  and  7th  of  Novembei^  1791, 
are  charged  upon  the  said  lands  and  premises  prior 
to  the  plaintiffs'  said  annuities."     And  it  was  further 
ordered  and  adjudged,  that  the  trusts  of  the  deed  of 
the  22d  of  June  1809  should  be  carried  into  execu- 
tion.    And  it  was  by  consent  of  all  parties  further 
ordered  and  adjudged,  that  the  decretal  order  dated 
the  1st  of  March  1826,  whereby  it  was  referred  back 
to  the  Master  to  vary  the  report  therein  referred  to, 
pursuant  to  the  rules  made  on  the  special  point  in  the 
said  report  contained,  and  an  exception  taken,  should 
be  discharged.     And  it  was  further  ordered  and  ad^ 

(e)  Vide  supra,  pp.  330-1. 
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1840.  judged,  that  the  said  decree  bearing  date  the  27th 
of  June  1826  should  be  reversed,  and  that  the 
cause  be  remitted  back  to  the  Court  of  Chancery  in 
Ireland. 

The  cause  having  been  heard  on  this  order  by  the 
Lord  Chancellor  of  Irelandj  on  the  23d  of  February 
1831,  his  Lordship  ordered  that  the  decree  of  the 
15th  oi  February  1825  should  be,  and  the  same  was, 
varied  according  to  the  directions  of  this  House.  And 
it  was  then  further  ordered  and  decreed,  that  the 
trusts  of  the  deed  of  the  22d  oi  June  1809  be  carried 
into  full  and  effectual  execution :  That  the  decretal 
order  dated  the  1st  oi March  1826  be  discharged: 
That  the  decree  of  the  27th  of  June  1826  be  reversed. 
And  it  being  admitted  by  the  parties,  that  the  leases 
of  the  3d  and  7th  o{  November  1791  had  not  been 
ever  renewed,  and  it  being  also  further  admitted  that 
JE.  Shannon  for  many  years  had  been,  and  still  was, 
resident  out  of  the  jurisdiction ;  and  Louisa  Howse, 
Thomas  Parsons  Poe  and  Gertrude  his  wife,  desiring, 
and  Robert  Haig  consenting,  that  the  said  leases 
should  be  renewed  in  the  name  of  another  trustee,  it 
was  further  ordered  and  decreed,  that  the  said  leases 
respectively  be  renewed  accordingly  by  Robert  Haig 
to  Jame^  Malone^  Esq.,  as  trustee  for  Louisa  Howse^ 
Thmias  Parsons  Poe  and  Gertrude  his  wife,  for  a 
term  of  21  years  from  the  date  of  the  last  renewal 
obtained  by  Robert  Haig  from  the  Bishop  of  Kilmore^ 
upon  the  trusts  of  the  deed  of  the  22d  ot  June  1809 : 
And  it  was  referred  to  the  Master  to  inquire  and 
report  the  date  of  the  last  renewal  of  the  lands  of 
Killan  and  Carnans  obtained  by  Robert  Haig  from 
the  Bishop  of  Kilmore ;  and  also  to  settle  and  approve 
of  proper  leases  or  renewals  to  be  executed  to  such 
trustee,  pursuant  to  the  said  leases  of  the  3d  and  7th  of 
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November  1 791 .  And  it  was  ordered  that  Robert  Haig       1 840. 
should  execute  such  leases  or  renewals  as  the  Master 
should  so  approve :  and  that  the  Master  should  take 
an  account  of  all  the  arrears  of  rent,  renewal  and  quin- 
quennial fines  due  and  payable  to  Robert  Haig,  out  of 
the  said  lands  and  premises,  by  virtue  of  the  leases  of 
the  3d  and  7th  oi November  1791  respectively;  and 
that  the  special  point  contained  in  the  report  of  the 
eth  oi  June  1826  be  ruled  in  favour  of  the  defen- 
dants, Anthony  L' Estrange^  and  William  Robinson  and 
wife ;  and  that  the  demand  of  the  defendant  Rebecca 
Rawson^  on  foot  of  the  annuity  granted  by  the  deed 
of  the  22d  of  December  1809,  be  declared  postponed 
to  the  demand  of  the  last-named  defendants  respec- 
tively, on  foot  of  their  respective  annuities.   And  it  was 
further  ordered  and  decreed,  that  the  Master  should 
take  an  account  of  what  was  due  to  the  plaintiffs  on  foot 
of  the  two  annuities  of  300/.  and  200/.,  after  giving 
credit  for  all  sums  received  by  them  on  foot  thereof, 
since  the  date  of  the  report  of  the  6th  oi  June  1826 ; 
and  also  an  account  of  what  was  due  to  the  several 
other  annuitants  in  that  report  mentioned ;  and  that, 
in  taking  such  accounts,  the  Master  should  take  tlie 
respective  sums  in  the  said  report  mentioned  to  be  due 
to  the  plaintiffs,  and  to  the  other  annuitants,  as  the 
sums  due  to  them  respectively  on  foot  of  their  respec- 
tive annuities  up  to  the  times  in  the  said  report  in  that 
behalf  respectively  mentioned,  and  pursuant  to  the 
decretal  order  of  the  1st  of  March  1826. 

This  order,  after  directing  certain  suits  instituted  in 
the  Court  of  Exchequer  by  Anthony  L' Estrange,  JViU 
liam  Robinson  and  others,  for  recovery  of  the  arrears 
of  their  respective  annuities,  to  be  stayed,  and  award- 
ing their  costs  to  them,  incurred  in  the  said  suits  and 
in  this  cause,  and  also  costs  of  other  necessary  par- 
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1840.  ties  to  this  cause,  but  not  interested  therein,  to  be 

"TT    '  paid  out  of  the  funds  in  the  cause ;  reserved  the  con- 

V.  si  deration  of  Robert  Haig's  right  to  costs,  and  all 

UoMAir.  furthej.  directions,  until  the  return  of  the  Masters 

report. 

The  Master  made  his  report  the  2ist  of  June  1834, 
and  thereby  stated  the  several  renewals  which  had 
been  effected  of  the  leases  from  the  Bishops  of  Kil* 
morey  since  the  year  1791  down  to  the  year  1831 ; 
and  the  renewal  fines  which  had  been  paid  in  respect 
thereof  (several  of  which  renewals  were  effected  by 
the  representatives  oi  Broughal  Newhurghj  before  and 
in  the  year  1801) ;  and  he  found  that  there  was  due 
to  the  Appellant,  for  a  proportionable  part  of  such 
renewal  fines,  in  respect  of  the  lands  of  Camans  and 
KUlan^  and  for  quinquennial  fines  under  the  leases  of 
the  3d  and  7th  of  November  1791,  and  for  interest 
thereon,  and  for  arrears  of  rent,  several  sums  therein 
particularly  mentioned,  making  in  all  6,938/.  2^.  5c2.; 
but  submitted  to  the  Court  the  question  as  to  the  Ap- 
pellant's liability  to  account  for  part  thereof  to  the 
minors  who  represented  B.  Newburghy  pursuant  to  the 
conditions  of  sale  in  the  cause  of  Corry  v.  Newburgh ; 
and  he  found  that  there  were  due  to  the  several  other 
parties  in  the  cause  the  respective  sums  therein  men- 
tioned ;  of  which  the  first  was  the  sum  of  1,421/.  due 
to  the  plaintiffs  for  arrears  of  their  two  annuities  to 
the  1st  of  May  1834;  and  the  second  was  6,830/. 
due  to  the  Respondent  Anthony  L'EstrangCj  for  arrears 
of  his  annuity  to  the  9th  of  Feh^ary  1834. 

To  this  report  the  plaintiffs,  and  also  the  Respon- 
dent iln^Aony  I/Bstrangey  took  exceptions;  and  the 
cause  coming  on  to  be  heard  before  the  Lord  Chan- 
cellor on  the  27th  o(  Jantuiry  1835,  on  the  excep- 
tions and  for  further  directions  on  the  report^  it  was 
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ordered  that  the  exceptions  should  be  overruled  with       1840, 
costs,  and  that  the  report  should  he  confirmed ;  and 
it  was  also  ordered  and  decreed,  "  That  Robert  Haig  be 
declared  entitled  to  be  paid  by  the  plaintiffs,  or  such 
of  them  as  should  require  him  to  renew  to  them,  br 
their  trustee  for  their  benefit,  the  leases  of  the  3d  and 
lihoi  November  1791,  or  either  of  them,  pursuant  to 
the  covenants  for  renewal  in  the  said  leases  respec- 
tively contained,  and  before  he  should  be  obliged  to 
execute  any  such  renewal  or  renewals,  the  several 
sums  in  the  report  mentioned  to  be  due   and  pay- 
able for  renewal  and  quinquennial  fines  and  arrears  of 
rent,  under  the  said  leases,  with  interest  on  such  part 
thereof  as  bore  interest,  from  the  date  of  the  said 
report  until  paid :  and  that  the  said  several  sums  be 
declared  to  be  charges  on  the  renewed  term  and  inte^ 
rest  in  the  said  lands  of  Camans  and  Killauj  when 
and  in  case  the  same  shall  be  renewed  as  aforesaid, 
prior  to  the  plaintiffs'  said  demands.     And  it  was 
further  ordered  that  it  be  referred  to  the  Master  to 
inquire  and  report  how  much  and  what  amount  of 
the  sums  in  the  report  mentioned,  and  stated  to  be 
due  for  renewal  and  quinquennial  fines,  under  the 
covenants  in  the  said  leases  respectively,  accrued  due 
up  to  and  for  the  1st  of  November  1801 ;  and  who 
were  the  persons  beneficially  entitled  to  such  propor- 
tion  thereof,  under   the  conditions  of  sale   in  the 
decree  in  the  cause  of  Corrj/  v.  Newburghj  if  the  same 
should  be  found  not  to  have  been  before  paid ;  and  to 
inquire  and  report  whether  the  several  sums  in  the 
report  mentioned  to  be  due  for  renewal  and  quin- 
quennial fines  of  the  three  several  renewals  in  the  said 
report  mentioned  to  have  been  obtained  in  and  pre- 
vious to  the  year  1801,  had  been  before  paid  and 
satisfied;  and   if  so,  to  and  by  whom  respectively, 
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1840.  and  whether  the  same  were  still  due  and  payable 
jj^^^  to  any  person  or  persons,  and  whom.  And  it  was 
V.  further  ordered,  that  in  the  meantime  the  amount  of 
the  last-mentioned  sums,  if  any,  so  soon  as  the  same 
shall  be  paid  by  or  on  behalf  of  the  said  plaintifis,  be 
lodged  in  bank,  to  the  credit  of  this  cause,  with  liberty 
to  all  parties  interested  therein  to  apply  to  the  Court 
in  relation  thereto.  And  it  was  further  ordered  and 
decreed,  that  Robert  Haig  be  declared  entitled  to  the 
residue  of  the  several  sums  so  reported  due  and  pay- 
able, as  and  for  renewal  and  quinquennial  fines  and 
arrears  of  rent  since  the  1st  oi  November  1801,  for 
his  own  use  and  benefit  as  assignee  of  the  estate  and 
interest  of  Broughal  Newburghj  the  lessor  in  the  said 
leases :  and  that  the  plaintiffs  (on  payment  by  them 
of  the  said  sums  so  reported  due  for  renewal  and 
quinquennial  fines  and  arrears  of  rent  of  the  said 
premises)  be  declared  entitled  to  have  the  said  respec- 
tive leases  renewed,  for  their  benefit,  for  a  term  of 
21  years  from  the  date  of  the  last  renewal  obtained  by 
Robert  Haig  from  the  Bishop  of  Kilmorej  pursuant 
to  the  covenant  for  renewal  therein  contained :  and 
that  Robert  Haig  thereupon  do  execute  such  renewal 
thereof  respectively  to  a  trustee  for  the  plaintiffs,  od 
being  required  so  to  do ;  and  in  case  the  parties  shall 
differ  respecting  the  terms  of  such  renewals*  then 
the  Master  was  to  settle  the  same:  and  in  de&olt 
of  plaintiffs  paying  Robert  Haig  the  said  sums  so 
reported  due  for  renewal  and  quinquennial  fines 
and  arrears  of  rent,  or  lodging  in  Court  to  the 
credit  of  this  cause  the  said  amount  and  proportion 
thereof  which  should  be  ascertained  by  the  Master 
to  have  so  accrued  due  up  to  the  1st  of  November 
1801,  and  paying  him  the  residue  thereof  within  six 
months  from  the  date  of  this  order;  in  such  case, 
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it  was  ordered  that  the  plaintiffs'  bill  in  this  cause,  1840. 
so  far  as  the  same  sought  to  charge  or  renew  the  haio 
interest  in  the  lands  of  Carnans  and  Killan^  de-  ^^ 
mised  by  the  said  leases,  be  dismissed  with  costs: 
and  in  case  the  said  sums  so  reported  due  for  renewal 
and  quinquennial  fines  and  arrears  of  rent  should  be 
duly  paid  or  lodged  in  Court  within  six  months,  and 
the  said  renewals  thereupon  executed  as  aforesaid,  it 
was  further  ordered  that  the  plaintiffs'  annuities, 
together  with  the  arrears  thereof  so  reported  due  to 
them,  and  also  such  sums  as  they  should  have  so  paid 
and  advanced  for  renewal  and  quinquennial  fines  and 
arrears  of  rent  of  the  said  premises,  as  also  their  costs 
in  this  cause,  be  declared  to  be  charges  on  such  renewed 
leases  and  interest,  as  also  on  the  other  lands  in  the 
pleadings  mentioned,  and  in  the  plaintiffs'  deed  of 
annuity  respectively  mentioned  and  thereby  charged 
therewith;  and  that  the  plaintiffs  be  declared  and 
decreed  entitled  to  have  and  be  paid  the  same,  toge- 
ther with  their  costs  in  this  cause,  by  Robert  Haig ; 
and  in  default  of  his  paying  the  same  within  six 
months  afler  the  execution  of  such  renewal  as  afore- 
said, it  was  ordered  that  the  Master  in  this  cause  do 
set  up  and  sell  by  public  cant,  all  the  estate  and  in- 
terest in  the  said  several  lands,  as  well  fee-simple  as 
freehold  and  leasehold,  charged  with  the  said  annui- 
ties, in  case  the  renewal  fines  and  arrears  of  rent 
should  be  so  paid,  and  the  said  renewal  obtained  as 
aforesaid  ;  and  that  out  of  the  produce  of  the  said  sale, 
the  sums  reported  for  renewal  and  quinquennial  fines 
and  aiTcars  of  rent,  with  interest,  in  case  the  same  should 
have  been  so  paid  or  lodged  as  aforesaid,  be  paid  in  the 
first  instance  to  the  person  who  should  have  so  paid  the 
same,  the  residue  to  be  applied  in  like  manner  as  the 
produce  of  the  sale  of  the  fee-simple  and  freehold  lands, 
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1840.  and  the  leasehold  lands  of  Tullynaskea;  or  in  case  the 
said  renewal  fines  and  rent  should  not  be  paid,  and 
such  renewal  should  not  be  obtained,  in  that  case 
it  was  decreed,  that  the  Master  should  sell  the  said 
fee-simple  and  freehold  lands,  and  the  leasehold 
interest  in  the  lands  of  Tullyiiaskea,  subject  to  the 
plaintiffs'  annuities,  but  released  and  discharged  from 
the  subsequent  annuities  of  Anthony  L* Estrange^  IVil" 
liam  Robinson  and  his  wife,  and  Rebecca  Rawson^ 
respectively:  and  that  out  of  the  proceeds  of  such  sale, 
the  plaintiffs,  Louisa  Howse^  TJiomas  Parsons  Poe  and 
Gertrude  his  wife,  be  paid  the  arrears  of  their  annui- 
ties, together  with  their  costs,  as  directed  by  the  decree 
of  the  23d  o( February  1831 :  and  it  was  further  ordered 
that  the  receiver  before  appointed,  be  continued/' 

The  plaintiffs  in  the  cause  did  not,  in  pursuance  of 
this  decree,  pay  the  Appellant  within  six  months  from 
its  date  any  part  of  the  renewal  or  quinquennial  fines 
and  arrears  of  rent  therein  mentioned  ;  and  thereupon, 
pursuant  to  its  terms,  their  bill,  so  fur  as  it  regarded 
the  lands  of  Camans  and  Killanj  was  dismissed.  Upon 
this  default  the  Appellant  re-entered  into  possession  or 
receipt  of  the  rents  and  profits  of  those  lands.  The  other 
lands  charged  with  the  annuities,  namely,  the  lands 
of  which  Rawson  the  granter  had  been  seised  in  fee, 
together  with  those  of  Monaghanoose  and  Tullynaskea^ 
were,  on  the  4th  of  February  1836,  set  up  for  sale  by 
the  Master,  pursuant  to  the  last-mentioned  decree,  sub* 
ject  to  the  annuities ;  and  they  were  purchased  by  Mr. 
Swanzy  for  10,200/.,  which  was  paid  into  Court  in 
trust  in  the  cause. 

On  the  2d  of  June  1836,  an  order  was  made  on  the 
motion  of  the  plaintiffs  in  the  cause,  whereby  it  was 
referred  to  the  Master  to  report  the  several  sums 
remaining  due  under  the  last-mentioned  decree,  for 
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principal,  interest,  and  costs ;  and  to  report  the  same  1840. 
according  to  their  respective  priorities,  if  any ;  and  haio 
also  to  report  the  funds  in  the  Bank  of  Ireland  to  the 
credit  of  the  cause,  applicable  to  pay  the  same  sums : 
and  it  was  ordered  that  he  should  allocate  the  said 
funds  as  far  as  the  same  would  extend,  pursuant  to 
the  decree,  in  payment  of  the  sums  decreed,  and  costs 
as  decreed,  according  to  their  respective  priorities,  if 
any.  The  Master  proceeded  accordingly  to  allocate 
the  funds;  and  by  his  report  thereon,  dated  the  28th 
oi  June  1836,  it  appeared  that  they  were  insufficient 
to  pay  off  the  incumbrances  created  on  the  estates  by 
Rawson,  and  therefore  nothing  was  payable  to  the 
Appellant. 

On  the  8th  of  June  1 836,  the  Appellant  filed  his 
bill  of  review  in  the  Court  of  Chancery  in  Irelandj 
against  Sir  IV.  J.  Homan,  and  others,  who  were 
plaintiffs  in  the  suit  against  him,  and  also  against 
JS.  Shannon  and  the  Respondent  Anthony  UEstrange^ 
cliarging  that  the  decree  of  the  27th  oi  January  1836 
was  defective  and  erroneous,  inasmuch  as  it  made  no 
provision  for  making  good  to  him  the  rents  and 
profits  of  Carnans  and  Killany  accrued  during  the 
suit,  in  the  contingency,  which  happened,  of  the 
defendants'  declining  to  renew  the  interest  therein ; 
and  that  the  former  decrees  and  orders,  of  the  1st  of 
February  1816,  18th  of  November  1816,  and  26th  of 
January  1818,  were  also  erroneous  in  the  same  par* 
ticular ;  and  praying  that  an  account  might  be  taken 
of  all  the  rents,  issues  and  profits  of  the  lands  of 
Carnans  and  Killan  respectively,  which  had  been 
received,  or  might  have  been  received,  by  the  defen- 
dants,  or  for  their  use,  since  the  time  of  the  appoint- 
ment of  the  receiver  on  the  1st  of  February  1816, 
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1840.       up  to  the  time  when  the  Appellant  re-entered  into 
^^     possession  thereof,  and  how  and  unto  whose  use  the 
V.  same  had  been  applied ;  and  that  the  amount  therec^ 

might  be  paid  to  him  by  the  said  defendants,  or  such 
of  them  as  might  be  found  liable  thereto,  or  out  of 
the  purchase-money  of  the  said  lands  so  sold  under 
the  former  decree,  and  standing  to  the  credit  of  the 
cause  of  Homan  v.  Haig ;  and  that  the  decree  of  the 
27th  of  January  1836  might  be  reviewed,  and  re* 
versed  if  necessary,  so  far  as  the  Court  should  deem 
the  same  to  be  inconsistent  with  the  relief  sought  by 
the  Appellant ;  and,  if  necessary,  that  the  decrees  of 
the  1st  of  February  1816,  the  18th   of  November 
1816,  and  26th  oi  January  1818,  might  likewise  be 
reviewed,  and  reversed  or  altered,  if  the  Court  should 
deem  them  inconsistent  with  the  relief  prayed  by  this 
bill;   and  that  the  defendants  might  be  restrained 
from  withdrawing  the  funds  in  Court  to  the  prejudice 
of  the  Appellant's  rights :   and  that  the  said  funds, 
or  a  competent  part,  might  be  impounded  for  such 
purposes,  until  the  Appellant's  claim  should  be  ascer- 
tained and  decided  upon  by  the  Court. 

The  several  defendants  to  this  bill   put  in  their 
answers  thereto,  and  the  cause  was  at  issue. 

On  the  26th  of  November  1836,  on  the  motion  of 
the  plaintiffs  in  the  former  cause  {Homan  v.  Haig), 
for  liberty  to  draw  out  the  funds  standing  to  the  credit 
of  that  cause,  and  on  the  cross-motion  of  the  Appel- 
lant in  the  two  causes,  that  the  transfer  of  the  stock 
might  be  restrained  until  the  hearing  of  the  second 
cause,  it  was  ordered,  on  the  Appellant's  undertaking 
to  set  down  his  cause  for  hearing  on  the  first  day  of 
causes  in  the  then  next  term,  that  so  much  of  the 
stock  standing  to  the  credit  of  the  first  cause  as  would 
be  equivalent  to  5,000/.  should  be  impounded,  and 
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the  remainder  was  ordered  to  be  transferred  to  the       1840. 
several  persons   therein  mentioned :    and  it  was  or- 
dered that  the  payments  to  be  made  pursuant  to  that 
order  should  be  without  prejudice  to  the  rights  of 
the  parties. 

The  cause  of  Haig  v.  Homan  came  on  to  be  heard 
before  the  Lord  Chancellor,  in  April  1837;  and,  on 
the  1st  of  May  1837,  his  Lordship  decreed  that  the 
bill  should  be  dismissed  with  costs;  and  that  the  order 
of  the  26th  of  November  1836,  impounding  the  sum 
therein  mentioned,  should  be  discharged;  and  that 
the  said  funds  should  be  accordingly  paid  out,  and 
applied  pursuant  to  the  terms  of  the  allocation  report 
of  the  28th  o^  June  1836. 

On  the  8th  of  May  1837,  the  Appellant  moved  the 
Court  in  the  two  causes  to  restrain  the  transfer  of  the 
stock  in  the  bank  to  the  credit  of  the  cause  Homan 
V.  Haig,  until  the  hearing  of  his  then  intended  appeal 
to  this  House  against  the  decree  of  dismissal.  The 
Lord  Chancellor  refused  that  motion,  and  discharged 
so  much  of  the  order  of  the  26th  of  November  1836 
as  directed  the  funds  to  be  impounded ;  and  ordered 
that  the  sum  of  stock  so  impounded,  and  the  divi- 
dends which  had  accrued  thereon,  should  be  paid 
out  according  to  the  allocation  report;  and  that  the 
Accountant-general  should  transfer  to  Louisa  Howse, 
JTiomas  Parsons  Poe  and  Gertrude  his  wife,  so  much 
of  the  Government  new  3  \  per  cent,  stock,  remaining 
in  the  Bank  of  Ireland  to  the  credit  of  the  first  cause, 
Homan  v.  Hatg,  as  would  be  equivalent  to  the  sum 
of  1,689/.  145.  5(2.;  and,  after  ordering  parts  of  the 
said  stock  or  fund  to  be  transferred  to  different  par- 
ties, or  their  solicitors,  for  their  costs,  &c.,  according 
to  the  allocation  report,  it  was  further  ordered  that 
so  much  of  the  said  stock  as  would  be  equivalent  to 
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1840.  200/.  should  be  retained  for  the  purposes  named  in 
that  report,  with  liberty  to  the  plaintiffs  in  the  cause 
to  apply  to  the  Court  in  relation  thereto,  as  they  may 
be  advised;  and  that  the  remainder  of  the  stock 
might  be  transferred  to  Anthony  L* Estrange. 

The  Appellant  then  presented  this  appeal  against 
the  decree  of  the  27th  oi  January  1835,  the  orders 
of  the  2d  of  June  and  26th  of  November  1836,  the  de- 
cree of  dismissal  of  the  1st  oi  May  1837,  and  against 
the  order  of  the  8th  oi  May  1837,  as  far  as  the  two 
last  orders  and  decree  "  permitted  the  application  of 
the  fund  in  the  former  suit  to  pay  the  annuitants  their 
arrears,  before  the  Appellant's  demand  to  be  reim- 
bursed his  rents,  so  misapplied  by  them,  should  be 
ascertained  and  satisfied  thereout." 

Mr.  Jacob  and  Mr.  Girdlestone  (Mr.  James  Haig 
was  with  them),  for  the  Appellant : — ^There  are  two 
sets  of  Respondents ;  the  first  set  represents  Maximi- 
lian Famer^%  rights  under  the  annuity  deed  of  June 
1809.  Sir  W.  J.  Homan  is  a  trustee  under  Faviere^s 
will ;  and  his  daughters,  Mrs,  Hawse  and  Mrs.  Poe, 
are  the  parties  beneficially  interested  in  the  two 
annuities  of  300/.  and  200/.,  and  the  arrears.  The 
second  set  of  Respondents  consists  of  Mr.  L* Estrange, 
who  purchased  of  Rawson  an  annuity  of  400  {.,  and  of 
Mr.  Robinson  and  his  wife,  entitled  to  an  annuity  of 
70/.,  and  of  several  other  persons.  Mr.  Haig^  the 
Appellant,  has  two  characters :  the  first,  as  owner  of 
Newburgh's  lease  under  the  Bishop  of  Kilmore ;  the 
second,  as  purchaser  of  the  interest  in  the  underleases, 
which  were  vested  in  Rawson,  whose  freehold  lands  also 
were  subject  to  the  annuities.  It  is  most  material  to 
keep  those  characters  distinct ;  the  confounding  them 
has  caused  much  of  the  difficulty  that  has  been  felt  all 
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through  this  long  and  complicated  litigation.     It  was       J840. 
clearly  decided  by  this  House  on  the  former  appeal,  that       h][J7^ 
Mr.  Haig  had  a  right  to  separate  the  two  characters,  and         v* 
that  the  one  did  not  necessarily  merge  in  the  other. 
He  was  the  purchaser  of  Rawson^s  equity  of  redemp- 
tion, as  it  were,  in  the  right  to  renew  the  underleases 
with  the  head  lessee.     Rawsan  m^ght  have  abandoned 
his  right  to  renew,  rather  than  pay  the  renewal  fines ; 
of  course  Mr.  Haig  might  do  the  same.    The  great 
error  in  the  early  stage  of  (he  litigation  was  the  allow- 
ing the  annuitants  to  receive  the  rents  by  their  receiver, 
which  was  allowed  on  the  faith  of  their  paying  the 
Appellant  the  rents,  and  the  renewal  and  other  fines, 
which  they  never  paid.     The  first  decree  in  the  first 
suit  was  made  in  the  absence  of  the  Appellant,  who 
was  therein  noticed  as  sub-lessee  only.     From  that 
time  the  plaintiffs  went  on  receiving  the  rents  ibr 
20  years. 

The  plaintiffs  in  the  former  suit  having  made  de- 
fault in  paying  the  amount  due  to  the  Appellant  for 
renewal  fines  and  rents,  and  in  taking  the  renewals 
of  the  subleases  upon  the  terms  of  the  order  of  this 
House,  and  of  the  decree  of  the  27th  of  January 
1835,  and  having  suffered  their  bill  to  be  dismissed, 
it  was  just  and  equitable  that  the  Appellant,  on  such 
dismissal,  should  be  reinstated  in  the  position  in  which 
he  was  at  the  time  when  that  bill  was  filed,  and  in 
which  he  would  or  might  have  remained  but  for  the 
proceedings  in  the  suit  in  respect  of  the  lands  of  Car- 
nans  and  Killan^  and  the  rents  and  profits  of  them. 
The  Appellant  having,  at  the  time  when  the  former 
suit  was  instituted,  been  in  the  possession  of  these 
lands,  or  in  the  receipt  of  the  rents,  and  being  entitled 
to  continue  in  such  possession  or  receipt,  and  having 
so  continued  until  displaced  by  the  receiver  appointed 
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1840,       by  the  Court,  and  by  the  orders  directing  the  cou- 
'  „"  tinuance  of  the  receiver,  and  the  application  of  the 

V.  rents  to  the  payment  of  the  annuities  having  been 

made  on  the  footing,  and  with  a  view  to  the  relief 
sought  by  the  plaintiffs  in  that  suit  in  respect  of  the 
lands  of  Carnans  and  Killarij  and  the  plaintiffs  having 
no  right  to  or  interest  in  the  rents,  otherwise  than 
upon  the  footing  of  their  being  ultimately  entitled  to 
such  relief,  it  was  necessary,  in  order  to  the  reinstate- 
ment of  the  Appellant  in  his  original  position,  that 
when  the  plaintiffs'  bill  was  dismissed,  the  rents  and 
profits  received  and  applied  in  the  interim  under  the 
orders  pronounced  in  the  suit  should  be  refunded  to 
the  Appellant.  The  receiver  was  also  appointed  over 
the  freehold  estates — [The  Lord  Chancellor : — If  the 
freehold  estates  were  sufficient,  the  contest  would 
have  been  for  nothing.] — They  were  not  sufficient; 
they  were  sold  for  10,800/.,  and  the  three  annuities 
amounted  to  900  Z.  a  year,  besides  other  incumbrances. 
Sir  W.  Homan^  and  the  other  plaintifl^  with  him, 
received  the  annuities  of  300  /.  and  200  /.,  but 
L* Estrange  received  nothing. 

The  only  means  by  which  the  Appellant  could  be 
reinstated  and  reimbursed  his  rents  would  be,  either 
by  directing  the  Respondents,  Homan  and  those  by 
whom  the  rents  and  profits  had  been  received,  pe^ 
sonally  to  refund  them,  or  by  directing  the  amount 
of  them  to  be  a  charge  upon  and  raised  out  of  the 
other  estates  charged  with  the  payment  of  the  annu- 
ities. Inasmuch  as  by  the  application  of  the  Appel- 
lant's rents  to  the  payment  of  the  annuities,  the  other 
estates  had  been  pro  tanto  exonerated  from  such  pay- 
ment, and  as  it  now  appears  that  the  Appellant's 
rents  ought  never  to  have  been  so  applied,  he  is 
entitled  not  only  to  a  personal  order  upon  the  Respon- 
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dents  for  repayment,  but  a^so  to  stand  as  a  creditor        isio, 
on  the  other  estates,  or  the  produce  of  them,  in  thp       'ip'~^ 
place  of  the  annuitants,  to  the  extent  of  his  rents  and  «- 

profits  so  applied,  and  consequently  to  have  the  same 
raised  out  of  the  produce  of  the  other  estates,  in  pre- 
ference to,  and  in  priority  over,  any  other  payment 
thereout.  The  decree  of  January  1836,  first  appealed 
against,  dismissed  the  plaintiffs'  bill  in  default  of 
their  paying  the  renewal  and  quinquennial  fines,  but 
made  no  provision  for  the  refunding  of  the  rents 
which  they  had  been  so  long  receiving  without  any 
right  to  them.  In  that  respect  that  decree  was  clearly 
erroneous,  and  the  whole  question  in  the  appeals 
turns  in  effect  on  that  decree. 

By  that  decree,   an  option  being  reserved  to  the 
plaintiffs  in  the  suit  of  electing  to   have  their   bill 
dismissed,    so   far  as   it    related    to   the    lands   of 
Camans   and   KillaUf  by   making    default   in  pay- 
ment of  the   amount  found   due   to  the  Appellant 
fw  renewal  and  quinquennial  fines  and  arrears   of 
rent,  with    interest  as  therein  mentioned,  provision 
ought,  upon  the  principles  and  for  the  reasons  be- 
fore stated,  to  have  been   made  for'  reinstating  the 
Appellant  in  the  situation  in  which  he  would  have 
been  in  case  that  bill  had  not  been  filed.     And  for 
that   purpose   the   decree   ought  to  have   contained 
provisions,  that  in  the  event  of  the  bill  being  dis- 
missed, so  far  as  related  to  those  lands,  the  Appel- 
lant should  be  reimbursed,  either  by  the  plaintiffs, 
personally,  or  out  of  the  produce  of  the  sales  of  the 
other  estates  comprised  in   the  annuity  deed  of  the 
22d  day  of  June  1809,  the  amount  of  his  rents  and 
profits  of  the  lands  of  Carnans  and  Killan^  which 
had  been  received  by  the  receiver  appointed  in  the 
cause,  and  i>aid  over  to  the  plaintiffs;  or  else  liberty 
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1840.        ought  to  have  been  by  the  decree  reserved  to  the 
Haig        Appellant  to  apply  in  respect  of  such  rents  and  profits 
^-  as  he  might  be  advised.    If  a  party  claiming  a  charge 

on  an  estate  asks  the  Court  to  give  him  the  benefit  of 
it,  offering  to  do  what  the  Court  proposes, — ^if  he  is 
left  in  the  enjoyment  of  the  estate  on  that  condition, 
but  afterwards  repudiates  the  condition,  is  he  to 
retain  the  benefits  he  received  from  the  enjoyment  of 
the  property  ?  That  is  the  substantial  issue  between 
those  parties.  Can  the  Respondents  refuse  the  equity 
which  tlie  Appellant  asks,  remembering  their  posi- 
tion in  1815,  when  the  litigation  began,  upon  the 
supposition  that  the  subleases  were  subsisting,  and 
that  they  had  a  right  to  have  them  renewed?  The 
rents  and  fines  due  to  the  Appellant  were,  by  the 
order  of  this  House,  held  to  be  primary  charges  on 
the  leasehold  lands;  and  the  first  decree  gave  as 
much  right  to  have  the  renewal  fines  raised  as  the 
annuities.  If  it  shall  appear  that  substantial  justice 
has  not  been  done  to  the  Appellant,  and  that  the 
Respondents  have  not  done  what  they  ought,  objec- 
tions of  form  should  not  be  allowed  to  stand  in  the 
way  of  justice  "being  now  done.  There  are  cases  in 
which  Courts  of  Equity  have  given  directions  to  do 
what  was  right,  after  dismissal  of  the  bill.  For  in- 
stance, after  a  bill  by  a  purchaser  against  a  vendor  for 
specific  performance  had  been  dismissed  with  costs, 
the  receiver  was  ordered  to  pass  his  accounts,  and 
pay  the  balance  to  the  vendor  on  his  petition ;  Pitt 
V.  Bonner  (e).  So  where  a  bill  was  dismissed,  and 
tenants,  who  were  parties,  had  paid  their  rents  into 
Court,  the  Court  held  it  could  order  the  money  to  be 
paid  out  on  the  motion  of  the  assignees  of  the  lease ; 

(0  5  Sim.  577. 


HOMAN. 


CASES  IN  THE  HOUSE  OF  LORDS.  351 

Wright  V.  Mitchell  (J*).     In  Small  v.  Attwood,  after  a        i8  lo 
bill  was  dismissed  by  order  of  this  House  (g),  money      "T?" 
paid  out  of  Court  to  the  plaintiffs  was,  on  petition  v. 

of  the  defendant,  ordered  to  be  repaid  with  interest, 
up  to  the  date  of  the  decree  reversed  (A).  In  a  suit 
for  specific  performance  by  a  vendor,  when  his  bill 
was  dismissed  on  further  directions,  it  was  ordered 
that  the  deposit  should  be  returned  to  the  defendant, 
with  interest;  Lord  Anson  v.  Hodges (i).  Where  a 
suit  was  dismissed  under  proceedings  in  which  the 
plaintiffs  had  paid  a  sum  of  money  into  Court,  it  was 
held  that  the  Court  could  order  that  sum,  with  the 
accumulations,  to  be  paid  back  to  the  plaintiff; 
Taylor  v.  Waters  {k). 

The  orders  of  the  2d  of  June^  and  the  SGth  of 
November  1836,  and  of  the  8th  of  May  1837,  did  not 
carry  out  the  principles  now  contended  for ;  but  pro- 
ceeded to  allocate  the  funds  in  payment  of  the 
annuities  and  costs,  without  providing  for  the  reim- 
bursement to  the  Appellant  of  the  rents  and  profits 
which  had  arisen  and  been  received  by  the  receiver 
from  the  lands  of  Camans  and  Killan.  With  respect 
to  the  decree  of  the  1st  of  May  1837,  supposing 
that  from  any  cause  the  Appellant  was  precluded  from 
the  means  of  having  his  rents  and  profits  of  those 
lands  refunded  and  reimbursed  by  an  order  in  the 
former  suit,  he  was  entitled  to  maintain  a  new  and 
original  suit  for  the  purpose,  and  the  proceedings  in 
his  suit  were  properly  framed  for  the  purpose,  and 
the  relief  sought  by  his  bill  was  the  relief  to  which, 
for  the  reasons  before  mentioned,  he  was   entitled, 

(/)  18  Ves.  293.  (i)  5  Sim.  227. 

(g)  Ante,  Vol.  VI.  232.  (k)  1  Myl.  &  C.  266, 

(A)  3  You.  &  Coll.  105. 
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is4a  upon  the  Respondents'  making  default  in  payment 
jj^j^  of  the  amount  found  due  to  him  in  respect  of  the 
V.  renewal  and  quinquennial  fines  and  arrears  of  rent, 
with  interest,  and  upon  their  bill  being  thereupon 
dismissed.  Whether  the  Appellant's  bill  be  consi- 
dered as  an  original  bill,  or  bill  of  review  and  rever- 
sal, there  are  many  authorities  warranting  the  relief 
which  was  prayed  by  it,  considering  the  hardship 
imposed  on  the  Appellant  by  the  oppressive  conduct 
of  the  Respondents ;  Houghton  v.  West  (I) ;  Coventry 
v.  Hall{m) ;  Dormer  v.  Fortescue  (n) ;  Curtis  v.  Cur- 
tis (o);  Pulteney  v.  Warren(^p)\  Grant  v.  Grant {q); 
Brown  v.  Newall(r);  and  Attwood  v.  Small  (s). 

With  respect  to  the  claim  of  the  Respondents  to  be 
allowed,  in  the  event  of  the  Appellant's  claims  being 
established,  to  have  another  period  for  option  as  to 
renewing  the  subleases  granted  to  them,  the  Appellant 
submits  they  will  not  be  so  entitled  upon  any  terms; 
because,  at  the  time  when  their  original  bill  was  filed, 
the  subleases  had  been  permitted  to  expire  without 
renewals,  and  thereby  the  right  of  renewal,  if  any, 
and  so  far  as  the  same  originally  existed,  had  been 
lost,  and  no  legal  estate,  right,  or  interest  under  the 
subleases  was  subsisting.  Although  this  House  thought 
fit,  by  its  former  order,  to  give  the  plaintiffs  in  that 
suit  equitable  relief,  in  affording  them  an  opportu- 
nity of  renewing  the  subleases  upon  the  terms  in  that 
order  mentioned,  yet  such  opportunity  was  afforded 
upon  the  understanding,  manifested  by  the  whole 
course  of  the  proceedings  in  the  cause,  that  they 
would  and  should  renew  the  subleases  upon  the  terms 

(/)  2  Bro.  P.  C.  88.  (p)  6  Ves.  72  ;  see  p.  92. 

(m)  2  Chan.  Cas,  134.  (g)  3  Sim.  364;  3  Ru88.607. 

(n)  2  Atk.  282 ;  3  Atk.  124.  (r)  2  Myl.  &  C.  558. 

(o)  2  Bro.  C.  C.  620.  (5)  Ante,  Vol.  VI.  p.  523. 
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of  that  order ;  and  it  never  was  intended  or  contera-  i84o. 
plated  that  the  plaintiffs  would  decline  to  renew  the 
subleases,  or  to  pay  the  amount  found  due  to  the 
Appellant.  Since  the  plaintiffs  have  thought  fit  to 
make  default  in  complying  with  the  terms  on  which 
alone  they  were  declared  entitled  to  the  renewals, 
and  have  elected  to  have  their  bill  dismissed,  they 
have  now  no  equity  to  ask  for  any  further  indulgence, 
or  to  call  upon  this  House  to  relieve  them  from  the 
legal  operation  and  effect  of  the  cesser  of  the  sub- 
leases, and  the  consequent  expiring  of  such  right  of 
renewal,  if  any  such  right  of  renewal  ever  existed. 

Mr.  Litton  (of  the  Irish  bar),  for  the  Respondents 
Homan  and  Arabin^  Louisa  Howse,  and  Gertrude 
Poe: — ^The  Appellant  obtained  from  the  decree  of 
the  27th  oi  January  1835  as  much  as  he  was  entitled 
to.  His  success  in  the  appeal  fi'om  that  decree  would 
have  the  effect  of  remitting  the  whole  cause  back  to 
the  Court  of  Chancery ;  the  result  of  which  could 
not  be  otherwise  than  beneficial  to  those  Respon- 
dents. But  the  decree  of  January  1835  is  a  final 
decree,  and  it  is  final  and  conclusive  as  to  the  rights 
of  the  parties  in  the  whole  subject-matter  of  the  suit. 
It  fully  ascertained  and  declared  the  rights  of  the 
several  parties  respectively,  in  either  of  the  two 
events  thereby  contemplated  and  provided  for ;  that 
is,  in  the  event  of  these  Respondents  or  their  trustees 
paying  the  amount  of  the  arrears  of  rent,  renewal  and 
quinquennial  fines,  and  thereupon  obtaining  renewals 
of  the  leases  of  the  3d  and  7th  o{  November  1791 ;  or, 
on  the  other  hand,  in  the  event  of  their  omitting  to 
pay  the  amount  of  those  arrears  of  rent  and  those 
fines,  and  thereupon  failing  to  obtain  renewals  of  the 
leases.     In  the  first  case,  all  the  lands,  as  well  the  fee- 
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i84().  simple  lands  as  the  renewed  interest  in  the  lands  of 
Ha  10  Camans  dJid  Killarij  are  directed  to  be  sold,  and  out 
of  the  proceeds  of  the  sale  the  sums  so  to  be  paid  by 
the  Respondents  for  arrears  of  rent,  renewal  and  quin- 
quennial fines,  are  to  be  repaid  to  them  in  the  first 
instance,  and  the  residue  of  the  proceeds  is  to  be 
applied  in  the  same  manner  as  the  proceeds  of  the 
sale  of  the  fee-simple  lands  as  thereinafter  directed, 
in  case  the  Respondents  should  not  renew ;  that  is,  in 
payment  of  the  demands  of  the  Respondents  and  of 
the  other  annuitants. 

By  this  decree,  an  option  is  given  to  the  Respond- 
ents either  to  renew  or  not  to  renew ;  and  the  con- 
sequences of  their  adopting  either  course  are  fully 
placed  before  them.  By  the  decree  they  are  expressly 
told  that,  if  they  omit  to  renew,  they  will  lose  the  lands 
of  Carnans  and  Killan  as  a  security  for  their  annuities, 
and  that  in  such  case  their  remaining  fund,  namely, 
the  proceeds  of  the  sale  of  the  fee-simple  lands,  will 
be  charged  with  the  payment  of  the  costs  payable  to 
the  Appellant  in  consequence  of  the  dismissal  of  their 
bill  so  far  as  regards  the  renewal.  But  they  are  also 
expressly  told  that  the  proceeds  of  the  sale  of  the  fee- 
simple  lands  shall,  subject  to  such  costs,  be  applied  in 
payment  of  the  arrears  of  their  annuities  and  costs. 
This  decree  may  be  considered  as  presenting  to  the 
Respondents  a  case  of  election  ;  giving  them^  in  case 
they  pay  the  rents  and  fines,  all  the  lands,  fee-simple 
and  leasehold,  as  a  fund  for  payment  of  their  demands; 
but  in  case  of  nonpayment  of  the  rents  and  fines,  giving 
them  as  a  fund  the  fee-simple  lands  only,  and  giving 
to  the  Appellant  the  leasehold  lands  discharged  from 
the  right  of  renewal,  and  also  his  costs,  so  far  as 
related  to  the  question  of  renewal.  The  Respondents 
seeing  that  the  fund  arising  from  the  sale  of  the  fee* 
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simple  lands  was  sufficient  for  payment  of  their  1840, 
demands,  made  their  election  to  take  that  fund,  and 
did  not  renew.  If  the  Respondents  had  been  told  by 
the  decree  that,  in  default  of  their  renewing,  the  Ap- 
pellant would,  in  addition  to  the  possession  of  the 
leasehold  lands  and  the  payment  of  his  costs,  be  enti- 
tled to  recover,  out  of  the  funds  arising  from  the  sale 
of  the  fee-simple  lands,  the  rents  received  out  of  the 
lands  of  Carnans  and  Killan  during  the  pendency  of 
the  suit,  they  would  have  had  a  very  different  case  of 
election  presented  to  them.  Instead  of  a  question 
between  a  larger  fund  and  a  lesser,  but  still  a  suffi- 
cient fund,  it  would  have  been  a  question  between  a 
sufficient  fund  and  no  fund  at  all ;  for  the  Appellant's 
claim  of  rents,  together  with  his  costs,  would  have 
absorbed  all  the  funds  arising  from  the  sale  of  the 
fee-simple  lands,  and  nothing  would  have  remained 
for  payment  of  the  arrears  of  the  annuities. 

It  must  be  remembered  that  the  rents  received  by 
the  receiver  out  of  the  leasehold  lands  have  been  from 
time  to  time  applied  under  orders  of  the  Court  in  part 
payment  of  the  arrears  of  these  Respondents'  annui- 
ties, with  the  knowledge  of  the  Appellant,  who  never 
during  the  progress  of  the  suit  objected  to  that  appli- 
cation of  them.  He  has  not  appealed  from  these 
orders,  and  he  is  now  precluded,  by  his  long  acqui- 
escence, from  receiving  those  rents.  The  1,250/. 
found,  by  the  report  of  the  4th  of  July  1817,  to  be 
due  to  the  Respondents,  was  the  balance  remaining 
due  to  them  after  giving  credit  for  the  sums  paid  to 
them  by  the  receiver  out  of  the  rent  of  the  lands. 
The  decree  of  the  15th  of  February  1825,  to  which 
the  Appellant  was  a  consenting  party,  as  to  some  of 
its  provisions,  expressly  directs  that  this  1,250  /.  should 
be  taken  as  the  sum  due  on  foot  of  the  two  annuities 
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1840.  up  to  the  time  mentioned  in  the  report.  In  like  man- 
ner, the  sum  of  2,305  l.  11  s.  9  d.  found  by  the  report 
of  the  13th  of  January  1826,  and  also  the  sum  of 
2,555/.  115.  9d.  found  by  the  report  of  the  6th  of 
June  1826,  to  be  due  to  these  Respondents  on  the 
foot  of  their  annuities,  were  respectively  the  balances 
due  to  them  on  the  continued  accounts,  after  giving 
credit  for  the  sum  paid  to  them  by  the  receiver.  The 
Appellant,  on  the  hearing  of  his  former  appeal  to  this 
House,  expressly  consented  by  his  counsel  that  the 
report  oi  January  1826  should  stand,  subject  only  to 
the  directions  contained  in  the  order  of  the  House  of 
the  4th  of  December  1830,  in  relation  to  the  rents  and 
fines  thereby  declared  to  be  due  to  him.  The  decree 
of  February  1825,  as  varied  by  the  order  of  this  House 
on  that  occasion,  and  the  decree  of  the  23d  of  February 
1*831,  directing  that  the  receiver  be  continued  over 
the  leasehold  as  well  as  the  freehold  lands,  expressly 
and  finally  adjudicate  on  the  application  of  the  rents. 
The  decree  oi  January  1836,  which  is  conclusive  on 
the  subject,  contains  no  error  in  law  or  in  fact  pre- 
.  judicial  to  the  Appellant;  but  on  the  contrary,  it 
contains  an  error  in  fact  prejudicial  to  these  Respond- 
ents, inasmuch  as  they  are  thereby  directed  to  pay 
into  Court  the  amount  of  certain  renewal  and  quin- 
quennial fines  which  had  become  due  previously  to 
the  year  1801,  as  a  condition  precedent  to  their  ob- 
taining a  renewal  of  the  leases ;  whereas  it  appears 
from  recitals  in  the  deed  of  conveyance  from  the 
assignees  of  Rawson  to  the  Appellant,  that  renewal 
fines  in  respect  of  the  leases  of  the  3d  and  7th  of 
November  1791,  had  been  paid  to  the  representatives 
of  Newburgh  up  to  the  year  1801  ;  which  deed  these 
Respondents  did  not  see,  or  had  no  opportunity  of 
seeing  or  perusing  until  after  the  pronouncing  of  the 
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decree  of  January  1835.  By  that  error,  the  sum  i840. 
directed  to  be  paid  by  these  Respondents  was  increased 
considerably  beyond  what  it  ought  to  have  been. 
The  Appellant,  by  availing  himself  of  the  forfeiture 
created  by  the  decree  of  the  27th  of  January  1835, 
and  re-entering  into  the  possession  of  the  leasehold 
lands,  must  be  taken  to  have  adopted  that  decree ; 
and  he  cannot  therefore  be  allowed  to  disturb  its  pro- 
visions or  the  orders  of  the  2d  of  June  and  26th  of 
November  1836,  and  the  8th  of  May  1837,  which 
are  grounded  on  that  decree. 

The  bill  in  the  cause  of  Haig  v.  Homan,  whether 
it  is  to  be  called  an  original  bill,  a  cross  bill,  or  bill 
of  review,  seeks  in  substance  a  rehearing  of  the  ori- 
ginal cause.  The  relief  prayed  by  that  bill,  if  granted, 
would  in  fact  tend,  not  only  to  reverse  all  the  decrees 
and  decretal  orders  from  time  to  time  made  in  the 
original  cause,  but  would  render  it  necessary  to  open 
and  retake  all  the  accounts  heretofore  taken,  all  or 
most  of  which  were  taken  in  the  presence  of  the 
Appellant  or  his  solicitors,  unobjected  to  by  him  or 
them  ;  and  in  which  accounts  the  rents  of  the  lands  of  ^ 
Carnans  and  Killan  were  uniformly,  and  to  the  know- 
ledge of  the  Appellant,  set  off  against  the  accruing 
gales  of  the  annuities.  The  bill  in  the  second  cause 
is  not  founded  on  any  error  in  law,  nor  on  any  new 
matter  discovered  since  the  decree,  nor  any  new  state 
of  facts  arisen  since  the  decree,  and  not  contemplated 
by  it.  All  the  facts  and  circumstances  now  brought 
forward  and  relied  on  by  the  Appellant,  were  before 
the  Lord  Chancellor  when  he  pronounced  that  decree. 
At  the  time  of  pronouncing  that  decree  the  Respon- 
dents were  not  in  any  default  in  not  having  paid  the 
amount  of  the  arrears  of  rent,  renewal  and  quin- 
quennial fines,  reported  due  to  the  Appellant,  inas- 
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1840.       much  as  the  claim  of  the  Appellant  thereto  had  been 
jj^j^        treated  by  the  report  of  the  13th  oi  January  1826, 
V.  and  by  the  order  of  this  House  of  Deccmier  1830,  and 

by  the  decree  of  the  23d  of  February  1831,  as  a  prior 
incumbrance  affecting  the  lands  oiCamans  and  Killany 
and  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
renewed  interest  in  those  lands,  and  not  as  a  fine  or 
sum  of  money  to  be  paid  by  these  Respondents,  as  a 
condition  precedent  to  their  obtaining  a  renewal  of 
the  leases. 

The  accumulation  of  the  arrears  of  rent,  renewal  and 
quinquennial  fines^  arose  altogether  from  the  default 
of  the  Appellant,  in  not  producing  before  the  Master, 
at  an  early  period,  sufiicient  evidence  in  support  of 
his  claim.  The  delay  was  most  prejudicial  to  these 
Respondents,  by  increasing  the  amount  of  the  Appel- 
lant's claim,  and  by  the  accumulation  of  interest 
which  accrued  thereon. 

The  Appellant,  in  justice,  never  was  entitled  to  any 
relief  in  respect  of  the  application  of  the  rents  of  the 
lands  of  Camans  and  Killan ;  and  if  he  ever  was,  or 
^  could  ever  have  been  held  entitled  to  any  relief  in 
respect  of  such  rents,  he  has  lost  such  right  by  his 
own  laches  and  negligence  in  not  making  his  claim 
at  an  earlier  period,  and  in  not  having  taken  proper 
proceedings  to  set  aside  or  alter  the  several  reports, 
accounts,  decrees,  and  proceedings  whereby  tlie  appli- 
cation of  rents  was  made  and  confirmed. 

The  cases  cited  on  behalf  of  the  Appellant,  if  they 
are  applicable  at  all  to  this  case,  are  more  in  favour 
of  the  Respondents  than  of  the  Appellant.  Brown  v, 
^^€wall{s)^  as  commented  on  and  applied  in  Small 
V.  Attwood  {t)y  is  a  case  for  the  Respondents.    Wright 

{s)  2  Myl.  &  C.  558.  (0  3  Y.  &  C.  105. 
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V.  Mitchel{u)f  and  Taylor  v.  Waters  (a:),  do  not  apply.  i840. 
Lord  Anson  v.  Hodges  {y)^  and  Pulteney  v.  Warren  {2), 
do  not  assist  the  Appellant.  The  scope  of  the  Appel- 
lant's cross  bill  was  as  a  bill  of  review,  but  if  there  is 
no  error  apparent  on  the  decree  in  the  original  cause, 
and  no  new  facts  discovered,  there  cannot  be  a  bill  of 
review,  or  of  review  and  reversal. 

[Mr.  Pemberton  said  he  was,  with  Mr.  Litton,  for 
the  same  Respondents;  and  Mr.  Knight  Bruce  was 
counsel  for  Mr.  UEstrange,  and  other  Respondents. 
He  was  not  aware  of  any  substantial  difference  be- 
tween the  cases  of  the  two  sets  of  Respondents ;  and 
unless  the  House  would  hear  two  counsel  for  each  set, 
it  would  be,  he  conceived,  for  the  benefit  of  his  clients 
to  have  the  rest  of  the  arguments  for  all  the  Respon- 
dents left  to  Mr.  Knight  Bruce. 

The  Lord  Chancellor: — If  there  is  no  substantial 
difference  between  the  cases  of  the  Respondents,  the 
rule  of  the  House  is,  that  they  can  all  be  heard  only 
by  two  counsel.] 

• 
Mr.  Knight  Bruce  (with   whom    was   Mr.  James 

Campbell),  for  the  Respondent  Anthony  L' Estrange: — 

Independently  of  the  difficulty  of  now  setting  aside 

the   various    orders  and    proceedings    had    in    the 

original  cause,  the  relief  claimed  by  the  Appellant 

is  inconsistent  with  common  sense  and  with  honesty. 

He  desires  to  keep  Carnans  and  Killan  without  giving 

the  consideration  upon  which  he  got  them.     Every 

order  and  proceeding  anterior  to  1831  is  submitted  to 

bv  him.     The  orders  made  in  1816  and  1817  have 

never  been  appealed  from  ;  yet  the  Appellant  asks  this 

(u)  18  Ves.  293.  (y)  5  Sim.  227. 

(x)  I  Myl.  &  C  266.  (z)  6  Ves.  72. 
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1840.       House  to  do  what  is  wholly  inconsistent  with  those 

jj]^jQ        orders,  which  have  never  been  impeached.     Acqui- 

»•  escence  in  them,  when  subsequent  orders  have  been 

appealed  from,  must  be  held  to  be  binding  on  the 

Appellant  under  the  circumstances  of  this  case. 

It  was  not  necessary  to  trouble  the  House  much  on 
the  point,  whether  the  Appellant's  dismissed  bill  was 
a  bill  of  review,  or  an  original  bill.  On  a  bill  of 
review,  not  founded  upon  the  discovery  of  new  matter, 
no  relief  can  be  had  unless  for  error  in  law  appearing 
upon  the  face  of  the  decree ;  and  in  the  present  case 
no  such  error  in  law  appears  on  the  decree  of  1835. 
If  any  party  has  cause  to  complain  of  that  decree, 
it  is  the  Respondent,  Mr.  L^ Estrange^  who,  harassed 
and  worn  out  by  litigation  for  a  quarter  of  a  century, 
is  anxious  to  be  allowed  to  receive  some  small  divi- 
dend out  of  the  property;  and,  in  disposing  of  the 
question  of  costs  in  this  case,  their  Lordships  ought 
not  to  forget  this  circumstance.  No  part  of  the  funds 
in  Court  arose  from  the  lands  of  Carnans  or  KillaUj 
but  all  arose  from  the  sale  of  the  freehold  estates.  It 
would  be  altogether  against  equity  that  the  Respon- 
dent, Mr.  V Estrange^  who  never  received  anything 
from  the  lands  of  Carnans  or  Kilian^  and  whose  only 
fund  is  that  which  has  arisen  from  the  sale  of  the 
freehold  estates,  should  have  his  small  portion  of  that 
fund  diminished,  or  altogether  taken  away,  by  the 
Appellant  being  allowed  to  bring  in  as  a  charge 
against  it  the  amount  of  the  rents  of  Carnans  and 
Killan.  These  rents  had  been  applied  under  the 
orders  of  the  Court,  in  which  the  Appellant  has  for  a 
series  of  years  acquiesced. 

Mv.  Jacob  replied: — It  is  true,  the  Appellant  is  in 
possession  of  the  lands  of  Carnans  and  Killaji,  but 
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he  will  gladly  account  for  the  rents,  if  the  decrees        is  to. 
appealed  from  be  reversed.     The  House  ought  not  to 
allow  any  difficulty  as  to  form  to  stand  in  the  way  of 
justice.     It  would  be  quite  competent  to  the  House  to 
give  the  relief  here  prayed,  upon  the  principle  of  the 
cases  of  Pulteney  v.  IVarren^  and  Grant  v.  Grant ; 
or  of  Attwood  v.  Smalls  lately  in  the  Court  of  Chan- 
cery (a).     It  was  contended  that  Mr.  Haig  acquiesced 
in  all  the  orders — he  was  put  under  compulsion  by 
the  Court  precluding  him  from  taking  any  steps; — that 
was  his  acquiescence.     He  in  vain  struggled  against 
the  Court :   all  his  applications  were  refused.     It  is 
not  necessary  to  have  appealed  against  all  the  orders 
that  were  made;  as,  on  appeal  against  the   decree 
made  on  the  final  hearing,  those  erroneous  orders 
may  be  set  aside.     The  Appellant  had  a  right  to  look 
forward  to  tlie  final  hearing,  and  to  hope  that  then 
the  Court  would  set  these  orders  right.     He  does  not 
complain  of  the  orders  in  1816  and  1817;  they  are 
consistent  with  the  relief  he  asks. 


Lord  Cottenham  (b) :— On  the  22d  of  June  1809,  i84i: 
James  Rawsan,  being  seised  in  fee  of  certain  lands, 
and  being  entitled  to  certain  other  lands  in  leasehold, 
called  Upper  and  Lower  Carnan  and  Killan^  granted 
two  annuities  of  300/.  and  200 Z., — to  which  the 
Respondents  became  entitled, — charged  upon  both 
descriptions  of  land,  and  he  conveyed  both  to  trus- 
tees, for  the  purpose  of  securing  the  annuities ;  and, 
in  the  event  of  the  annuities  falling  in  arrear,  "  by 
mortgaging,  leasing,  or  demising  the  same,  or  by 
sach  other  ways  and  means  as  to  him  or  them  should 

(ti)  Ante,  Vol.  VI.  (note)  p.         {b)  His  Lordship  had  resigned 
623.  the  great  seul  a  few  weeks  before. 
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184.1.  seem  meet,"  to  raise  and  levy  what  should  be  so  due. 
The  leaseholds  were  held  under  subleases  for  21 
years,  from  a  lessee  in  a  Bishop's  lease,  which  sub- 
leases contained  provisions  for  renewal  of  tlie  subleiises 
whenever  the  original  lessee  should  renew  with  the 
Bishop,  upon  payment  of  a  proportion  of  the  fine,  &c. 
In  1814  Mr.  Haig^  the  Appellant,  became  entitled  to 
the  head  lease  under  the  Bishop,  which  was  from 
time  to  time  renewed ;  and  in  the  same  year  he 
became  entitled  to  all  reversionary  interest  in  the  fee- 
simple  lands,  and  in  the  lands  of  Upper  and  Lower 
Caman  and  Killarij  held  under  the  subleases. 

In  1815  the  annuitants  filed  their  original  bill  for 
raising  the  arrears  of  the  annuities  out  of  the  lands 
charged,  both  freehold  and  leasehold.  Mr.  Haig 
having  made  default,  a  decree  pro  confesso  was  taken 
against  him,  which  was  made  absolute  on  the  18tb  of 
November  ISlQj  by  which  the  annuities  were  declared 
to  be  charged  upon  both  descriptions  of  lands,  and  a 
reference  was  made  to  the  Master  to  ascertain  what 
was  due ;  and  it  was  declared  that  the  trusts  of  the 
deed  of  the  22d  oi  June  1809  should  be  carried  into 
execution ;  and  that  upon  nonpayment  of  what  should 
be  found  due  for  arrears  of  the  annuities,  a  sufficient 
part  of  such  lands  should  be  sold.  A  receiver  was 
appointed  in  1816;  and  by  an  order  of  the  8th  of 
March  1817,  it  was  ordered  that  he  should  be  at 
liberty  to  keep  down  the  future  accruing  gales  of  the 
annuities.  The  Master,  by  his  report,  found  1,250/. 
due  for  arrears  of  the  annuities ;  and  by  the  decree  on 
further  directions,  dated  the  26th  oi  January  1818, 
that  sum  was  declared  to  be  a  charge  upon  the  lands; 
and  upon  nonpayment  by  Haig  in  six  months,  both 
freeholds  and  leaseholds  were  ordered  to  be  sold  for 
the  payment  thereof,  subject  to  the  future  gales  of  the 
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annuities.  These  decrees  and  orders  remain  in  full  ih+l 
force,  and  are  not  the  subject  of  appeal.  The  right, 
therefore,  of  the  annuitants  to  have  the  arrears  of 
their  annuities  raised  and  paid  by  the  sale  of  the 
property  charged,  and  to  have  the  future  gales  of  the 
annuities  paid  by  the  receiver,  cannot  be  the  subject 
of  question,  unless  they  ought  to  have  been  set  aside 
upon  the  bill  of  review,  upon  which  I  shall  presently 
observe. 

The  annuitants  filed  a  supplemental  bill,  which, 
as  amended  in  1824,  prayed  that  they  might  have 
the  benefit  of  the  renewal  of  the  original  lease  by  the 
Bishop,  in  pursuance  of  the  provisions  of  the  subleases. 
By  the  decree  made  in  this  supplemental  suit,  dated 
the  16th  of  February  1825,  the  plaintiffs  therein  were 
declared  to  be  entitled  to  the  benefit  of  such  renewals, 
and  it  was  decreed  that  the  trusts  of  the  deed  of  the 
22d  o^  June  1809  should  be  carried  into  execution, 
and  it  was  referred  to  the  Master  to  continue  the 
account  of  what  was  due  in  respect  of  the  annuities 
upon  the  footing  of  the  former  report ;  and  the  Master 
was  directed  to  inquire  what  charges  and  incumbrances 
there  were  aflTecting  the  lands  prior  to  the  plaintiffs' 
annuities.  This  decree  was  the  subject  of  an  appeal 
to  this  House ;  and  by  the  order  of  this  House,  dated 
the  4th  of  December  1830,  it  was  declared  that  the 
arrears  of  rent  and  fines,  payable  under  the  subleases, 
were  charges  upon  the  lands  prior  to  the  plaintiffs' 
annuities;  that  is,  in  the  event  of  the  annuitants 
requiring  a  renewal ;  for  such  must  be  understood  to 
be  the  meaning  of  the  order  of  this  House.  There 
were  some  other  alterations  made,  which  are  not 
material  for  the  present  purpose. 

On  the  23d  of  February  1831,  the  decree,  as  varied 
by  this  House,  was  made  an  order  of  the  Court  of 
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18+1.  Chancery  in  Ireland.  The  accounts  and  inquiries 
directed  by  this  decree  having  been  taken  and  made 
by  the  Master,  the  cause  came  on  upon  his  report  on 
the  27th  oi  January  1835,  and  a  decree  vi^s  made, 
which  is  the  first  of  the  decrees  appealed  from.  This 
decree  gave  effect  to  the  judgment  of  this  House,  by 
making  the  amount  of  fines  and  rents  due  upon  the 
subleases  and  the  renewals  of  them,  the  first  charges 
upon  the  subleases  when  renewed,  and  it  provided  for 
the  renewal  of  the  subleases  upon  the  plaintiffs'  paying 
what  was  so  due  for  such  fines  and  rents ;  and  in  the 
event  of  the  plaintiffs*  not  paying  what  was  so  due, 
the  bill,  so  far  as  it  sought  a  renewal  of  the  subleases, 
was  to  be  dismissed  v^ith  costs,  as  against  Haig;  and 
after  providing  for  the  raising  out  of  the  renewed 
leases  what  was  due  for  the  arrears  of  the  annuities, 
and  what  the  plaintiffs  should  pay  to  Haig  for  such 
fines  and  rents,  it  directed  that  in  case  such  fines  and 
rents  should  not  be  paid,  and  such  renewals  should 
not  be  had,  then  that  the  fee-simple  lands  should  be 
sold,  and  the  arrears  of  the  annuities  paid  to  the 
plaintiffs.  This  decree,  so  far  as  it  directed  a  sale, 
was  little  more  than  a  repetition  of  what  had  been 
directed  by  the  decree  of  the  18th  o{  November  1816 
and  the  26th  of  January  1818.  That  part  which 
gave  to  the  plaintiffs  the  benefit  of  having  the  subleased 
renewed,  was  founded  upon  the  supplemental  bill, 
which  alone  prayed  that  relief;  and  this  House  having 
decided  that  the  plaintiffs  were  entitled  to  it  only 
upon  first  paying  the  amount  of  fines  and  rents  due, 
it  adopted  the  usual  course  of  first  giving  the  plaintiffs 
a  time  for  the  performance  of  that  condition  precedent, 
and  upon  non-performance  of  it,  directed  that  the  bill 
should  be  dismissed ;  the  course  universally  adopted 
upon  decrees  giving  conditional  relief. 
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It  was  indeed  argued  that  the  decree  ought  to  have  i84i. 
been  compulsory  upon  the  plaintiflfs,  so  as  to  give  to  ^^ 
the  Appellant  a  remedy  for  his  charge  for  the  amount  v. 
of  fines  and  rent.  Such  a  direction  would  not  only  ^^^^' 
have  been  contrary  to  the  course  of  the  Court,  but  in 
the  present  instance  would  have  led  to  absurd  con- 
sequences ;  for  the  Appellant,  being  owner  of  the  head 
lease  as  well  as  of  the  subleases,  the  charge  for  fines 
and  rents  out  of  the  subleases,  if  the  plaintiffs  did  not 
require  a  renewal  for  payment  of  the  annuities,  would 
have  been  only  paying  the  Appellant  out  of  his  own 
property,  and  there  was  no  ground  for  making  any 
such  payment  out  of  the  proceeds  of  the  freehold 
lands.  The  result  of  the  plaintiffs  not  requiring  the 
renewal  is,  that  the  Appellant  has  got  the  lands  dis- 
charged of  the  subleases,  and  of  the  incumbrances  upon 
them.  How  could  he  have  been  benefited  by  having 
the  amount  of  fines  and  rents  arising  out  of  the 
subleases,  and  the  renewals  of  them,  raised  out  of  the 
property?  and  how  could  he  have  been  entitled  to 
fines  upon  a  renewal,  if  it  was  never  required  to  take 
place  ?  This  decree  appears  to  me  to  be  free  from  all 
objection  as  to  anything  contained  in  it.  But  another 
objection  made  is,  that  it  ought  to  have  contained  a 
direction  for  restoring  to  the  defendant,  in  the  event 
of  the  dismissal  of  the  bill  by  the  non-performance  by 
the  plaintiffs  of  the  condition  on  which  the  renewal 
was  decreed  to  them,  the  amount  of  rents  of  the  lease- 
holds applied  by  the  receiver  in  keeping  down  the 
annuities ;  and  this  either  by  ordering  the  plaintiffs 
to  repay  what  had  been  so  applied,  or  by  directing 
payment  of  it  out  of  the  proceeds  of  the  fee-simple 
lands.  It  is  to  be  considered,  first,  whether  this 
would  have  been  right  in  substance ;  and  secondly, 
whether  it  could  have  been  done  in  point  of  form  ? 

VOL.  VIII.  B  B 
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1841. 

' — "^ — '  James  JRawson  had  charged  the  subleases  and  the 

V.  freehold   lands   with    the    plaintiffs'  annuities,  and 
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several  others.  All  these  incumbrancers  had  a  right, 
directly  or  indirectly,  to  effect  payment  of  what  was 
due  to  them  out  of  every  part  of  the  property  so 
charged.  The  freehold  lands,  it  appears,  produced 
sufficient  to  pay  the  full  demand  of  the  plaintiffs,  but 
not  all  that  was  due  to  the  other  incumbrancers.  If 
the  head  lease  and  the  subleases  had  remained  in 
different  hands,  any  of  those  incumbrancers  paying 
the  fines  and  rent  to  the  head  lessee,  would  have  been 
entitled  to  have  had  the  whole  of  the  renewed  leases 
and  the  freehold  lands  applied  in  payment  of  the 
incumbrances ;  and  this  right  was  not  affected  by  the 
estate  of  the  head  lessee  and  of  the  sublessee  being 
united  in  one  person,  namely,  the  Appellant.  The 
provisions  for  renewal  in  the  annuity  deeds  were  for 
the  benefit  of  the  annuitants  only,  which  they  might 
or  might  not  have  enforced,  at  their  option.  Inde- 
pendently of  this  right  of  renewal,  the  annuities 
were  charged  upon  the  subleases,  which  would  operate 
upon  the  tenants'  right,  if  the  sublessee  had  continued 
in  possession  after  the  expiration  of  the  leases. 

A  difficulty  arises,  from  the  union  of  the  interest  of 
the  lessee  and  sublessee  in  the  same  person,  to  ascer* 
tain  to  which  title  to  refer  the  possession  of  the  Ap- 
pellant after  the  expiration  of  the  subleases,  which 
must  have  taken  place  about  1812;  for  up  to  that 
time  his  possession  must  be  considered  as  that  of  the 
only  party  entitled  to  possession,  namely,  the  sub* 
lessee.  After  that  time  the  possession  remained 
unchanged  until  the  appointment  of  the  receiver  in 
1816,  and  he  in  1817  was  ordered  to  keep  down  the 
annuities.  In  making  this  order,  the  Court  must 
have  considered  tiie  possession  as  the  possession  of 
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tbe  sublessee.  The  subleases  had  indeed  then  expired,       i8n. 
though  that  fact  does  not  seem  at  that  time  to  have      "^^,0 
been  adverted  to.    The  head  lessee  was  subject  to  a         »'• 
right  of  renewal  then  vested  in  the  annuitants,  and 
he  proved  that  he  considered  his  title  as  founded  upon 
his  title  of  sublessee ;  for  he  did  not  dispute  the  right 
of  the  annuitants  to  have  their  annuities  paid  out  of 
the  rents  by  the  hands  of  the  receiver  from  1817,  till 
the  application  was  made  to  the  Court  on  the  22d  of 
May  1824.    The  right  of  the  annuitants  to  have  the 
rents  of  the  leaseholds  applied  in  payment  of  the 
annuities  was  available  against  any  tenant-right  of 
the  sublessee ;  the  right  of  the  head  lessee  to  fines,  &c. 
against  the  tenants*  interest,  arose  upon  the  title  to  a 
renewal  being  claimedi  and  ceased  upon  its  being 
abandoned.     It  is  very  possible  that  if  the  Appellant 
had  taken  a  different  course  upon  the  receiver  being 
directed  to  keep  down  the  annuities,  the  Court  might 
have  thought  it  right  to  give  him  in  substance  what 
he  now  asks;  that  is,  if  he  had  said  to  the  Court, 
as  head  lessee,  "  I  am  entitled  to  determine  the  inte- 
rest of  the  sublessee,  unless  the  right  to  a  renewal  be 
enforced ;  and  if  it  be  enforced,  I  shall  be  entitled  to 
the  amount  of  fines  payable ;  let  therefore  the  amount 
he  paid  or  secured  for  me  before  the  annuitants,  claim- 
ing through  the  sublessee,  are  permitted  to  receive 
the  rents.'*     This  he,  however,  did  not  do ;  but  doing 
nothing  to  determine  the  tenancy  of  the  sublessee, 
permitted  the  annuitants  to  receive  the  rents ;  and  the 
amount  of  the  rents  so  received  was,  by  the  order  of 
this  House,  and  by  the  decree  now  under  considera- 
tion, deducted  from  the  amount  due  on  the  annuities. 
The  application  of  the  22d  of  May  1824  had  some 
such  object  in  view,  but  it  was  wrong  in  form,  and 
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1841.  the  order  refusing  it  has  not  been  made  the  subject  of 
n\^Q  appeal.  If,  therefore,  the  decree  was  now  to  be  altered 
^'  for  the  purpose  of  repaying  to  the  Appellant  the 
amount  of  rents  so  applied,  it  must  also  be  altered  by 
varying  all  the  calculations,  and  examining  the  amount 
due  on  account  of  the  annuities,  and  by  again  giving 
to  the  Respondents  the  option  of  renewing  the  sub- 
leases ;  the  option  they  exercised  under  the  decree  as 
it  stood,  having  been  exercised  on  the  iaith  of  the 
decree,  that  the  rents  received  by  them  were  to  be 
retained  in  satisfaction  pro  tanto  of  the  arrears  of  the 
annuities.  It  does  not  appear  that  the  Appellant 
would  be  benefited  by  this  change,  or  that  justice 
requires  it ;  but  if  that  were  otherwise,  it  would  be 
impossible  that  what  the  Appellant  now  asks  could 
have  been  done  by  the  decree  appealed  from. 

Many  cases  were  cited  to  show  that  a  Court  of 
Equity  will,  upon  dismissing  a  bill,  compel  the  plain- 
tiff to  do  justice  to  the  defendant.  It  is,  perhaps,  to 
be  wished,  that  Courts  of  Equity  had  more  power  for 
this  purpose.  I  cannot  but  think  that  in  the  endea- 
vour to  do  justice  in  particular  cases,  the  Courts  have 
already  gone  to  the  full  extent  of  what  the  principle 
of  their  jurisdiction  will  warrant.  I  allude  particu- 
larly to  that  case  of  Lord  Anson  v.  Hodges  (c),  for 
none  of  the  other  cases  referred  to  applies  to  the 
present  question.  When  money  is  in  Court,  it  must 
necessarily  be  returned  to  the  party  entitled^  if  the 
plaintiff's  bill  be  dismissed ;  but  the  cases  of  Weight 
V.  Mitchell  (d)j  and  Taylor  v.  Waters  {e\  prove  that 
orders  for  that  purpose  are  made  upon  special  appli- 
cation, and  are  not  made  by  the  decree  of  dismissal. 

(c)  5  Sim.  227.  (e)  1  Myl.  &  Cr.  266. 

(d)  18  Ves.  293. 
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If,  therefore,  the  Appellant  was  entitled  to  what  he       isn. 
asks,  it  is  no  objection  to  the  decree  that  it  does  not      ^'lu^ 
contain  a  direction  for  that  purpose.  ^• 

The  next  subject  of  appeal  is  the  order  of  the  2d 
of  June  1836;  but  that  order  cannot  of  itself  be 
objected  to,  for  it  only  directs  the  Master  to  ascertain 
the  state  of  the  funds,  and  of  the  claim  for  principal 
and  interest  and  costs,  and  to  allocate  the  funds 
according  to  the  decree.  If,  therefore,  the  decree 
cannot  be  impeached,  neither  can  that  order,  which 
is  consequential  upon  it. 

The  next  subject  of  appeal  is  the  order  of  the  26th 
of  November  1836,  obtained  upon  the  Appellant's 
application  to  impound  the  funds  in  Court  until  the 
Appellant's  cause  could  be  heard ;  and  by  which 
6,000/.  were  to  be  so  impounded,  and  the  residue 
ordered  to  be  paid  out  of  Court,  partly  in  payment  of 
costs  and  partly  in  payment  to  the  plaintiffs.  This 
order,  which  was  for  the  benefit  of  the  Appellant,  and 
to  the  terms  of  which  he  consented,  cannot  be  im- 
peached unless  the  proceedings,  upon  which  so  much 
of  it  was  founded  as  directs  the  payment  of  money 
out  of  Court,  are  set  aside,  or  the  Appellant  is  declared 
entitled  to  succeed  upon  his  bill  of  review. 

The  next  subject  of  appeal  is  that  upon  which, 
I  presume,  the  Appellant  principally  relied ;  namely, 
the  order  of  the  1st  of  May  1837,  dismissing  his 
bill.  Before  the  merits  of  that  suit  can  be  properly 
appreciated,  the  state  of  the  proceedings  in  the  former 
suit,  respecting  the  application  of  the  rents  of  the 
leaseholds  to  the  payment  of  the  annuities,  must  be 
distinctly  understood.  In  1816  a  receiver  had  been 
appointed,  who,  in  1817,  had  been  ordered  to  keep 
down  the  annuities  out  of  the  rents  received.     The 
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18^1.       order  was  repeated  by  the   decree  of  the  26th  of 
Haig       January  1818.    The  order  of  this  House  upon  the 
^'         former  appeal  had  not  only  left  untouched  the  order 
directiug  the  application  of  the  rents  to  keeping  down 
the  annuities,  but  had  recognised  the  mode  in  which 
the  former  account  of  the  arrears  had  been  taken, 
and   directed  the  subsequent  accounts  to  be  taken 
upon  the  same  footing ;  and  the  decree  of  the  23d  of 
Febmary  1831,  not  appealed  from,  had  directed  that, 
in  taking  such  subsequent  accounts,  credit  should 
be  given  by  the  Master  to  the  Appellant  for  all  sums 
received   by  the  annuitants  since   the  date   of  his 
former  report,  which  included  the  sum  received  by 
them  from  the  receiver.   The  bill  so  dismissed  on  the 
1st  of  May  1837  was  filed  by  the  Appellant  in  the 
preceding  year,  and  it  prayed  for  an  account  of  all 
rents  received  by  the  defendants  from  the  leasehold 
lands  since  the  appointment  of  the  receiver,  and 
payment  of  the  amount  out  of  the  proceeds  of  the 
freehold  lands  sold  under  the  former  decrees;  and 
that  for  that  purpose  so  much  of  the  decrees  of  the 
27th  of  January  1835,  1st  of  February  1816,  10th 
of  November  1817,  and  2eth  of  January  1818,  as 
should  be  necessary,  might  be  reviewed  and  altered. 
No  attempt  was  made  to  support  this  bill,  otherwise 
than  as  a  bill  of  review ;  for,  independently  of  that 
character,  it  would  be  a  bill  praying  the  Court  to 
decree  to  the  plaintiff  that  which  the  former  decrees 
and  orders  of  the  Court  had  taken  from  him  and 
given  to  the  defendants,  leaving  such  former  decrees 
and  orders  in  full  force.     But  if  this  bill  be  con- 
sidered as  a  bill  of  review,  it  can  only  be  supported 
if  there  be  error  in  law  appearing  on  the  face  of  the 
decrees  sought  to  be  reviewed ;  and  the  error  for  this 
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purpose  must  be  of  the  character  described  by  Lord  i84i. 
JEldon  in  Perry  v.  Phelips  (/) :  the  mere  propriety  of 
a  former  judgment  cannot  be  questioned  in  this  form. 
It  is  not  easy  to  discover  what  error  this  bill  intended 
to  impute  to  the  decree  of  the  27th  January  1835. 
If  it  intended  to  allege  that  the  decree  ought  to  have 
provided  for  payment  of  the  fines  and  rents  payable 
upon  a  renewal  of  the  subleases,  although  the  annui- 
tants should  not  require  such  renewal,  I  think  it  clear 
that  this  was  an  error  in  fact,  and  that  none  appears 
upon  the  record ;  and  if  it  intended  to  allege  that  that 
decree  ought  to  have  contained  a  direction  in  that 
event  for  repayment  of  the  rents  received,  I  think  it 
clear  that  ^ere  was  no  case  upon  the  pleadings  for 
any  such  direction,  and  therefore  that  there  was  no 
such  error  apparent.  As  to  the  decree  of  the  1st  of 
February  1816,  which  was  the  decree  pro  confesso 
niai^  which  was  made  absolute  on  the  18th  of  November 
1816,  and  which  no  attempt  was  ever  made  to  open, 
independently  of  the  objection  to  making  such  a 
decree  the  subject  of  a  bill  of  review,  there  is  no  error 
apparent  upon  the  face  of  it. 

The  next  decree  sought  to  be  reviewed  is  said  to 
bear  date  the  10th  o(  November  1817,  I  do  not  find 
any  decree  or  order  of  that  date,  except  an  order  for 
confirming  a  report,  which  was  afterwards  made 
absolute.  If  by  what  the  bill  terms  decrees  of  the 
1st  of  February  1816  and  10th  of  November  1817, 
be  meant  the  order  appointing  the  receiver,  and  the 
other  order  of  the  8th  of  March  1817,  directing  him 
to  keep  down  the  annuities,  then  I  think  it  clear  that 
there  is  no  error  apparent  upon  the  face  of  these 

(/)  17  Ves.  177. 
B  B  4 
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1841.       orders,  supposing  them  to  be  the  proper  subject  of 
'^     '     review.     In  the  then  state  of  the  cause,  which  was 
V.  before  anything  had  been  done  by  the  head  lessee  to 

determine  the  tenancy  of  the  sublessee,  and  befcwe 
any  question  had  arisen  or  appeared  as  to  the  renewal, 
these  orders  were  quite  of  course. 

The  only  remaining  decree  sought  to  be  reviewed 
was  that  of  the  26th  of  January  1818 ;  but  as  to  thifl^ 
the  same  observations  apply.  There  is  no  error  upon 
the  face  of  this  decree,  and  indeed,  if  the  former  pro* 
ceedings  stood,  this  decree  could  not  have  been  other 
than  what  it  is.  As  to  the  rents,  it  only  continued 
the  former  directions ;  and  at  the  date  of  this  decree 
no  question  had  arisen,  and  no  facts  appeared  upon 
the  proceedings  as  to  the  renewal  of  the  subleases. 
This  bill,  therefore,  wants  all  the  requisites  of  a  pro- 
per bill  of  review,  and  the  order  of  the  Ist  otMay 
1837,  dismissing  it,  was  beyond  all  question  a  proper 
order.  It  is  to  be  observed  that  of  the  orders  sought 
by  this  bill  to  be  reviewed,  none  but  the  decree  of  the 
27th  of  January  1835  is  the  subject  of  the  present 
appeal.  If  these  former  proceedings  were  correet, 
the  order  of  the  8th  of  May  1837,  the  last  appealed 
from,  was  quite  of  course;  and  this  exhausts  the 
whole  subject-matter  of  appeal.  The  case  otPuUenq 
T.  Warren  (g)^  the  doctrine  of  which  was^fully  observed 
upon  by  me  in  Brown  v.  NewaU  (A),  was  relied  upon 
by  the  Appellant  in  argument,  but  it  has  no  applica- 
tion to  the  present  case. 

Upon  the  whole,  there  seems  to  have  been  some 
inconsistency  in  the  earlier  proceedings  in  the  cause 
in  Ireland^  and  some  irregularity  in  the  manner  in 

{g)  6  Ve».  73.  (A)  2  Myl  &  Cr.  571-2. 
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which  the  different  funds  were  applied;  but  the  Ap-  isii. 
pellant  neglected  at  the  proper  time  to  take  the  jj^j^ 
proper  steps  to  have  that  set  right ;  and  when  he  did  ^^^  ». 
make  the  attempt^  he  mistook  his  course.  In  point 
of  form,  what  the  Appellant  seeks  by  his  appeal  can- 
not be  given  to  him ;  and  if  it  was  possible  to  do  so, 
it  could  only  be  done  with  injustice,  by  making  such 
other  alterations  in  the  decrees  and  orders  as  would 
do  him  more  harm  than  good.  The  appeal  therefore 
must  be  dismissed,  with  costs. 

I  have  been  induced  to  enter  fully  into  an  exami- 
nation of  the  proceedings  in  this  case,  not  from  any 
difficulty  in  the  order  to  be  made,  but  because  many 
of  them,  particularly  that  which  has  been  called  a  bill 
of  review,  show  that  there  has  been  a  want  of  that 
precision  in  these  pleadings,  and  of  that  accurate  view 
of  the  principles  and  practice  of  Courts  of  Equity, 
which  is  essential  to  the  proper  administration  of 
justice. 

I  move  your  Lordships,  therefore,  that  the  appeal 
be  dismissed,  and  the  decrees  and  orders  appealed 
from  be  affirmed,  with  costs. 

Ordered  accordingly. 
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18^:         Daniel  Callaguan,  Esq.  -     - 

Feb.  2.  4.  8.  * 


Oct.  6. 

AgreemetU — 
Specific  Per- 
formance. 
'EouUable 
Fraud. 
Uncertainty, 
Practice. 


John  Callaohan,  Esq. 


-  Appellant. 

-  Respondent. 


P.  being  seised  of  an  estate  by  lease  for  lives  renewable  for  erer, 
subject  to  a  rent  equal  in  amount  to  a  rent  which  a  sabtenaBt 
paid  him  for  part  of  the  estate,  agreed  in  writing  to  let  the  oth^r 
part  in  his  own  possession  to  J9.,  his  brother,  for  the  lives  of  D. 
and  two  others,  and  the  life  of  the  sunrivor,  ^lee  from  rent  and  as- 
sessments during  D/s  life,  to  be  subject  to  a  rent  of  350  L  during 
the  other  lives  or  life  surviving  D. :  leases  to  be  executed  at  the 
request  of  either  party.  A  memorandum  was  added,  of  the  samt 
date,  signed  by  both  parties,  stating,^ — *'  Rent  to  be  payable  half- 
yearly,  every  Ist  of  May  and  1st  of  November^  *  henceforward/" 
Prior  to  the  agreement,  2).  being  elected  Member  of  Parliament  ftr 
a  city,  was  required  to  take  the  Members*  qualification  oath ;  mi 
a  petition  was  tlireatened  ag^nst  his  return  for  want  of  qualifica- 
tion, but  was  abandoned  at  the  date  of  the  agreement.  P.  died 
intestate,  wiUiout  executing  a  lease,  or  parting  with  poneBtion.-* 

Held  by  the  Lords  (affirming  a  decree  dismissing  a  bill  filed  by  D. 
against  P.'s  heir-at-law,  for  specific  performance)  that  the  circom- 
stances  and  evidence  showed  that  the  object  of  the  agreemtat 
was  to  give  D.  a  qualification  for  Parliament ;  that  no  interest  in 
the  property  passed,  and  that  the  parties  never  intended  that  the 
agreement  should  be  executed;  and  therefore  the  execationofk 
could  not  be  enforced,  either  as  an  agreement  for  valuable  con* 
sideration  (which  was  the  case  made  by  the  bill),  or  as  a  gift 

Courts  of  Equity  do  not  decree  specific  performance  of  incon^eti 
gifts. 

Inadequacy  of  value  is  not  an  objection  to  decreeing  specific  per- 
formance, unless  the  inadequacy  is  so  great  as  to  prove  firaod,  or 
that  the  parties  could  not  have  intended  to  execute  the  contract 

The  uncertainty  which  the  above  memorandum  made  in  the  agree- 
ment would  of  itself  make  it  impossible  to  decree  specific  per> 
formance  without  paying  the  rent  of  350  /.  from  its  di^. 

Where  there  are  a  cause  and  a  cross-cause,  and  the  decree  in  the 
cause  only  is  appealed  from,  the  cross-cause  is  in  no  respect 
before  the  House. 


In  the  year  1823  the  Appellant  bought  the  house, 
offices,  and  demesne  lands  of  Xofa,  otherwise  Lotabegi 
in  the  north  liberties  of  the  city  of  Cork^  containing 
about  80  acres,  held  under  a  lease  for  three  lives, 
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renewable  for  ever  on  payment  of  a  nominal  fine,       la^i. 
and   at  a  yearly  rent  of  160/.  late   Irish  currency,      '    ""    ' 

.    .  ,  ,     .  •  Callaohan 

The  lands  were  divided  by  a  wall  into  two  distinct  v. 

parts.  One  part,  containing  40  acres,  with  a  house  and  ^^^'•^®"^*' 
offices,  and  called  Fort  William^  had  been  for  a  long 
time  in  the  possession  of  Colonel  Baker,  or  his  repre- 
sentatives, under  a  sublease  for  three  lives,  with  a  cove- 
nant for  perpetual  renewal,  on  payment  of  a  nominal 
fine,  and  at  a  rent  of  160/.  late  Irish  currency,  being  a 
rent  equal  to  the  head  rent  for  the  whole  estate.  The 
remaining  part  of  the  lands  was  annexed  to  and  in- 
cluded the  mansion-house  of  Lota^  or  Lotabeg,  and 
the  garden  and  pleasure-grounds  attached  thereto. 
The  father  and  mother  of  the  Appellant  and  Respond- 
ent had  resided  on  this  part  of  the  property,  with  their 
unmarried  sons  and  daughter,  from  the  year  1809 
till  the  father's  death  in  1824.  From  that  time  the 
establishment  was  kept  up  partly  at  the  expense  of 
the  Appellant,  but  principally  by  his  mother  and 
unmarried  sister.  The  Appellant  had  generally 
resided  in  London  for  many  years,  and  almost 
entirely  from  1832,  when  he  was  elected  Member 
of  Parliament  for  the  city  of  Cork. 

By  an  indenture  bearing  dale  the  18th  of  April 
1834,  the  Appellant,  in  consideration  of  6,000/.,  sold 
and  conveyed  the  whole  of  the  houses,  offices,  and 
demesne  lands,  containing  about  80  acres,  and  in- 
cluding the  mansion-houses  oiFort  fVilliam  and  Lota, 
to  his  brother,  Patrick  JVilUam  Callaghan  and  his 
heirs,  for  and  during  the  said  term  and  estate,  and 
subject  to  the  said  yearly  rent.  Upon  the  execution 
of  the  conveyance,  P.  W.  Callaghan  entered  into  the 
possession  of  the  house  and  offices  of  Lota,  and  of 
that  part  of  the  lands  which  was  not  sublet  to  Colonel 
Baker,  and  continued  in  the  ostensible  possession,  or 
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1841.       receipt  of  the  rents  and  profits  of  the  whole  of  the 
Callaohah   estate  until  his  death  hereafter  mentioned. 

^'  In  August  1837  there  was  a  general  election  of 

Members  to  serve  in  Parliament,  and  the  Appellant 
was  at  that  election  returned  as  duly  elected  for  the 
city  of  Cork ;  and  on  the  8th  of  the  following  month 
of  September  the  Appellant,  in  compliance  with  a 
requisition  served  on  him  by  certain  persons  who  had 
been  entitled  to  vote  at  the  election,  took  the  quali- 
fication oath,  and  represented  that  his  qualification 
arose  out  of  premises,  amongst  others,  in  the  city  and 
county  of  the  city  of  Cork.  By  the  same  persons,  in 
the  interval  between  the  return  of  the  Appellant  and 
the  meeting  of  Parliament  in  the  month  of  November 
1837,  threats  had  been  held  out  to  him  of  a  petition, 
being  presented  against  his  return,  upon  the  ground, 
amongst  others,  that  he  had  no  sufficient  qualification. 
These  circumstances  drew  the  Appellant's  attention 
to  the  inconvenience  and  expense  of  producing  and 
proving  before  an  Election  Committee  his  title-deeds 
of  property  which  he  had  in  Ireland^  and  of  carrying 
witnesses  to  London  for  that  purpose;  and  having 
then,  as  he  alleged,  concluded  an  agreement  with  Us 
brother,  P.  W.  Callaghan^  to  take  a  lease  of  the  man- 
sion-house and  lands  of  Lota^  he  gave  his  solicitor 
instructions  to  draw  the  instrument  of  agreement  in 
such  a  manner  as  would  enable  him  to  make  out  a 
sufficient  qualification  from  that  property,  withont 
resorting  to  any  other. 

An  agreement  was  accordingly  drawn  up  in  writing 
in  the  nature  of  a  proposal ;  it  was  prepared  by  the 
attorney  of  the  Appellant,  by  his  direction,  and  was 
addressed  to  P.  W.  Callaghan^  and  signed  by  the 
Appellant,  and  was  in  the  words  and  figures  follow* 
ing :— >^^  I  propose  to  take  from  you  the  bouse,  offices, 
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and  that  part  of  the  demesne  of  Lota  annexed  thereto^       I84i. 


^ sr 


containing  40  acres  or  thereabouts,  situate  in  the  pa-    Callaguan 
rish  of  Glanmire  and  the  north  liberties  of  the  city   ^      ^* 

•'     Callaoham* 

of  Cark^  for  my  own  life  and  the  lives  of  Richard 
CdUaghan  and  George  Callaghan^  Esqrs.,  and  of  the 
survivor  of  such  three  lives ;  same  to  be  free  of  all 
rent  and  assessments  during  my  life,  and  to  be  subject 
to  the  annual  rent  of  350/.  per  annum  during  the  lives 
of  the  said  Richard  Callaghan  and  George  Callaghan, 
and  of  the  survivor  of  them,  in  case  of  either  of  them 
surviving  me.  And  I  bind  my  heirs  and  assigns  to 
pay  such  rent  to  you  and  your  heirs  and  assigns  during 
their  lives,  from  the  time  of  my  decease,  so  long  as 
either  of  them  shall  live.  Leases  to  be  executed  at 
the  request  of  either  party.  Dated  this  14th  day  of 
Nwemher  1837,  at  Cork.  Daniel  CaUaghanJ* 

«  To  Patrick  William  Callaghan,  Esq." 

On  the  back  of  the  paper  containing  the  proposal, 
was  written  an  acceptance  by  P.  W.  Callaghan^  in 
the  words  and  figures  following: — "  I  accept  of  the 
above  proposal,  and  agree  to  let  the  said  house  and 
demesne  on  the  above  terms.  Dated  this  15th  day  of 
November  1837.  P.  W.  Callaghan.'* 

And  subjoined  thereto,  in  the  handwriting  of  the 
Appellant,  was  this  memorandum,  signed  by  the 
Appellant  and  P.  W.  Callaghan  : — "  Rent  to  become 
due  and  payable  half-yearly,  on  every  1st  day  of  May 
and  1st  day  of  November,  henceforward. 

**  Daniel  Callaghan. 

"  15th  November  1837.        "  P.  W.  Callaghan:' 

A  copy  of  the  proposal,  acceptance,  and  memoran- 
dum, was  written  by  the  Appellant,  and  handed  to  P.  W. 
Callaghan,  signed  by  the  Appellant;  the  originals, 
as  he  alleged,  being  retained  in  his  own  possession. 
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1B41.  The  threatened  petition  against  the  return  of  the 

Calxaohah   Appellant  to  Parliament  was  never  presented,  and 

V*         the  agreement  was  not  acted  upon  as  a  qualification ; 

CaLLAGHAK*  _  .  !•      1     n  J 

no  lease  was  ever  granted  or  applied  for,  and  no 
apparent  change  of  possession  of  the  premises  took 
place,  but  P.  W.  Callaghan  continued  in  the  ostensible 
possession  and  ownership  until  his  death ;  his  mother 
and  sister,  and  two  of  his  brothers,  resided  there,  as 
they  did  formerly  while  the  Appellant  was  the  owner; 
and  the  Appellant  also  resided  there  when  in  Ire- 
landj  and  then  acted  as  if  he  was  still  the  owner. 

Patrick  William  Callaghan  died  in  January  1838, 
intestate  as  to  this  property,  unmarried,  and  without 
lawful  issue,  leaving  the  Respondent,  his  eldest  brother 
and  heir*at-law ;  and  the  Respondent  thereupon  claimed 
to  be  entitled  to  the  houses,  offices,  and  the  80  acres 
of  land,  comprised  in  the  conveyance  of  the  18th  of 
April  1834,  subject  to  the  underlease  of  that  part 
called  Fart  Wiliiam  to  the  representatives  of  Colonel 
Baker:  and  in  Hilary  Term  1838,  he  brought  an 
action  of  ejectment  against  the  Appellant  in  the  Court 
of  Exchequer  in  Ireland,  for  the  purpose  of  obtaining 
possession.  The  Appellant  took  defence  to  the  action 
for  the  whole  of  the  premises  sought  to  be  recovered, 
but  afterwards  gave  consent  for  judgment  against  him 
with  stay  of  execution  till  the  6th  of  November  1838. 
Before  the  time  expired,  the  Appellant  caused  notice 
to  be  given  to  the  Respondent  of  the  existence  of  the 
agreement,  and  proposed  and  required  him  to  execute, 
in  pursuance  thereof,  a  lease  of  the  said  house  and 
premises  to  the  Appellant. 

The  Respondent  having  declined  to  comply  with 
the  requisition,  the  Appellant,  in  October  1888,  exhi- 
bited his  bill  in  the  Court  of  Chancery  in  Irekad 
against  the  Respondent,  for  the  purpose  of  compelliiV 
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him  specifically  to  execute  the  agreement  contained       i84i. 
in  the  said  proposal  and  acceptance,  and  of  obtaining    callachah 
an  injunction  to  restrain  the  Respondent  from  issuing  v* 

execution  in  the  action  of  ejectment.  The  injunction 
was  granted  upon  the  Appellant's  affidavit  verifying 
the  statements  in  his  bill. 

The  Respondent  put  in  his  answer  to  the  bill,  and 
also  filed  a  cross-bill,  not  only  for  the  purpose  of  com- 
pelling from  the  Appellant  a  lull  discovery  as  to  the 
circumstances  under  which  the  said  proposal  was 
executed,  and  as  to  the  true  nature  of  the  agreement 
between  him  and  P.  W.  Callaghan,  but  also  for  the 
purpose  of  having  the  proposal  and  acceptance  deli- 
vered up  to  be  cancelled. 

The  Appellant  put  in  his  answer  to  the  cross-bill, 
and  both  causes  being  at  issue,  witnesses  were  exa- 
mined  on  both  sides  in  the  original  cause,  and  it  was 
agreed  that  the  proofs  made  in  that  cause  should  be 
read  in  the  cross-cause,  if  necessary. 

The  Appellant's  answer  and  the  evidence  on  his  part 
were  in  substance,  that  on  the  death  of  jD.  Callaghauythe 
father  of  both  parties,  in  1824,  the  Appellant  became 
the  head  of  the  establishment  at  Zoto,  and  at  his  own 
expense,  with  the  assistance  of  his  mother  out  of  her 
jointure,  and  of  a  contribution  of  160/.  a  year  from 
his  unmarried  sister,  he  kept  up  the  establishment, 
and  he  and  his  mother  and  sister,  and  his  two  brothers 
Richard  and  George,  continued  to  reside  there  up  to 
the  present  time,  neither  of  these  brothers  having 
ever  contributed  anything  towards  the  expenses :  That 
in  1827,  P.  W.  Callaghan,  who  was  the  third  brother 
of  Appellant  and  Respondent  (the  Respondent  being 
the  eldest,  and  the  Appellant  the  second  son),  went 
to  reside  at  Lota  with  his  mother  and  the  Appellant, 
and  continued  to  reside  there  up  to  his  death,  without 
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1841.       Paying  &ny  part  of  the  expense  of  the  establishment, 
CallIgham    except  the  wages  of  a  valet,  who  waited  upon  him  ex- 
V.         clusively :  That  in  1 834,  P.  W*  Callaghan  purchased 
from  the  Appellant  the  whole  demesne,  including 
the  two  houses  and  premises  of  Lota  and  Fart  IViU 
liamj  for  6,000/.:   That  the  greatest  affection  and 
attachment  existed  between  him  and  the  Appellant; 
and  although   he  had  purchased  the  property,  he 
regretted  having  taken  the  place  from  the  Appellant, 
whom  he  considered  as  the  head  of  the  family,  and 
wished  to  be  in  as  independent  circumstances  as  pos- 
sible ;  and  on  this  account  he  repeatedly  pressed  the 
Appellant  to  take  back  the  place,  and  five  or  six 
months  before  his  death  he  stated  to  his  sister  his 
intention  to  make  it  over  to  the   Appellant:   That 
accordingly,  a  verbal  agreement  was  come  to  between 
them,  that  the  Appellant  should  have  the  mansion- 
house,  lands  and  premises  of  Lota  made  over  to  him 
again,  whenever  he  might  wish  it,  on  terms  which 
would  be  beneficial  to  him ;  and  in  the  course  of  the 
summer  of  1837,  it   was  finally  arranged  between 
them  that  the  agreement  should  be  put  into  writing 
by  Mr.  Garden  Terry,  as  the  solicitor  for  both  parties, 
in  the  form  of  proposal  and  acceptance,  as  already  set 
forth ;  and  it  was  intended  by  both  that  the  agreement 
should  be  unconditionally  carried  into  effect,  not  be 
subject  to  any  qualification  or  contingency,  but  bind- 
ing and  conclusive  on  both  parties :  That  Mr.  Terrf 
was  in  England  for  some  months  up  to  the  banning 
of  October  1837,  but  shortly  after  his   return  the 
Appellant,  in  pursuance  of  the  said  arrangement,  gave 
him  verbal  directions  to  prepare  the  draft  of  proposal 
for  the  acceptance  of  his  brother :  That  the  Appdlant 
had  been  re-elected  Member  of  Parliament  for  Cork 
In  August  1837,  having  then  a  freehold  qualification 
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of  from  3,000/.  to  4,000/.  a  year  ;  and  on  the  8th  of       1841. 
September  he  was  required  to  take,  and  he  took  before   CALUkCBAN 
the  sheriff  of  the  county,  the  oath  required  to  be  ^  '  «^- 

-  •'  *  Cali.aghan. 

taken  by  Members  as  to  their  qualification,  and  lie 
stated  the  places  in  which  his  property  constituting 
his  qualification  was  situated :  That  for  some  time 
after  the  election  a  rumour  prevailed  that  a  petition 
would  be  presented  against  his  return,  on  the  ground 
of  want  of  qualification ;  and  these  circumstances 
having  drawn  his  attention  to  the  inconvenience  and 
expense  of  being  compelled  to  produce  his  title-deeds, 
and  of  carrying  over  witnesses  to  London  for  the  pur- 
pose, on  the  occasion  of  giving  instructions  to  Mr. 
Terry  to  prepare  the  agreement,  the  Appellant  stated 
to  him  that  he  wished  the  property  to  be  made  over 
to  him  in  that  particular  manner,  because  it  would 
enable  him,  at  any  future  election,  to  prove  his  quali- 
fication as  a  Member  at  less  expense  than  would  be 
occasioned  by  proving  his  title-deeds  of  his  other 
properties;  but  on  the  occasion  of  the  instructions 
being  given  no  reference  whatever  was  made  to  the 
threatened  petition :  That  the  parties  who  promoted 
the  petition  against  the  Appellant's  return  took  the 
opinion  of  counsel;  and  that  opinion,  dated  the  31st 
of  October  1837,  was  received  in  Cork  on  the  6th  of 
NovembeTj  and  the  probability  of  the  petition  being 
abandoned,  in  consequence  of  the  opinion,  was  ru- 
moured in  Cork  on  the  7th,  and  the  petition  was 
formally  abandoned  on  the  13th  oi  November j  and  its 
abandonment  was  formally  announced  on  that  day  to 
a  Mr.  Taylor  J  a  friend  of  the  Appellant,  and  was 
known  to  the  Appellant  by  rumour  as  early  as  the 
10th  of  Novemberj  and  in  a  formal  manner  on  the 
14th  at  the  latest;  on  which  day,  the  Appellant 
having  before  received  the  form  of  the  proposal  and 
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1841.       acceptance  from  Mr.  Terry ,  filled  up  the  form  of  the 
CallaohIn   proposal,  which  had  no  date,  with  the  date  and  words 
«.  "the  14th  of  iVwemfter  1837,  at  Cork^^  and  signed 

his  name  thereto,  and  on  the  following  day  he  laid 
the  proposal  before  his  brother,  who,  after  the  Appel- 
lant had  filled  in  the  date  of  the  1 5th  of  November  in 
the  acceptance,  as  prepared  by  Mr.  Terry ^  signed  his 
name  thereto;  and  the  Appellant  also  made  and 
wrote  another  copy  of  the  proposal  and  acceptance, 
and  signed  his  name  at  the  foot  of  the  proposal: 
That  it  was  then  discovered  that  the  proposal  con- 
tained no  gale-days  for  the  payment  of  the  rent  of 
350/.;  and  to  remedy  the  omission,  the  Appellant 
wrote  at  the  foot  of  the  acceptance,  and  also  at  the 
foot  of  the  copy  of  the  proposal  made  and  signed  by 
himself,  the  memorandum, — "  Rent  to  become  due 
and  payable  half-yearly,  on  every  1st  oi  MayznA  Ist 
of  November,  henceforward.  15th  November  1839;*' 
and  each  of  them  signed  the  memorandum  so  written 
at  the  foot  of  the  proposal  and  acceptance ;  and  then 
the  part  or  copy  written  and  signed  by  the  Appel- 
lant was  taken  possession  of  by  P.  W.  Callaghant 
and  the  part  or  copy  prepared  by  Mr.  Terry,  and 
signed  by  the  Appellant  and  P.  W.  Callaghan,  was 
taken  possession  of  by  the  Appellant ;  and  the  part  so 
taken  possession  of  by  P.  IV.  Callaghan  was  retained 
by  him  from  the  15th  of  November  1837  up  to  bis 
death,  and  was  then  found  among  his  papers,  and  the 
part  so  taken  possession  of  by  the  Appellant  continued 
in  his  possession  ever  since :  That  certain  tithe-rent 
payable  in  respect  of  the  property,  which  had  been 
paid  in  the  name  of  P.  IV.  Callaghan  in  the  years 
1835  and  1836,  was  paid  on  the  leth  of  November 
1837  in  the  name  of  the  Appellant;  and  that  P.  JV. 
'Callaghan  stated  to  both  his  brothers,   George  and 
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Callaohan. 
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Richard,  in  December  1837,  shortly  before  his  death,        I84i. 
that  he  had  made  over  the  property  to  the  Appel-    c^^laohan 
lant. 

The  evidence  for  the  Respondent  tended  to  show 
(amongst  other  things)  that  P.  W.  Callaghan  acted, 
and  was  looked  upon,  as  the  absolute  owner  of  the 
premises  comprised  in  the  proposal,  from  the  time  of 
the  conveyance  in  1 834  up  to  the  time  of  his  death : 
that  at  the  time  when  the  proposal  was  prepared  and 
signed,  the  Appellant  had  every  reason  to  apprehend 
that  a  petition  would  be  presented  against  his  return  : 
that  at  the  time  of  the  date  of  the  agreement  there 
were  judgments  to  a  large  amount  entered  up  against 
the  Appellant :  that  the  said  proposal  was  prepared 
with  a  view  to  its  being  proved  as  a  qualification  to 
sit  in  Parliament ;  and  that  the  Appellant  had  not, 
independently  of  the  premises  comprised  in  the  pro- 
posal, a  free  unincumbered  qualification  for  a  seat  in 
Parliament. 

Both  causes  came  on  for  hearing  before  the  Lord 
Chancellor  oflrelandj  in  April  1839,  and  counsel  were 
partly  heard ;  but  before  their  arguments  were  con- 
cluded, the  Lord  Chancellor  intimated  a  wish  that  Mr. 
Garden  Terry  should  be  examined,  if  both  parties  con- 
sented. The  causes  stood  over  for  the  purpose  of  their 
counsel  deciding  whether  they  would  consent  to  his 
being  examined  ;  and  on  the  3d  of  May  an  order  was 
made,  by  consent,  that  the  causes  should  stand  over 
till  the  following  term,  with  liberty  to  the  Respondent 
to  have  Mr.  Terry  examined,  as  on  a  cross-examina- 
tion, on  interrogatories  to  be  framed  by  the  Master 
as  to  the  circumstances  relating  to  the  said  pro- 
posal and  the  acceptance.  By  a  subsequent  order,, 
liberty  was  given  to  the  Appellant  also  to  examine 
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1 841 .       him.    Mr.  Terry  was  accordingly  examined.    His  evi- 
Callaoban   dence,  so  far  as  it  seemed  favourable  to  the  Appel- 
«•  lant,  has  been  already  stated :  and  so  much  of  it  as 

appeared  to  favour  the  Respondent,  was  to  the  effect 
that  the  instructions  for  the  proposal  were  received 
exclusively  from  the  Appellant,  and  that  he,  Terry j 
had  no  communication  on  the  subject  with  P.  W. 
Callaghan ;  that  he  prepared  the  proposal  as  a  draft 
merely,  and  had  no  idea  that  it  would  be  signed  in 
that  state,  but  expected  it  would  be  brought  back  to 
be  ingrossed. 

The  Lord  Chancellor  (Lord  Plunkef)^  after  hearing 
the  cause  argued  for  several  days,  and  taking  time  for 
considering  his  judgment,  pronounced  his  decree  on 
the  25th  of  June^  dismissing  the  Appellant's  bill, 
without  costs,  and  the  cross-bill  also,  without  costs, 
and  dissolving  the  injunction  which  had  been  granted 
to  stay  execution  in  the  action  of  ejectment  (a). 

1  he  appeal  was  against  so  much  of  the  decree  as 
dismissed  the  Appellant's  bill. 

(a)  The  following  are  extracts  from  the  shorthand  writer  8  notes 
of  his  Lordship's  judgment,  referred  to  hy  counsel  at  the  bar,  and 
admitted  to  be  correct : — 

**  In  this  case  I  have  felt  much  difficulty  in  coming  to  a  con- 
clusion. I  am  afraid,  after  a  careful  examination  of  it,  that  I  shall 
not  he  able  to  do  that  which  is  just  between  the  parties :  I  am, 
however,  bound  to  give  my  judgment  as  to  their  rights,  as  thej 
judicially  appear  before  me. 

"  The  bill  has  been  filed  to  carry  into  execution  an  agreement 
entered  into  upon  the  14th  of  November  1837. — [His  Lordship  resd 
it.] — ^To  this  agreement  various  objections  have  been  made  <m 
the  part  of  the  defendant.  First,  it  is  argued  that  the  agreemeat 
is  void,  as  being  contrary  to  the  policy  of  the  Election  statates.  It 
does  not  appear  to  me  that  there  is  any  colour  for  this  objectioD. 
It  appears  to  me  to  have  been  satisfactorily  proved  that  the  agree- 
ment was  intended  to  have  been  valid  and  binding  between  the  p•^ 
ties,  independently  of  any  use  to  which  it  might  then,  <wr  at  any 
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Mr.  Serjeant  Jackson  (of  the  Irish  bar),  and  Mr.        i84i. 
Jacob  (Mr.  Bagshawe  was  with  them),  for  the  Appel-    J" 
lant : — The  agreement  contained  in  the  accepted  pro- 
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Calla«uan. 


lime  thereafter,  be  applied,  for  the  purpose  of  establishing  a  qaaU- 
fication  in  the  plaintiff.  The  circumstance  of  the  agreement  haying 
been  signed  at  the  particular  time  it  was,  if  it  had  not  been  ex- 
plained, might  have  justified  a  strong  suspicion  with  respect  to  the 
bona  fides  of  it ;  but  it  cannot  have  the  effect  of  rendering  it  void,  if 
it  was  the  intention  of  the  parties,  when  the  agreement  was  exe- 
cuted, that  it  should  be  permanent,  and  should  take  effect  whether 
there  was  an  election  petition  or  not.  Whether  the  party  did  or  did 
not  intend  to  use  it  for  the  purpose  of  proving  a  qualification  is  not 
material,  if  the  agreement  was  entered  into  bond  fide,  and  was 
intended  to  have  effect  between  the  parties  without  reference  to 
the  election  petition. 

''  Further,  it  is  said  that  the  agreement  is  ambiguous ;  that  the 
addition  made  to  it  by  the  memorandum,  '  that  rent  was  to  be  pay- 
able on  every  1st  day  oi  May  and  1st  A^y  oi  November^  hence- 
Jhrwardy  leaves  it  in  uncertainty  whether  the  rent  was  to  be  payable 
immediately,  or  only  after  the  death  of  Daniel  Callaghan.  I  do  not 
think  that  there  is  anything  in  that  objection.  The  addition  was 
necessary  to  cure  an  omission  in  the  proposal,  which  did  not  mention 
the  gale-days ;  but  it  could  not  be  intended  to  defeat  the  substance 
of  the  agreement,  which  was  signed  by  P,  W.  Callaghan  on  the 
same  day,  and  which  was  on  the  same  sheet  of  paper. 

*'  But  after  disposing  of  these  two  objections,  a  very  serious  ques- 
tion remains :  Whether  this  agreement  is  so  reasonable,  and  appears 
to  have  so  fully  received  the  consideration  of  the  parties,  with 
respect  to  such  circumstances  as  might  have  rendered  it  reasonable, 
as  would  warrant  a  Court  of  Equity  in  enforcing  it  ?  As  between 
strangers,  the  agreement  would  seem  not  to  be  supported  by  any 
consideration ;  but  as  between  brothers,  and  brothers  so  circum- 
stanced, the  case  might  admit  of  a  very  different  view.  By  tlie 
defendant  it  is  said,  and  truly  said,  that  by  this  agreement  the 
plaintiff  gets  lands  worth  350  L  per  annum,  rent-free,  duriug  his 
life ;  and  he  gets  these  lands  neither  subject  to  head  rent  nor  to 
assessments. 

''  On  the  other  hand,  it  appears  that  these  lands  had  been 
recently  purchased  by  P.  W,  Callaghan  from  the  plaintiff,  and  that 
he  allowed  the  plaintiff,  whom  he  considered  the  head  of  the  family, 
to  become  the  ostensible  manager  and  proprietor  of  them^  and  to 
pay  all  the  expenses  of  the  farm  and  the  house :  and  various  de- 
clarations of  P.  /F.  Callaghan,  both  before  and  after  this  agreement, 
were  proved,  showing  his  intention  prior  to  the  agreement,  and  his 
satisfaction  in  it  afterwards.  If  I  were  to  act  upon  my  own  conjec- 
ture upon  the  subject,  I  am  most  fully  of  opinion  that  the  agreement 
which  is  sought  to  be  enforced  was  founded  upon  a  family  arrange- 
ment, and  with  an  intention  to  grant  a  bounty  to  Daniel  Callaghan  \ 
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1 841 .  posal  and  memorandum  is  a  valid  agreement;  and  upon 
Callaghan  the  pleadings  and  evidence  in  the  cause,  no  suflBlcient 
ground  appears  for  the  Court's  declining  to  enforce  it 
by  a  decree  for  specific  performance.  The  objection 
that  it  was  entered  into  for  the  purpose  only  of  giving 
the  Appellant  a  colourable  qualification,  in  fraud  of 
the  Election  statutes,  was  withdrawn  by  the  Respond- 
ent's counsel  in  the  Court  below.  The  Appellant's 
afiidavit  verifying  the  allegations  in  his  bill,  for  the 
purpose  of  the  injunction,  left  no  ground  for  urging 
that  objection,  which  was  further  negatived,  not  only 
by  the  evidence  in  the  cause,  but  also  by  all  the  cir- 
cumstances of  the  transaction.  The  Appellant  had  an 
ample  qualification  out  of  his  properties  in  the  county 

and  that  if  P.  W.  Callaghan  had  lived,  and  found  out  that  there 
was  any  disposition  on  die  part  of  his  presumptive  heir  to  disturb 
his  arrangement,  he  would  have  done  everything  necessary  to  con- 
firm it  But  nothing  of  the  nature  of  a  fisunily  arrangement  is 
expressed  in  the  agreement  itself,  nor  is  there  anything  in  it  which 
has  heen  relied  on  as  binding  Daniel  Callaghan  to  continue  to  act 
upon  any  of  the  an'angements  previously  existing,  or  to  prevent  him 
putting  P,  W.  Callaghan  and  the  rest  of  the  famUy  out  of  poesessioii 
of  the  house  and  lands  the  day  after  the  execution  of  the  agreement: 
nor  can  I  throw  out  of  my  consideration  the  circumstance  that, 
neither  upon  the  execution  of  the  memorandum,  or  at  any  time  after- 
wards, was  ther^  any  communication  between  Mr.  Terry ^  the  soli- 
citor for  all  the  parties,  and  P,  W.  Callaghan^  though  he  was 
resident  in  his  inmiediate  neighbourhood.  It  was  the  duty  of  Mr. 
Terry  to  have  had  a  communication  with  P.  IF.  CaUayhan  npot^ 
the  subject  of  this  agreement ;  and  I  cannot  say  that  if  P,  W.  Ccrf> 
laghan  had  been  applied  to  to  execute  a  lease  pursuant  to  this  agree- 
ment,  he  would  not  have  looked  more  minutely  into  the  facts  of  the 
case.  In  a  case  circumstanced  as  this  is,  where  the  agreement  was 
certainly  connected  with  a  temporary  object,  it  was  more  particu- 
larly incumbent  upon  the  solicitor  for  both  parties  to  have  had  oooi- 
munication  with  his  clients;  but  here  he  had  no  such  cpmmanicatioa 
with  one  of  them. 

*^  I  am  therefore  of  opinion  that  I  ought  not  to  decree  a  spedfis 
execution  of  this  agreement,  and  I  will  dismiss  the  bUl,  but  without 
costs.  I  am  not  at  all  satisfied,  and  it  is  with  great  reluctance  that 
I  have  arrived  at  this  conclusion ;  for,  so  far  as  my  own  private 
opinion  goes,  I  think  that  I  am  disappointing  the  intentions  of  ths 
parties." 
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and  city  of  Cork.     The  intention  of  presenting  a  peti-        isii. 
tion  against  his  return  was  abandoned,  and  he  knew  at   Callaghan 
the  time  of  signing  the  proposal  that  it  was  abandoned.  ^• 

^  ,,         .    .  .  ,  .  .  Ill        Callaghan. 

Counsel  s  opinion  against  the  petition  was  dated  the 
31st  of  October^  and  was  received  in  Cork  on  the 
7th  of  November  i  it  was  rumoured  the  next  day  that 
the  committee  of  the  opposition  candidates  would 
abandon  it,  and  it  was  well  known  on  the  14th — ^it 
might  have  been  known  sooner,  but  at  farthest  on  the 
14th — that  the  petition  was  abandoned ;  yet  it  was  not 
until  the  15th  that  the  proposal  was  taken  for  the 
acceptance  of  Patrick  William  Callaghan :  so  that  the 
object  of  the  agreement  could  not  be  to  obtain  a 
qualification  to  meet  that  petition.  The  allegations 
in  the  Respondent's  answer,  repeated  in  his  cross-bill, 
that  the  object  of  the  agreement  was  to  evade  the 
Election  statutes  by  getting  a  false  and  fraudulent 
qualification,  and  that  the  agreement  was  abandoned 
when  the  petition  against  his  return  was  abandoned, 
are  not  supported  by  any  evidence ;  but  they  are  dis- 
credited and  disproved  by  the  circumstances,  and  are 
distinctly  contradicted  by  the  Appellant^s  answer  to 
the  cross-bill,  and  by  the  evidence  in  the  cause,  par- 
ticularly by  the  evidence  of  Mr.  Garden  Terry ^  who 
Bwore  that  on  the  occasion  of  receiving  the  Appellant's 
instructions  to  prepare  the  agreement,  there  was  no 
reference  whatsoever  to  the  then  past  election  or 
threatened  petition,  and  both  he  and  the  Appellant 
then  conveived  that  the  Appellant  had  an  ample 
qualification  out  of  his  other  properties  (i). 

{b)  The  learned  counsel  read  Mr.  Terry' b  depositions,  as  follows : 
— -'*  In  answer  to  the  Respondent's  fifth  interrogatory,  Mr.  Terry 
says :  'The  proposal  was  prepared  by  me :  I  received  instructions  from 
Daniel  Callaghan  for  the  preparation  thereof.    They  were  verbal 
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ISM.  It  may  be  admitted  that  the   Appellant  and  his 

^'    ^'     '      brotlier,  P.  W.  Callaghan,  did  intend  to  make  this 

V.  property  serve  for  a  future  Parliamentary  qualification. 

CaLI  AOHAN. 

instructions  only.  I  received  them  early  in  October  1837 ;  and,  not 
being  written,  nor  accompanied  by  any  letter,  I  cannot  set  forth  the 
contents  of  any  letter  in  respect  thereto.  2>.  Callaghans  instmc- 
tions  in  relation  to  the  said  instrument  did  allude  to  the  qualifica- 
tion,  so  far  as  that  he  said  that  such  proposal  would  be  easier  proved 
and  be  less  expense  than  any  other  qualification ;  but,  in  my  opinion, 
he  conceived  that  he  had  sufficient  qualification  without  it;  and 
that  his  object  in  getting  said  instrument  was  to  be  able  to  prove 
same  as  a  qualification  at  any  future  election,  at  much  less  expense 
than  any  other/ — And  in  answer  to  the  sixth  interrogatory  he  says : 
'  The  precise  tenor  and  effect  of  the  instructions  were,  as  I  best 
recollect,  that  he  and  his  brother  Patrick  had  come  to  an  agreement 
that  he,  Daniel,  was  to  take  back  the  house  and  demesne  of  Lota 
from  his  brother ;  that  he  wished  me  to  prepare  a  draft  of  a  proposal 
for  his  brother  Patrick*^  acceptance,  to  give  him  said  house  and 
demesne  for  his,  DanieVay  own  life,  and  the  life  of  his  brothers 
George  and  Richard ;  that  he  was  to  have  it  rent-free  for  his  own 
life,  and  that  it  was  to  be  subject  to  350  /.  a  year  for  the  life  of  his 
brothers;  and  the  reason  he  wished  to  have  it  done  in  that  way 
was,  it  would  thereafter  enable  him  to  prove  a  qualification  at  less 
expense,  without  the  necessity  of  proving  his  title-deeds  to  other 
properties,  and  taking  over  witnesses  to  prove  them :  and,  as  I  best 
recollect,  he  directed  me  to  have  same  made  as  binding  on  both  par- 
ties as  it  was  possible.  He  stated  that  the  purpose  for  which  he  required 
said  proposal  in  that  way  was  to  answer  a  future  qualification ;  but 
he  also  desired  it  to  be  done  so  that  it  might  be  available  for  any 
future  purpose  he  might  require  it.' — And  in  his  additional  deposition 
Mr.  Terry  says  :  '  I  was  employed  by  D.  Callaghan  to  prepare  the 
proposal,  &c.  I  had  a  conversation  with  him  on  the  subject  of  the 
agreement  previous  to  receiving  his  instructions  to  prepare  it :  from 
that  conversation,  and  the  instructions  I  received,  and  the  informa- 
tion I  required  from  him  as  his  professional  adviser,  I  cannot  posi- 
tively say,  not  having  had  any  communication  at  all  with  P.  W, 
Callaghan f  but  I  verily  believe,  that  the  agreement  between  them 
was  an  agreement  intended  by  them  to  be  unconditionally  carried 
into  cfifect,  and  not  to  be  subject  to  any  qualification  or  contin- 
gency, &c. ;  and  to  be  a  binding  and  conclusive  transaction  on  both 
parties,  &c.,  not  liable  to  any  condition  or  qualification  not  expressed 
therein.  I  believe  it  was  the  intention  of  the  parties,  in  executing 
the  said  instrument,  that  the  interest  of  I*.  W.  Callaghan  in  the 
house  and  demesne  of  Lotabeg  should  be  thereby  actually  con- 
veyed to  D.  Callaghan  for  the  term  and  in  the  manner  therein 
mentioned.  My  reason  for  forming  my  belief  is  from  what  passed 
between  D.  Callaghan  and  me ;  and  having  been  solicitor  for  him 


> 


CALLAOBiN. 


CASES  IN  THE  HOUSE  OF  LORDS.  339 

It  is  plain  from  the  evidence  and  all  the  circumstances        1 84i . 
that  the  brother  intended  to  give  a  bounty  to  the    r^^    ^     ' 

A         11  11  1        A         11  .  ,     1     ,  Callaghan 

-Appellant,  and  that  the  Appellant  intended  thence-  ^  v. 
forward  to  secure  himself  from  the  expense  and 
annoyance  of  producing  before  an  election  commit- 
tee the  title-deeds  of  his  other  property,  by  making 
a  qualification  out  of  this  proposal  and  acceptance. 
There  is  nothing  illeg^al  or  objectionable  in  a  bond  fide 
conveyance  of  property  to  serve  for  a  Parliamentary  qua- 
lification; not  being  a  colourable  qualification  to  deceive 
an  election  committee.  The  question  is  not,  whether 
the  Appellant  intended  to  use  this  property  qualifica- 
tion on  that  or  on  a  future  occasion,  but  whether  the 
brother  intended  to  give  it  to  him  beneficially.  There 
is  now  no  law,  and  there  never  was  reason,  against 
one  man's  giving  another,  nor  against  a  brother's 
giving  a  brother,  property  to  qualify  him  for  a  seat 
in  Parliament.  The  Lord  Chancellor  of  Ireland  held 
the  transaction  free  from  all  objection  of  that  kind, 
and  that  there  never  was  any  ground  for  imputing  to 
it  the  character  of  a  sham  qualification.  His  Lordship 
said  he  had  no  doubt  that  P.  W.  Callaghan  intended 
to  give  the  property  to  the  Appellant.  The  case  was 
argued  three  times  before  him ;  and  being  much 
perplexed  by  doubts,  his  Lordship  made  orders,  with 
the  consent  of  the  parties,  for  the  examination  of  Mr. 

and  P.  W.  Callaghan^  and  also  for  the  defendant,  John  Callaghan^ 
for  some  years,  and  being  on  intimate  terms  with  them,  I  had  an 
opportunity  of  knowing  that  the  strongest  attachment  existed  be- 
tween the  plaintiff  and  the  late  P,  IV,  Callaghan ;  and  I  believe 
he  regretted  having  taken  the  place  of  Lotaheg  originally  from  the 
plaintiff,  and  that  he  did  consider  the  plaintiff  as  the  head  of  the 
family,  and  wished  him  to  be  in  possession  of  Lotabeg^  and  in  as 
independent  circumstances  as  possible.  I  believe  P.  IV.  Callaghan 
would  have  called  on  me  himself  on  the  subject  of  the  proposal, 
were  it  not  that  he  was  exceedingly  feeble  in  his  feet,  and  found  it 
difficult  to  dismount  from  his  horse,'  &c." 
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1841.  Terry  J  the  Appellant's  solicitor;  first,  on  cross-in  ter- 
Callaghan  rogatories  by  the  Respondent,  and  then  on  interroga- 
te* tories  in  chief  by  the  Appellant.  It  is  not  now  neces- 
sary to  vindicate  the  regularity  of  that  proceeding,  cer- 
tainly novel  in  practice :  it  was  resorted  to  to  satisfy 
the  conscience  of  the  Judge.  The  shorthand  writer's 
notes  of  the  judgment (c)  show  with  what  difficulty  his 
Lordship  came  to  the  conclusion  of  dismissing  the 
Appellant's  bill,  stating  distinctly  that  he  was  afraid 
he  was  disappointing  the  intention  of  the  parties ;  that 
there  was  nothing  illegal  in  making  or  taking  a  con- 
veyance of  property,  bond  fide,  for  a  Parliamentary 
qualification;  that  there  was  nothing  unfair  in  the 
transaction  as  between  brothers ;  and  that  there  was 
no  ambiguity  or  uncertainty  on  the  face  of  the  agree- 
ment. The  only  point  on  which  his  Lordship  rested 
his  judgment  was,  that  there  was  something  unrea- 
sonable in  the  transaction ;  that  P.  W.  Callaghan  had 
not  given  mature  consideration  to  the  matter ;  and  that 
Mr.  Terry  had  not  communicated  with  him  before 
he  prepared  the  agreement.  That  point  was  not 
raised  on  the  pleadings :  it  was  not  charged  by  the 
Respondent's  cross- bill  that  P.  W.  Callaghan  did  not 
understand  the  nature  and  effect  of  the  agreement : 
the  ground  on  which  the  judgment  of  the  Court 
proceeded  is  not  put  in  issue  or  charged  by  the  bill, 
which  is  not  at  all  sparing  of  charges  against  the 
Appellant. 

It  must  be  presumed,  in  the  absence  of  all  evidence 
to  the  contrary,  that  P.  W.  Callagfian  understood  and 
intended  to  have  performed  the  agreement  which  he 
signed.     The  genuineness  of  the  instruments  is  not 

(c)  Ante,  p.  384. 
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disputed.    There  is  no  reason  to  suppose  that  P.W.       i84i. 

CaHaghan  did  not  fully  understand  the  effect  of  them.    CallIohan 

The  evidence  in  fact  established  that  he  intended  to  v. 

make  over,  and  that  he  considered  he  had  made  over 

this  property  to  the  Appellant,  on  the  terms  contained 

in  the  agreement.    The  two  younger  brothers  and  the 

sister,  who  lived  in  the  House  with  him,  gave  evidence 

of  contemporaneous  declarations  to  that  effect ;  and 

according  to  Mr.  Terry's  evidence,  credit  being  given 

to  all  parts  of  it,  the  real  object  of  the  agreement  was 

to  vest  the  property  bond  fide  in  the  Appellant.     Terry 

did  not  expect  the  agreement  would  be  executed  in 

the  state  it  was  in ;  he  thought  it  would  be  brought 

back  to  him  after  being  approved  of,  in  order  that  he 

might  draw  a  formal  instrument :  had  that  been  done, 

there  could  be  no  dispute  between  these  parties ;  but 

the  Appellant's  duties  in  Parliament  did  not  allow 

lime,  and  the  agreement,  as  it  stood,  appeared  to 

both  brothers  sufEciently  binding. 

The  proposal,  acceptance,  and  memorandum,  must 
be  taken  as  one  transaction,  one  contract ;  and  being 
so  taken,  they  are  free  from  all  ambiguity  or  un- 
certainty. The  memorandum,  not  written  by  Mr. 
Terry ^  but  by  the  Appellant  suddenly  on  the  eve  of 
his  departure  for  London^  naming  the  gale-days  for 
payment  of  the  rent  **  henceforward,*'  was  intended 
to  fix  the  particular  days  according  to  the  substance 
of  the  agreement.  There  is  nothing  in  the  memo-* 
randum  inconsistent  with  the  proposal. — 

[The  liOrd  Chancellor  \ — The  date  of  1837  stands 
aukwardly  in  juxtaposition  with  the  word  "  hence- 
forward."] 

The  whole  transaction  was  done  on  the  14th  and 


392  CASES  IN  THE  HOUSE  OF  LORDS- 

1841.       15th  oi  November  suddenly,  unoflatu;  and  there  is 

'    ^     '     no  doubt  of  the  intention  of  the  parties,  and  no  vague- 

V.         ness  or  uncertainty  on  the  face  of  the  instruments. 

ALLAGDAN.  ^  conveyaucer    or  a   Master  in   Chancery    would 

have  no  difficulty  in  framing  a  lease  in  pursuance 

of  them.     It  is  not  a  slight  doubt  that  will  prevent  a 

Court  from  decreeing  specific  performance ;  Higginson 

V.  Clowes  {d)  ;  it  is  only  such  doubt  as  implies  that  one 

party  intended  one  thing,  while  the  other  intended  a 

difterent  thing. 

The  next  objection  to  the  performance  of  this 
agreement  is,  that  it  is  a  voluntary  agreement,  and 
therefore  the  Court  ought  not  to  decree  specific  per- 
formance against  the  heir-at-law.  The  short  answer 
to  that  objection  is,  that  this  is  not  a  voluntary  agree- 
ment— that  there  is  a  valuable  consideration.  It  is 
not  unusual  to  apportion  a  greater  consideration  to 
one  part  of  a  contract  than  to  another.  The  Appel- 
lant was  to  have  the  property  rent-free  for  his  own 
life,  to  be  subject  to  a  sufficient  rent  during  the 
residue  of  the  lease.  There  was  nothing  unreasonable 
in  bounty  and  preference  being  given  to  the  Appel- 
lant, by  a  brother  who  held  him  in  affection  and 
esteem,  and  who  had  for  many  years,  as  the  evidence 
showed,  lived  in  the  house,  the  establishment  there 
being  supported  chiefly  by  the  Appellant.  P.  IV.  Cal* 
laghan  himself  held  that  part  of  the  estate  oi  IsOtabeg 
rent-free,  and  he  wished  his  brother  to  be  "in  as 
independent  circumstances  as  possible."  That  was 
Mr.  Terry' ^  evidence,  from  his  intimate  knowledge 
of  both  tlie  brothers.  It  was  not  a  mere  pecuniary 
contract  between  the  brothers. — 

(rf)  15  Ves.  516,  and  1  V^s.  &  B.  524. 
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[The  Lord  Chancellor: — You  put  it  in  your  bill  as        18H. 
an  agreement  for  a  consideration.]  Callaghan 

Had  the  case  stood  on  the  original  bill  and  answer,  Callaghan* 
specific  performance  must  have  been  decreed.  The 
objections  were  raised  by  the  cross-bill.  Inadequacy 
of  consideration,  especially  in  a  family  arrangement, 
is  not  of  itself  a  sufficient  objection  to  prevent  a 
decree  for  specific  performance:  and  so  this  House 
held  in  the  late  case  of  Persse  v.  Persse  (e),  in  which 
the  main  question  turned  on  the  adequacy  of  consi- 
deration in  a  contract  between  father  and  son.  The 
contract  and  consideration  in  the  present  case  are 
quite  sufficient  to  sustain  the  Appellant's  title  to  a 
lease  against  even  a  purchaser,  under  the  statute  of 
Elizabeth. 

The  Respondent  places  some  reliance  on  the  cir- 
cumstance that  there  was  no  ostensible  change  of 
possession  in  the  house  and  establishment  at  Lota  at 
the  time  of  the  agreement  or  afterwards,  and  would 
have  it  inferred  that  the  agreement  was  not  intended 
to  be  permanent.  The  reason  is  manifest;  the  Appel- 
lant had  always,  since  1824,  been  the  ostensible 
owner:  all  the  expenses  of  the  establishment  were 
paid  by  him  and  by  his  mother,  none  by  P.  W.  Cal- 
laghan: it  is  in  evidence  that  when  he  paid  some 
trifling  sums  to  the  steward  to  pay  workmen,  the 
Appellant's  cashier  repaid  him  all  such  sums.  The 
Appellant  and  his  mother  were  always  regarded  as 
the  heads  of  the  establishment.  When  the  Appellant 
came  to  London  to  attend  his  duties  in  Parliament, 
his  brother,  P.  W.  Callaghanj  acted  as  master ;  but 
tliere  is  sufficient  evidence  that  the  beneficial  owner- 
ship was  vested  in  the  Appellant  in  1837;  and  among 

(c)  Ante,  Vol.  VH.,  p.  279. 
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1841.  other  evidence  are  the  receipts  for  tithe-rent,  which 

'    ''    '  had   been   paid  by  P.  W.  Callaghan  in  1836  and 

17.  1836,  but  was  paid  in  November  1837  in  the  Appel- 

Callachak.  lant'sname. 

Mr.  Pemberton  and  Mr.  T.  H.  Hall^  for  the  Respon- 
dent : — ^The  cross-bill  having  been  dismissed,  and  Uiere 
being  no  appeal  from  that  part  of  the  decree,  the  argu- 
ment must  be  confined  to  the  Appellant's  suit.  His  bill 
prayed  specific  performance  of  the  agreement  as  for 
valuable  consideration.  The  Respondent  resisted  the 
performance  of  the  contract  as  unreasonable  and 
inconsistent  in  its  terms,  and  for  an  inadequate  con- 
sideration ;  but  especially  as  not  having  been  intended 
by  the  parties  to  it  to  be  carried  into  execution. 
Courts  of  Equity  never  lend  their  assistance  to  enforce 
specific  performance  of  contracts  that  are  open  to  all 
or  any  of  these  objections.  It  did  not  occur  to  the 
Appellant  to  set  up  this  agreement  in  answer  to  the 
Respondent's  notice  to  give  up  possession  of  Lota 
some  months  after  P.  W.  Callaghan's  death,  nor 
to  plead  it  to  the  action  of  ejectment.  No  such  title 
was  alleged  by  him  when  he  consented  to  judgment 
in  that  action  in  July  1838.  It  was  not  until  the 
15th  of  September  that  he  gave  the  Respondent  notice 
of  this  agreement,  and  in  pursuance  of  that  notice 
unadvisedly  filed  his  bill.  The  Respondent's  defence 
does  not  require  a  case  of  fraud  to  be  made  out  against 
the  Appellant ;  it  is  sufficient  for  his  purpose  that  the 
Appellant  has  not  shown  a  title  to  the  relief  he  prays. 
If  he  has  a  good  contract,  he  may  use  it  to  protect 
himself  at  law ;  but  coming  to  ask  for  the  assistance 
of  a  Court  of  Equity,  he  must  show  that  the  agreement 
was  entered  into  with  a  bona  fide  intention  of  carrying 
it  into  effect ;  that  both  parties  contracted  for  the  same 
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thing,  and  understood  the  effect  of  their  contract.        isii. 
The  reference  to  Persse  v.  Persse,  which  was  the    cIITI^Aif 
case  of  a  contract  executed  and  sought  to  be  set  aside,   ^      ''• 
18  wholly  inapphcable. 

AH  the  circumstances  attending  this  agreement 
show  that  it  was  made  for  a  temporary  purpose,  and 
not  with  the  view  of  being  certainly  and  at  all  events 
carried  into  effect.  The  Appellant  had  been  required 
in  the  month  of  September  1837,  just  after  his  election 
for  Corkf  to  take  the  qualification  oath,  which  he 
accordingly  took  before  the  sheriff,  stating  his  pro- 
perty to  be  partly  in  the  county  of  the  city  of  Cork. 
It  is  in  evidence  that  there  were  judgments  to  the 
amount  of  40,000  /.  against  him  at  that  time,  besides 
about  30,000/.  to  which  he  was  liable  for  the  fortunes 
of  his  sister  and  two  younger  brothers,  under  their 
father's  will.  It  is  perfectly  clear  from  his  instruc- 
tions to  Mr.  Tern/,  as  stated  in  Terry's  depositions, 
that  the  object  of  the  agreement  was  to  have  this 
property  to  serve  for  a  qualification  against  the  threat- 
ened petition.  Mr.  Terrt/  prepared  the  proposal  the 
very  evening  of  the  day  that  he  received  the  instruc- 
tions, and  the  signatures  were  put  to  it  the  next  day. 
The  abandonment  of  the  petition  could  not  be  known 
to  them  till  the  14th,  for  the  committee  did  not  declare 
till  the  14th.  If  the  parties  had  previously  ^reed, 
as  the  bill  alleges,  and  the  agreement  was  intended  to 
be  permanent,  would  it  not  be  the  obvious  and  simple 
course  to  instruct  Mr.  Terry  to  prepare  a  proper  and 
final  instrument  ?  It  does  not  appear  that  the  Appel- 
lant told  Mr.  Terry  that  there  was  a  previous  verbal 
agreement. 

The  terms  of  the  proposal  and  acceptance,  coupled 
with  the  memorandum  annexed,  are  so  inconsistent 
that  it  is  impossible  to  ascertain  the  real  contract 
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1841.       between  the  parties.     The  proposal  and  acceptance 
Cali^k     ^^^^  ^^^  property  rent-free  to  the  Appellant  during 
V,  his  life ;  and  being  worth  350/.  a  year,  it  would  make 

a  good  Parliamentary  qualification  for  Cork.  When 
the  Appellant  knew  on  the  15th  that  the  petition  was 
abandoned,  there  being  then  no  occasion  to  use  the 
agreement  as  a  qualification,  the  memorandum  to  pay 
the  350/.  rent  "  henceforward"  was  added,  completely 
altering  the  contract;  and  that  probably  was  the 
intention  of  the  parties. 

The  terms  of  the  agreement,  confined  to  the  pro- 
posal and  acceptance,  are  so  unreasonable  and  un&ir, 
even  between  brothers,  that  a  Court  of  Equity  ought 
not  to  decree  a  specific  performance.  Did  P.  W.  Col" 
laghan  know  that  he  was  not  only  giving  this  property, 
worth  350/.  a  year,  rent-free,  but  also  free  from  assess- 
ments ?  What  charges  and  liabilities  were  comprised 
in  that  term  ?  Did  he  understand  that  he  did  not 
only  denude  himself  of  the  property,  but  subjected 
himself  to  all  the  liabilities  implied  in  that  term? 
Did  he  know  that  he  was  to  pay  the  head  rent  also, 
according  to  this  contract?  Did  he  know  that  the 
Appellant's  judgment  creditors  might  possess  this 
property  as  soon  as  it  was  assigned  to  the  Appellant, 
and  turn  out  his  mother  and  sister  and  brothers,  and 
himself?  By  the  conversations  between  P.  W.  Cat" 
laghan  and  his  sister  and  two  younger  brothers, 
^deposed  to  by  them,  lo  the  effect  that  P.  W.  Callaghan 
wished  "  to  give  back  the  place "  to  the  Appellant, 
he  could  not  have  meant  that  the  Appellant  should 
take  it  back  without  repaying  the  6,000  /.  which  he 
had  paid  the  Appellant  for  it. 

The  agreement  was  prepared  by  the  Appellant's 
solicitor,  without  any  communication  with  P.  IV.  Cal- 
laghan^ who  adopted  it,  and  signed  his  name  to  it. 
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without  any  professional  advice   or  explanation,  or       1841. 
opportunity  of  considering  the  effect  of  what  he  was     Callaghaw 
doing.     It  was  concealed  by  the  Appellant  for  ten    ^     *• 

Callaghav 

months  after  his  brother's  death.  The  terms  of  it 
were  so  vague  and  uncertain  that  the  House  would 
have  to  make  an  agreement  if  it  sanctioned  the  appeal ; 
it  was  impossible  that  both  parties  could  have  con* 
tracted  for  the  same  thing,  or  intended  the  same  effect 
to  their  contract,  or  understood  the  extent  of  it. 
These,  and  also  the  inadequacy  of  the  consideration, 
were  such  objections  as  would,  taken  singly,  induce 
a  Court  of  Equity  to  forbear  decreeing  specific  per- 
formance :  Clowes  v.  Higginson  (/) ;  Harnett  v.  Yield- 
^(ff)  i  P^^  ▼•  Assheton  {h) ;  Ramsden  v.  Hylton(i), 
and  the  case  of  Faine  v.  Brown^  cited  in  Ramsden 
V.  HyUon ;  Day  v.  Newman  (A),  stated  correctly  in 
the  argument  in  Mortlock  v.  Buller(l);  Underwood 
¥•  Hitchcock  (m) ;  Pope  v.  Roots  (n)  j  Kimherley  v. 
Jennings  {o). 

Mr.  Serjeant  Jackson^  in  reply: — Although  the 
decree  dismissing  the  cross-bill  has  not  been  in-* 
duded  in  the  appeal,  the  House  will  consider  both 
the  causes  together.  They  were  treated  as  one  cause^ 
and  deemed  consolidated  from  the  beginning,  by  coun* 
sel  in  the  argument  in  the  Court  below,  and  by  the 
Lord  Chancellor  in  his  judgment.  The  proofs  in  the 
cme  were  to  be  read  in  the  other,  and  both  constituted 
but  one  cause.  Reference  is  made  to  the  cross-cause 
in  the  Appellant's  printed  case ;  and  both  bills,  and 

(/)  15  Ve».  516,  and  1  Ve«.  (A)  2  Cox,  77, 

&  B.  524.  (/)  10  Vos.  300. 

f^)  2  Scho.  &  Lef.  549.  (m)  1  Vea.  sen.  279. 

[h)  1  Y.  &  C.  81. 441.  (n)  1  Bro.  P.  C.  370. 

[i)  2  Ves.  sen.  304.  (o)  6  Sim.  340, 

VOL.  VIII,  D  D 
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1841.       the  answers  to  them,  are  printed  in  the  appendix. 
CallaghIn    Justice  cannot  be  done  without  introducing  into  the 
V-  original  cause  the  Appellant's  answer  to  the  cross- 

cause.  Unless  the  House  therefore  considers  both 
causes  together,  the  original  cause  ought  to  be  re- 
mitted to  have  the  pleadings  amended,  and  to  incor- 
porate in  the  Appellant's  bill  the  contents  of  his 
answer  to  the  cross-bill,  and  to  put  the  pleadings 
in  a  regular  form.  It  is  some  excuse  for  the  Appel- 
lant's bill  that  it  was  an  injunction  bill,  and  there- 
fore did  not  include  all  the  allegations  that  could 
be  introduced  in  support  of  his  title.  It  will,  there- 
fore, be  a  great  hardship  on  the  Appellant  to  restrict 
him  to  the  proceedings  properly  belonging  to  the 
original  cause. 

As  to  the  charge — abandoned  in  the  Court  below, 
but  renewed  here  by  the  Respondent's  counsel — that 
the  Appellant  intended  to  make  this  agreement  serve 
for  a  temporary  purpose  as  a  Parliamentary  qualifi- 
cation; such  an  imputation  is  inconsistent  with  the 
whole  life  and  character  of  the  Appellant,  who  on  that 
account  has  a  greater  interest  in  this  appeal  than  the 
mere  value  of  the  property  at  stake.  The  absurdity 
of  the  imputation  is  great,  because  every  one  must 
know  that  a  qualification  acquired  after  election  can- 
not be  used  as  an  answer  to  a  petition  against  that 
election. 

[The  Lord  Chancellor  and  Lord  Brougham-. — 
It  is  not  material  whether  he  could  use  an  after-^c- 
quired  qualification,  or  not :  the  question  is,  did  he 
suppose  he  could  use  it  ?] 

It  was  in  Mr.  Tory's  evidence  that  he  knew  he 
could  not ;  that  he  conceived  he  had  suflicient  quali- 
fication from  his  other  properties :  all  who  know  the 
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Appellant,  know  well  that  he  is  not  a  man  who  would        i84i. 
use  a  fraudulent  qualification.  ^    ^    ' 

^  Callaohan 

As  to  the  objections  to  the  agreement  on  the  ground  ^  v. 
of  its  unreasonableness,  it  ought  to  be  remembered 
that  P.  W.  Callaghan  was  most  anxious  to  place  the 
Appellant,  the  head  of  the  family,  in  independent 
circumstances.  He  was  himself  an  unmarried  man, 
with  ample  fortune,  and  had  lived  many  years  free  of 
all  expense  at  the  house  at  Lota^  while  it  was  the  pro- 
perty of  the  Appellant,  and  the  establishment  there  was 
chiefly  supported  by  the  Appellant.  There  is  nothing 
unreasonable  in  giving  a  bounty  to  such  a  brother. 
The  assessments,  which  are  said  to  be  so  vague, 
are  confined  to  rates  and  grand  cess,  not  exceeding 
10/.  a  year.  There  is  no  obscurity  in  the  terms  of 
the  contract,  nor  any  allegation  that  P.  W.  Cal- 
laghan was  not  competent  to  understand  it.  As  to 
the  want  of  previous  communication  between  Mr. 
Terry  and  P.  JV.  Callaghan^  it  would  be  officious 
and  improper  and  impertinent  in  Terry  to  give  or 
ask  any  explanation,  knowing  the  attachment  of 
P.  W.  Callaghan  to  the  Appellant.  That  point  was 
not  put  in  issue  by  the  pleadings.  There  is  no  con- 
troversy here  as  to  the  law  on  this  subject ;  the  dispute 
is  as  to  facts.  Higginson  v.  Clowes^  and  Clowes  v. 
Higginson,  before  cited,  may  be  relied  on  by  the 
Appellant.  The  cases  referred  to  for  the  Respondent 
are  cases  of  inadequacy  of  consideration,  which  cannot 
be  held  to  apply  to  a  family  arrangement. 

The  Lord  Chancellor  observed  that  the  original 
pleadings  in  the  cause  had  not  been  brought  from 
Ireland;  the  House  could  not  pronounce  its  judgment 
until  they  were  laid  on  the  table  of  the  House. 
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18+1.  Lord    Cottenham: — The   property  in   question  in 

Callaoiiav  this  case  consists  of  a  mansion-house  and  35  acres  of 
CallTobav.  ^^^^9  being  part  of  80  acres  held  under  a  lease  for 
Oct.  6.  lives  renewable  for  ever,  subject  to  a  rent  of  160/. 
and  a  fine  of  6*.  upon  each  renewal.  The  other  46 
acres  had  been  sublet  for  lives  renewable  for  ever,  at 
a  nominal  fine^  and  subject  to  a  rent  of  160/.  In 
1834  P.  fV.  Callaghan  purchased  the  whole,  subject 
to  this  sublease  of  46  acres,  for  6,000/.;  and  the 
object  of  the  bill  was  a  specific  performance  of  an 
agreement,  dated  the  14th  of  November  1837,  for  a 
sublease  of  the  mansion-house  and  35  acres  to  the 
plaintiff*,  for  his  own  life  and  two  other  lives ;  to  be 
free  of  all  rents  and  assessments  during  his  own  life, 
and  subject  to  a  rent  of  350/.  during  the  lives  of  the 
other  two,  if  they  should  survive  him. 

This  alleged  agreement  was  in  the  form  of  a  pro- 
posal by  the  plaintiff",  dated  the  14th  of  November 
1836,  and  an  acceptance  by  P.  W.  Callaghan,  dated 
the  1 6th  of  November ;  and  of  the  latter  date  was  a 
memorandum  signed  by  both,  in  these  words, — ^**  Rent 
to  become  due  and  payable  half-yearly,  on  every 
1st  day  of  May  and  Ist  day  of  November,  hencefor- 
wardy  Now  this  portion  of  the  property  being  about 
half  of  the  whole,  may  be  considered  as  subject  to 
about  half  of  the  whole  rent  of  1 60/.,  and  was  besides 
subject  to  half  of  the  whole  of  the  assessments.  By 
this  agreement,  Patrick j  the  owner,  was,  during  the 
whole  of  the  plaintiff's  life,  to  remain  subject  to  this 
rent  and  assessments,  without  receiving  any  rent  in 
return ;  so  that  it  was  not  only  a  present  of  the  pro- 
perty to  the  plaintiff*  as  it  belonged  to  Patricky  but  of 
the  rent  and  assessments  to  which  it  was  subject,  and 
this,  of  a  residence  and  lands,  upon  which  Patrick 
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was  himself  living,  as  he  continued  to  do  till  the  day      J84.I. 

of  his  death*  Callao  han 

It  was  so  obviously  impossible  to  support  this  ^  ^-  ^ 
transaction  as  a  purchase  and  sale,  that  the  plaintiff 
examined  several  witnesses  to  prove  that  the  owner, 
Patrick,  intended  to  make  a  present  of  the  property 
to  his  brother,  the  plaintiff.  It  would  be  hazardous 
to  rely  upon  this  evidence,  which  is  not  the  ground 
upon  which  the  bill  seeks  relief;  but  if  believed,  it 
would  go  far  to  disprove  the  plaintifi^'s  title  to  it,  as 
Courts  of  Equity  do  not  decree  specific  performance 
of  incomplete  gifts.  It  is  true  that,  in  general, 
Courts  of  Equity  do  not  refuse  their  assistance  to  a 
purchaser,  merely  because  the  price  is  inadequate, 
but  the  inadequacy  may  be  so  great  as  to  prove  fraud, 
or  that  the  parties  could  not  have  intended  a  contract 
of  sale,  and  such  is  the  present  case ;  and  the  evidence 
in  the  cause  not  only  proves  that  they  did  not  intend 
a  sale,  but  I  think  proves  what  they  did  intend. 

It  appears  by  an  Exhibit  that  the  plaintiff  having 
been  elected  Member  of  Parliament  for  Cork,  was  on 
the  9th  of  September  1837  called  upon  to  take  the 
oath  of  qualification  before  the  day  prefixed  in  the 
writ  of  summons  for  the  meeting   of  Parliament. 
Mr.  Terry,  the  solicitor,  proves  that  he  never  received 
instructions  from  Patrick,  but  that  he  received  in- 
structions from  the  plaintiff  to  prepare  the  instrument, 
dated  the  14th  of  November,  early  in  October,  who 
told  him  that  his  brother  was  to  give  him  the  house 
and  demesne,  and  that  he  wished  to  have  it  done  in 
th  at  way,  as  it  would  thereafter  enable  him  to  prove 
a  qualification  at  less  expense,  without  the  necessity 
of  proving  his   title-deeds   to   other  property;   and 
accordingly,  we  find  an  instrument  signed,  purporting 
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]84t.       to  entitle  the  plaintiff  to  a  property  exceeding  300/. 
Callaghan   P^^  annum ;  and  there  cannot  be  a  doubt  but  that  the 
^'         whole  transaction  took  place  in  order  to  afford  evidence 
of  the  plaintifi^s  qualification. 

This  inference  is  attempted  to  be  repelled  by  evidence 
that  the  plaintiff  had  a  qualification  elsewhere;  and 
that,  although  a  petition  against  the  plaintiff's  return 
for  Cork  had  been  in  contemplation,  the  intention 
had  been  abandoned,  and  that  abandonment  made 
known  to  the  plaintiff  before  those  documents  of  the 
14th  and  16th  oi November  were  signed:  this  is  not 
proved,  and  if  it  was,  it  would  be  of  no  avail.  The 
plaintiff  might  not  have  placed  confidence  in  such 
information ;  the  return  might  have  been  questioned 
by  other  parties,  and  the  plaintiff  might  have  thought 
it  advisable  to  be  armed  with  easy  proof  of  a  qualifi- 
cation, although  he  had  other  property  suflKcient. 
If  the  original  object  of  those  documents  was  to  afford 
evidence  of  a  qualification,  it  must  be  assumed  that 
such  object  continued  to  operate  at  the  time  of  their 
completion,  there  being  no  proof  of  any  change  of 
purpose,  or  of  any  other  intelligible  ground  for  their 
having  been  signed. 

Much  evidence  was  given  of  the  attachment  of 
Patrick  for  the  plaintiff,  to  whom  the  estate  had 
originally  belonged,  and  of  Patrick's  kind  intention 
towards  him.  These  facts  do  not  tend  to  displace  the 
proposition  that  the  documents  were  intended  only  as 
proof  of  a  qualification ;  and  if  they  prove  anything 
applicable  to  the  present  question,  would  only  tend  to 
show  that  the  parties  intended  a  gift,  which  is  not  the 
case  made  by  the  bill,  and  which,  if  it  had  been, 
would  not  have  raised  a  case  in  which  the  Court 
could  have  grautod  relief. 


Callaghan. 
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Another  objection  was  raised  to  the  specific  per-        i84i, 
formance  of  this  alleged  contract,  which  was  founded    ^ 

.       ®.  '  Callaghan 

upon  the  uncertainty  introduced  by  the  memorandum  v. 

of  the  16th  oi  November^  which  provides  for  the  pay- 
ment of  the  rent  "  henceforward,"  although  the  pro- 
posal of  the  14th  November^  accepted  without  qualifi- 
cation on  the  15th,  provided  that  no  rent  should  be 
paid  during  the  life  of  the  plaintiff.  It  was  suggested 
that  information  having  been  received  on  the  evening 
of  the  14th  that  the  threatened  petition  against  the 
return  of  the  plaintiff  would  not  be  persevered  in,  the 
necessity  of  showing  a  title  in  the  plaintiff  to  property 
of  the  value  of  300/.  per  annum  had  ceased,  and 
therefore  that  the  parties  agreed  to  the  immediate 
payment  of  rent.  It  would  be  very  difificult,  if  there 
were  no  other  objection,  to  reconcile  the  proposal  and 
this  memorandum.  The  plaintiff  asks  to  have  a  lease 
according  to  the  proposal,  and  therefore  without  any 
obligation  to  pay  rent  during  his  life ;  but  the  memo- 
randum provides  that  the  rents  shall  be  payable 
half-yearly  **  henceforward."  If  this  memorandum 
is  to  regulate  the  tenor  of  the  lease,  the  contract,  if 
there  were  any,  is  different  from  that  of  which  the 
bill  asks  a  specific  performance. 

Many  witnesses  were  examined  to  prove  that  the 
plaintiff  had  discharged  the  expenses  of  the  establish- 
ment. It  is  impossible  from  the  evidence  to  discover 
the  terms  upon  which  the  different  members  of  the 
family  were  living  together  in  the  house ;  but  the 
effect  of  the  whole  is,  that  the  same  system  was  fol- 
lowed for  the  years  1835,  1836,  and  1837,  and  that 
no  change  took  place  before  the  signature  of  the  pro- 
posal and  acceptance  in  November  1837  :  and  no  case 
is  made  by  the  bill  of  the  plaintiff  having  become 
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J|£*J^  entitled  to  any  interest  in  the  property  otherwise  than 
Callaghan  by  virtue  of  this  proposal  and  acceptance. 
Calla'oha».  "^^^  Respondent,  it  appears,  filed  a  cross-bill,  but 
the  decree  was  in  the  original  cause  only,  and  that 
decree  is  the  only  subject  of  the  present  appeal.  I 
think,  for  the  reasons  before  given,  that  the  plaintiff, 
the  Appellant,  has  wholly  failed  to  make  out  a  title 
to  a  decree  for  the  specific  performance  of  the  agree* 
ment,  which  he  states  in  his  bill,  and  that  the  decree 
of  dismissal  was  therefore  correct.  I  therefore  move 
your  Lordships  to  dismiss  this  appeal,  with  costs. 

Lord  Brougham : — I  entirely  agree  with  my  noble 
and  learned  friend  in  this  case.  The  more  the  whole  of 
the  evidence  in  the  cause  is  considered, — I  do  not  go 
to  the  evidence  in  the  cross-cause  at  all,  I  am  sup- 
posing that  not  to  be  here,  as  indeed  it  is  not ;  and  the 
answer  of  the  Appellant,  the  plaintiff,  in  the  original 
suit, — I  rely  merely  upon  the  evidence  in  the  cause, 
and  the  more  that  is  considered  I  am  the  more  clearly 
of  opinion  that  there  is  no  ground  whatever  to  sup- 
port this  bill  for  specific  performance.  It  is  perfectly 
clear  that  there  was  no  consideration  given  for  this 
lease  during  the  life  of  Daniel  Callaghan ;  he  was  to 
have  it  for  his  life  rent-free,  on  consideration  (which 
is  the  only  consideration)  that  after  his  decease,  for  the 
two  other  lives  of  Richard  and  George^ — his  younger 
brothers  certainly,  but  apparently  not  much  younger 
than  himself,— if  they  should  survive  him,  during  their 
ives,  the  consideration  given  then  is  the  rent  of  the 
value  of  350  Z.;  which  is  neither  more  nor  less  than 
no  consideration  at  all  for  the  interest  that  he  was 
himself  to  have,  namely,  his  own  life  interest  in 
the  estate. 
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I  think  there  can  be  no  doubt  what  the  meaning  of       i84i. 
this  transaction  was.     I  entirely  agree  with  my  noble    callaohIn 
and  learned  friend,  that  it  begins  and  ends  in  a  quali-  v- 

fication.  Much  argument  was  used  at  the  bar,  and  a 
great  deal  is  to  be  found  also  in  the  cases,  and  some 
evidence  also,  to  support  it,  is  given  to  show  that  the 
object  was  not  a  qualification  with  a  view  to  that  par- 
ticular election,  the  Cork  election,  which  had  just 
taken  place,  and  had  given  rise  to  a  notice  at  one 
time,  and  the  threat  of  a  petition :  that  petition  was 
abandoned  after  or  about  the  time  of  the  transaction 
in  question  ;  but  it  appears  to  me  to  be  perfectly  im- 
material in  the  case  whether  it  was  with  a  view  to 
that  election,  or  the  more  general  objects  to  which  my 
noble  and  learned  friend  has  adverted ;  namely,  that 
of  having  this  kind  of  interest,  this  lease  without  pay- 
ment of  the  rent — ^a  property  worth  360/.,  which 
would  thereafter  enable  him  to  prove  a  qualification 
at  less  expense,  without  the  necessity  of  proving  his 
title  to  other  property,  and  taking  over  witnesses  to 
prove  it.  Doubtless  that  was  the  very  object;  and  the 
evidence  shows  that  his  brother  gave  him  this  pro- 
perty for  that  purpose,  and  that  for  that  purpose  he  was 
to  use  it,  if  need  be.  Now  another  part  of  the  evidence 
of  Ccarden  Terry  clearly  shows  how  they  were  dealing 
with  the  property  generally;  how  the  family  was 
dealing  in  an  amicable  way  for  the  purpose  of  helping 
one  another :  he  says,  in  his  answer  to  the  seventh 
interrc^tory,  "  I  was  not  aware  that  such  proof  of  a 
qualification  would  be  attended  with  any  difficulty,'' 
that  is,  at  the  time  when  another  qualification  than 
this  was  contemplated ;  "  for  I  was  satisfied  that  his 
brothers  Richard  and  George^  and  his  sister  Mmy, 
would  have  released  his  property  from  any  claim  upon 


406  CASES  IN  THE  HOUSE  OF  LORDS. 

1841.  it,  if  they  thought  that  such  release  was  necessary  to 

' — ""    '  enable  him  to  qualify."   Now  this  relates  to  other  pro- 

V.  perty,  which  had  descended  to  him  from  his  father, 

Callaguaw.  ^^^  yp^j^  which  they  had  a  charge  against  him  tp  the 

amount  of  12,000/.,  as  is  sworn  to  in  the  deposition  of 
one  of  the  brothers,  Richard;  not  one  farthing  of  which 
had  been  paid,  but  only  the. interest  It  does  not 
appear  how  much  George  had  received  of  the  1 2,000/.; 
it  does  not  appear  very  exactly  what  his  patrimony 
under  his  father's  will  was;  but  it  appears  that  though 
the  interest  had  been  kept  down,  at  least  a  consi- 
derable part  of  the  12,000/.  remained  an  incum- 
brance upon  this  property:  and  his  sister  Mary  swears 
that  she  also  had  6,000/.  charged  upon  his  estate, 
not  a  farthing  of  which  she  had  received :  so  that 
there  is  at  least  20,000/.  or  30,000/.  charged  upon 
the  family  estate,  which  the  brothers  and  the  sister 
kindly  and  affectionately,  and  very  commendably  to- 
wards their  brother  Daniel^  were  willing  to  release 
for  the  purpose  of  giving  him  a  qualification.  *'  I  was 
satisfied,"  says  Mr.  Terry ^  "  that  Richard  and  George^ 
and  his  sister  Mary^  would  have  released  his  property 
from  any  claim  upon  it,  if  they  thought  that  such 
release  was  necessary  to  enable  him  to  qualify;"  that 
is  to  say,  that  they  would  have  given  him  but  a 
nominal  release,  to  make  it  clear  that  he  had  a  quali- 
fication ;  but  it  is  not  pretended  that  they  would  have 
released  from  20,000/.  to  30,000/.  of  their  own  patri- 
mony, and  given  it  up  entirely,  merely  to  give  him  a 
qualification.  It  is  perfectly  clear  that  they  meant 
no  such  thing,  and  that  they  would  never  have  done 
any  such  thing. 

I  think  it  is  perfectly  clear  that  Patrick^  in  this 
transaction,  never  meant  to  do  more  than  give  Daniel 
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this  qualification;  for  here  it  is  the  very  sum,  360 f.,        i84i. 
something  more  than  300/.,  leaving   a  margin,  to    callaguan 
make  it  appear  that  he  was  qualified  to  sit  in  Parlia-  »• 

ment  for  the  borough.  Other  grounds  might  have 
been  taken,  but  it  appears  perfectly  clear  that  there 
was  this  ground,  that  there  was  no  sale  in  this  case, 
and  that  no  consideration  was  given  for  it,  and  that 
no  interest  passed  from  Patrick  to  Daniel  in  this 
transaction.  It  is  very  remarkable,  as  was  indeed 
observed  by  the  Lord  Chancellor  in  giving  his  judg- 
ment, that  though  Mr.  Terry  was  acting  as  solicitor 
for  both  parties  (and  it  is  stronger  than  my  noble  and 
learned  friend  put  it),  no  instructions  were  given  by 
Patrickj  the  vendor,  or  rather  the  giver,  for  it  is  a 
gift  of  the  life  interest,  but  Mr.  Terry  says  that  lie 
received  instructions  from  Daniel^  and  had  no  com- 
munication whatever  with  Patrick. 

I  am  therefore,  my  Lords,  clearly  of  opinion  that 
the  bill  was  properly  dismissed  by  the  Lord  Chan- 
cellor; and  that  this  appeal  ought  to  be  dismissed, 
and  with  costs. 

Ordered  that  the  appeal  be  dismissed,  and  the 
decree  aflSrmed,  with  costs. 


END  OF  PART  II.    VOL,  VIII. 
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Robert  Henning  Parr Appellant,  i842: 

Feb.  17,  18, 

Her  Majesty's  Attorney-General,! 

at    the   relation   of    the    Hon.  W.  I  n^p^^^ents. 
F.  S.  PoNSONBY  and  Others,  Rate- '        ^ 
payers  in  the  Borough  of  Poole 

The  Act  5  &  6  TT.  4,  c.  76,  creates  a  public  trust  of  the  property      Municipal 
of  municipal  corporations  and  of  the  funds  raised  for  the  purposes    Corporations 
of  the  Act,  subject,  like    other  property  held  in  trust,  to  the       ji^^~^h 
jurisdiction  of  the  Court  of  Chancery.  /una. 

Although  the  Act  contains  provisions  for  correcting  abuses  in  respect         Trtut, 
of  the  borough  property,  there  is  nothing  in  it  to  exclude  the  ordi-    Jurisdiction, 
nary  jurisdiction  of  the  Court  of  Chancery  to  prevent  breaches  Multifarious- 
of  trust.  ^^' 

Held  accordingly,  by  the  Lords  (affirming  the  judgment  of  the 
Court  of  Chancery),  that  a  bond  given  by  the  town- council  of  a 
borough,  to  secure  compensation  out  of  the  borough  fund  to  an 
officer,  for  the  profits  of  offices,  some  of  which  he  continued  to 
hold,  was  a  breach  of  trust  and  illegal. 

Qucere,  whether  compensation  can,  under  the  Act,  be  given  for  the 
profiles  of  an  office  which  the  officer  voluntarily  resigned. 

It  is  difficult  to  lay  down  rules  as  to  multifariousness  applicable  to 
all  cases ;  but  if  a  case  is  an  entire  case  as  against  one  defendant, 
an  objection  for  multifariousness  cannot  be  made  by  another 
defendant,  who  is  connected  only  with  some  portion  of  the  whole 
case. 

IN  Michaelmas  term  1837,  Her  Majesty's  Attorney- 
general  filed  an  information  in  the  Court  of  Chancer}^ 
at  the  relation  of  the  Hon.  William  Francis  Spencer 
Ponsonhxfy  and  other  persons,  ratepayers  in  the  bo- 
rough of  Poolcj  in  the  county  of  Dorset^  against  the 
mayor,  aldermen,  and  burgesses  of  that  borough, 
and  Thomas  Arnold  and  the  Appellant,  stating  that 
the  burgesses  and  inhabitants  thereof,  previously  to 
the  passing  of  the  Municipal  Corporations  Reform, 
Act,  6  &  6  fVilL  4,  c.  76,  were  a  body  corporate  and 
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J^^       politic,  under   the    name   of  "  the    mayor,  bailiflTs, 

Parr       burgesses,  and  commonalty  of  the  town  of  Poole;'' 

rp^g        and  that  since  the  passing  of  the  said  Act,  the  burgesses 

Attorney-    and  inhabitants  were  a  body  corporate  and  politic, 

under   the   name   of  "  the   mayor,    aldermen,    and 

burgesses  of  the  town  and  borough  of  Pooled*     The 

information,  after  setting  out  the  68th,  65th,  and  66th 

sections  of  the  said  Act  (a),  stated  that  in  the  year 

(a)  By  sect.  58,  it  is  enacted,  '^  that  the  council  of  every  borough, 
on  the  9th  day  of  November,  shall  appoint  a  fit  person  not  being  a 
member  of  the  council,  to  be  the  town-clerk  of  such  borough,  who 
shall  hold  his  office  during  pleasure,  and  in  any  borough  may  be  an 
attorney,  &c, ;  and  the  council  of  every  borough  shall,  in  every  year, 
appoint  another  fit  person,  not  being  a  member  of  the  council,  to  be 
the  treasurer  of  the  borough,  and  also  such  other  officers  as  have 
been  usually  appointed  in  such  borough,  or  as  they  shall  think  neces- 
sary, &c.,  and  may  from  time  to  time  discontinue  the  appointment 
of  such  officers  as  shall  appear  to  them  not  necessary  to  be  re- 
appointed, &c. ;  and  in  case  of  a  vacancy  in  any  such  office  as  afore- 
said, by  death,  resignation,  removal  or  otherwise,  the  council  of  such 
borough  may  appoint  another  fit  person  in  the  place  of  the  person  so 
making  such  vacancy ;  provided  that  the  town-clerk  and  treasurer 
shall  not  be  the  same  person/* 

By  sect.  65,  it  is  enacted,  '^  that  the  council  elected  under  this 
Act  in  any  borough,  shall  have  power  to  remove  from  his  office  every 
bailiff,  treasurer,  or  chamberlain,  and  every  other  ministerial  or  exe- 
cutive officer  of  such  borough  and  body  corporate,  who  shall  be  in 
office  at  the  time  of  the  first  election  of  councillors  under  tliis  Act : 
and  every  such  bailiff,  treasurer,  or  chamberlain,  and  every  other 
ministerial  or  executive  officer  in  such  borough,  shall  continue  to  act 
in  the  same  capacity  as  heretofore,  and  to  execute  all  the  duties 
heretofore  belonging  to  his  office,  and  be  entitled  to  have  the  same 
salaries,  fees  and  emoluments  as  he  would  have  had  if  this  Act  bad 
not  passed,  until  he  shall  be  removed  from  his  office,  and  no  longer, 
unless  he  shall  be  reappointed  according  to  the  provisions  of  this 
Act,"  &c. 

By  sect.  66,  it  is  enacted,  "  that  every  officer  of  any  borough  or 
county,  who  shall  be  in  any  office  of  profit  at  the  time  of  the  passing 
of  this  Act,  whose  office  shall  be  abolished,  or  who  shall  be  removed 
from  his  office  under  the  provisions  of  this  Act,  or  who  shall  not  be 
reappointed  as  aforesaid,  shall  be  entitled  to  have  an  adequate  com- 
pensation, to  be  assessed  by  the  council  and  paid  out  of  the  borough 
fund,  for  the  salary,  fees  and  emoluments  of  the  office  which  he  shall 
so  cease  to  hold,  regard  being  had  to  the  manner  of  his  appointment 
to  the  said  office,  and  his  term  or  interest  therein,  and  all  other  cir* 
cumstances  of  the  case ;  and  every  person  entitled  to  such  compen- 
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1833  the  Appellant  was  elected  by  the  then  corpora-       J^^ 
tion  of  the  said  borough  to  the  office  of  town-clerk, 


sation  as  aforesaid,  shall  deliver  to  the  town-clerk,  or,  in  case  such 
person  shall  himself  be  town-clerk,  then  to  the  treasurer  of  the  Attornry- 
borough,  a  statement  under  the  hand  of  such  person,  setting  forth  the  vjbneral, 
amount  received  by  him  or  his  predecessors  in  every  year  during  the 
period  of  five  years  next  before  the  passing  of  this  Act,  on  account  of 
the  salary,  fees,  emoluments,  profits  and  perquisites  in  respect  whereof 
he  shall  claim  such  compensation,  distinguishing  the  office,  place, 
situation,  employment  or  appointment  in  respect  whereof  the  same 
shall  have  been  received,  and  containing  a  declaration  that  the  same 
is  a  true  statement,  according  to  the  best  of  the  knowledge,  informa* 
tion  and  belief  of  such  person,  and  also  setting  forth  the  sum  claimed 
by  him  as  such  compensation ;  and  the  town-clerk  or  treasurer,  as 
the  case  shall  be,  shall  lay  such  statement  before  the  council,  who 
shall  take  the  same  into  consideration  and  determine  thereon ;  and 
immediately  upon  such  determination  being  made,  the  person  pre- 
ferring such  claim,  if  he  shall  not  himself  be  the  town-clerk,  shall 
be  informed  thereof  by  notice  in  writing  under  the  hand  of  the  town- 
clerk  ;  and  in  case  such  claim  shall  be  admitted  in  part  and  disallowed 
in  part,  such  notice  shall  specify  the  particulars  in  which  the  same 
shall  have  been  admitted  and  disallowed  respectively ;  and  in  case 
the  person  preferring  such  claim  shall  think  himself  aggrieved  by 
the  determination  of  the  council  thereon,  or  in  case  one -third  of  the 
members  of  the  council  shall  subscribe  a  protest  against  the  amount 
of  compensation  allowed  by  the  determination  of  the  council,  as  ex- 
cessive, it  shall  be  lawful  for  the  person  preferring  such  claim,  or 
any  member  of  the  council  who  shall  subscribe  such  protest,  to  ap- 
peal to  the  Lords  Commissioners  of  His  Majesty *s  Treasury,  who 
shall  thereupon  make  such  order  as  to  them  shall  seem  just ;  and  such 
order,  signed  by  three  or  more  of  such  Lords  CommLssioners,  shall  be 
binding  on  all  parties :  Provided  always,  that  if  the  council  shall  not 
determine  on  such  claim  within  six  calendar  months  after  the  afore- 
said statement  shall  be  delivered  to  the  town-clerk  or  treasurer,  as 
the  case  shall  be,  such  claim  shall  be  considered  as  admitted  :  Pro- 
Tided  also,  that  it  shall  not  be  lawful  for  any  member  of  the  council 
to  subscribe  such  protest  as  aforesaid,  except  within  such  period  of 
BIX  calendar  months  :  Provided  also,  that  the  person  preferring  such 
claim,  if  any  member  of  the  council  shall  so  require,  upon  receiving 
notice  in  writing  signed  by  the  town  clerk,  unless  such  person  shall 
himself  be  town-clerk,  in  which  case  no  such  notice  shall  be  requi- 
site, shall  from  time  to  time  attend  at  any  meeting  or  adjourned 
meeting  of  the  council  for  the  investigation  of  such  claim,  and  then 
and  there,  upon  his  oath  or  solemn  affirmation  to  be  taken  or  made 
before  the  mayor,  who  is  hereby  authorised  to  administer  the  same, 
shall  answer  all  such  questions  as  shall  be  asked  by  any  member  of 
the  council  touching  the  matters  set  forth  in  the  statement  subscribed 
by  such  person  as  aforesaid,  and  produce  all  books,  papers  and 
writings  in  his  possession,  custody  or  power,  relating  thereto  :  Pro- 
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184-2.  and  was  also  appointed  clerk  of  the  peace  of  the  town 
Parr  ^^^  county  of  the  town  of  Poole;  and  he  continued 
J'-  to  hold  both  these  offices  until  after  the  passing  of 

Attorney-   ^he  said  Act :  That  he  was  also  appointed  to,  and  held 
at  and  subsequently  to  the  passing  of  the  said  Act, 
several  other  offices,  the  appointment  to  which  did 
not  belong  to  the  said  corporation ;  viz.  the  offices  of 
clerk  to  the  magistrates,  clerk  to  the  coroners,  under- 
sheriff,  clerk  to  the  commissioners  of  land-tax  and 
assessed  taxes,  solicitor  to  the  overseers  and  board  of 
guardians,  and  clerk  to  the  commissioners  for  lighting 
and  watching  the  said  town :   That  soon  after  the 
passing  of  the  said  Act,  he  resigned,  or  expressed  his 
intention  to  resign,  the  offices  of  town-clerk  and  cleik 
of  the  peace,  and  to  retain  the  office  of  clerk  to  the 
magistrates,  the  holding  of  which  office  and  the  office 
of  clerk  of  the  peace,  by  the  same  person,  being  pro- 
hibited by  the  said  Act ;  the  Appellant  being  confident 
of  being  appointed  clerk  to  the  new  ms^istrates  under 
the  said  Act,  and  the  last-mentioned  situation  being 
more  appropriate  to  the  appointment  which  he  held 
of  clerk  to  the  guardians  of  the  poor,  and  he  con- 
ceiving at  the  same  time  that  it  was  necessary  for  him 
to  resign  his  situation  of  town-clerk  :  That  on  or  before 
the  1st  oi  Junuary  1836,  the  Appellant  resigned  the 
office  of  town-clerk,  and  also  the  office  of  clerk  of 
the  peace ;  and  in  consequence  of  such  resignation, 
he  was  not  re-elected  to  the  former,  nor  reappointed 
to  the  latter  office,  but  Thomas  Arnold  was  elected 

yided  also,  that  every  such  officer  who  shall  be  continued  in  or 
reappointed  to  such  office  under  the  provisions  of  this  Act,  and  who 
shall  be  subsequently  removed  from  such  office  for  any  cause  othor 
than  such  misconduct  as  would  warrant  removal  from  any  office  hoU 
during  good  behaviour,  shall  be  entitled  to  compensation  in  like  mtft- 
ner  as  if  he  had  been  forthwith  removed  under  the  provisions  of  thii 
Act,  and  had  not  been  continued  in  or  reappointed  to  such  office." 
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and  appointed  to  both  offices,  the  Appellant  retaining  ib42. 
the  office  of  clerk  to  the  magistrates  and  the  other  Varu 
offices  before  mentioned.  J'- 

X  HK 

The  information  then  stated  that  on  the  4th  of  Attobnrv- 
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Augtcst  1836,  a  statement  and  claim  was  delivered  in 
to  the  said  corporation  by  the  Appellant,  under  the 
provisions  of  the  said  Act  of  Parliament,  for  compen- 
sation for  the  loss  of  the  office  of  town-clerk,  the 
only  office  in  respect  of  which  he  was  entitled  to  claim 
compensation,  and  he  claimed  for  such  compensation 
the  sum  of  4,835  /.,  including  in  such  statement  and 
claim  the  profits  derived  from  the  office  of  town-clerk, 
clerk  of  the  peace,  and  all  the  other  offices  before 
mentionec!,  although  the  same  did  not  appear  by  the 
statement :  That  the  said  claim  was  not  submitted  to 
the  town-council  of  the  borough  until  the  6th  of 
October  1836,  when  a  meeting  was  held  for  the 
purpose  of  taking  the  claim  into  consideration,  and 
one-third  of  the  council  present  at  the  meeting  objected 
to  the  claim  being  received,  on  the  ground  that  the 
Appellant  had  voluntarily  resigned  the  office  of  town- 
clerk,  as  well  as  the  office  of  clerk  of  the  peace :  That 
on  the  14th  of  October,  to  which  day  the  said  meeting 
was  adjourned,  the  town-council  again  met  to  consider 
the  claim,  and  the  Appellant  was  examined  to  the 
accuracy  of  the  accounts  furnished  by  him  in  support 
of  it ;  and  although  the  claim  could  have  been  disposed 
of  on  that  day,  and  notwithstanding  that  one-third  of 
the  council  present  protested  against  any  adjournment, 
yet  adjournments  took  place,  first,  to  the  9th,  and 
afterwards  to  the  14th  of  November:  That  on  the 
10th  of  October  1836,  the  list  of  burgesses  was, 
according  to  the  provisions  of  the  said  Act,  revised 
by  the  mayor  of  the  borough,  the  Appellant  acting 
as  one  of  his  assessors,  when  about  eighty  persons,  who 
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1842.  had  been  frequently  excused  their  rates  on  the  ground 
Parr  ^^  poverty,  were  placed  on  the  roll  of  burgesses,  their 
*'-  rates  due  and  in  arrear  having  been  previously  paid 
AiTOHif  BY-  up :  That  under  the  provisions  of  the  said  Act,  the 
Gbh ERAL.  annual  election  of  town-councillors  for  boroughs  takes 
place  on  the  1st  oi  November  in  each  year,  and  the 
said  meeting  of  the  14th  of  October  was  therefore 
adjourned  till  the  9  th  oiNooemher^  when  a  new  town- 
council  would  necessarily  have  been  elected  by  the 
burgesses,  with  such  addition  of  the  before-mentioned 
eighty  burgesses :  That  a  meeting  of  the  town-council 
took  place  on  the  2dd  of  November  1836,  according 
to  such  adjournments  as  aforesaid ;  and  at  that  meeting 
the  town-council,  adopting  the  Appellant's  statements 
and  calculations,  in  which  were  included  the  profits 
of  all  the  before-mentioned  offices,  determined  on  the 
claim,  and  awarded  to  the  Appellant  4,500/.  as  com- 
pensation, nominally  for  the  profits  of  his  office  of 
town-clerk,  but  virtually  of  all  the  said  offices ;  and 
determined  that  the  said  sum  should  be  paid  with 
interest,  by  four  annual  instalments,  to  be  secured  by 
bond  of  the  corporation,  according  to  the  provisions 
of  the  said  Act :  and  such  bond,  under  seal  of  the 
corporation,  had  subsequently  been  executed. 

The  information  further  stated  that  the  Appellant 
having  voluntarily  resigned  the  office  of  town-derk, 
as  well  as  tliat  of  clerk  of  the  peace,  was  not  entitled 
to  any  compensation  whatever  under  the  provisions 
of  the  said  Act ;  and  even  if  he  had  not  voluntarily 
resigned  the  said  office,  yet  that  he  was  only  entitled 
to  a  compensation  to  be  calculated  on  the  profits 
derived  by  him  from  the  office  of  town-clerk,  and  not 
in  respect  of  the  profits  derived  by  him  from  any  of 
the  otlier  offices  held  by  him  ;  but  the  sum  claimed 
by  the   Appellant  for   compensation,  and    the  sum 
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awarded  to  him  by  the  town-council,  was  made  up, 
not  only  of  the  profits  derived  by  him  from  the  office 
of  town-clerk,  but  also  of  the  profits  derived  by  him 
from  the  office  of  clerk  of  the  peace,  and  the  said 
several  other  offices :  That  the  only  office  held  by  the 
Appellant  under  the  corporation,  and  from  which  he 
could  be  removed  by  the  town-council,  was  the  office 
of  town-clerk,  and  that  was  the  only  office  in  respect 
of  which  he  was  or  could  be  entitled  to  compensation 
under  the  provisions  of  the  aforesaid  Act :  That  the 
Appellant  was  not  removed  from  any  of  the  said 
offices,  but  voluntarily  resigned  the  offices  of  town- 
clerk  and  clerk  of  the  peace :  That  the  profits  derived 
by  him  from  the  office  of  town-clerk  were  of  incon- 
siderable amount  as  compared  with  the  profits  of  the 
other  offices  held  by  him ;  and  if  the  said  compensa- 
tion had  been  calculated,  as  it  ought  to  have  been,  on 
the  profits  derived  from  the  office  of  town-clerk  only, 
and  not  on  the  profits  derived  from  that  office  jointly 
with  the  profits  derived  from  the  other  offices  held  by 
him,  such  compensation  would  bave  amounted  to  a 
much  less  sum  than  4,500  /. :  That  the  town-council 
had  not  any  power  to  award  compensation  to  the 
Appellant  in  respect  of  any  of  the  offices  held  by  him, 
except  the  office  of  town-clerk,  and  that  in  respect  of 
that  office  they  had  not  any  power  to  award  him  any 
compensation,  as  he  was  not  removed  from  the  same, 
but  voluntarily  resigned  it ;  and  the  award  of  any 
compensation  in  respect  of  any  of  the  said  offices  was 
illegal :  That  the  mayor,  aldermen,  and  burgesses  of 
the  said  borough,  acting  in  concert  with  the  Appellant, 
and  for  the  purpose  of  paying  the  said  bond,  at  a 
meeting  of  the  town-council  held  on  the  10th  of 
December  1836,  ordered  that  a  borough  rate  in  the 
nature  of  a  county  rate,  to  the  amount  of  5,000/., 
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should  be  made  and  levied  on  the  inhabitants  of  the 
said  borough ;  but  that  complaints  having  been  made 
of  the  rate,  the  said  corporation,  on  the  2d  and  Bd 
days  of  Jawwary  1837,  without  however  rescinding  the 
said  order  of  the  lOth  of  December  1836,  ordered  that 
a  sum  of  2,600/.  should  be  raised  by  a  borough  rate, 
payable  at  four  instalments,  in  the  months  oi  February^ 
April,  June,  and  August ,  then  next  ensuing. 

The  information  charged  that  the  Appellant  did 
not  in  his  aforesaid  statement  openly  make  any  claim 
for  compensation  for  the  office  of  clerk  of  the  peace, 
well  knowing  that  he  had  actually  and  voluntarily 
resigned  the  same ;  and  also  charged  that  he  resigned 
and  voluntarily  gave  up  the  office  of  town-clerk,  and 
was  not  by  any  act  of  the  town-council  removed  from 
the  same;  and  that,  not  having  been  so  removed, 
he  was  not  entitled  to  any  compensation  in  respect 
thereof;  nevertheless,  that  he  insisted  upon  receiving, 
and  the  town-council  insisted  upon  giving  him  the 
said  compensation,  which  was  calculated  not  alone 
upon  the  profits  of  the  office  of  town-clerk,  but  also 
of  all  the  said  other  offices.  The  information  then 
stated,  that  shortly  after  such  rate  as  aforesaid  had 
been  made,  an  order  was  made  by  the  council  of  the 
borough,  on  one  of  the  parishes  thereof,  and  on  one 
Francis  Turner^  an  inhabitant,  for  the  amount  of  the 
rate  claimed  against  him  ;  and  he  thereupon,  as  well 
on  his  own  behalf  as  on  behalf  and  with  the  concur- 
rence of  the  relators  and  numerous  other  persons, 
inhabitants  and  ratepayers  in  the  borough,  appealed 
against  such  rate,  and  the  appeal  came  to  be  heard  be- 
fore the  Recorder  of  the  borough  ;  and  the  hearing  of 
the  appeal  being  objected  toon  the  part  of  the  respon- 
dents thereto,  on  the  ground  of  a  defect  in  the  notice, 
the  Recorder  held  the  notice  defective,  and  refused  to 
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hear  the  appeal ;  and  an  application  to  the  Court  of  ib42. 
Queen's  Bench  for  a  mandamus  to  the  Recorder  to  hear  parr 
it  having  been  refused,  the  inhabitants  and  ratepayers  J' 
of  the  borough  had  not  then  any  remedy  whatsoever  Attorney. 
at  law  against  the  said  rate,  not  liaving  any  means  of  ^*^*^^ 
appealing  therefrom,  nor  being  able  to  try  the  validity 
thereof  by  replevy,  as  the  rate  was  also  for  other  pur- 
poses besides  the  said  compensation ;  and  the  compen- 
sation not  having  been,  by  reason  of  the  fraudulent 
adjournments  and  alteration  in  the  constitution  of  the 
town-council,  protested  against  by  one-third  of  the 
town-council,  no  appeal  lay  to  the  Lords  Commis- 
sioners of  the  Treasury,  according  to  the  provisions  of 
the  said  Act,  The  information  further  stated,  that 
the  mayor,  aldermen,  and  burgesses  of  the  said  bo- 
rough caused  two  instalments  of  the  said  rate  to  be 
levied,  and  threatened  and  intended  to  enforce  the 
payment  of  the  whole  of  the  compensation,  and  to 
apply  the  rate,  or  so  much  thereof  as  should  be  col- 
lected, in  satisfaction  of  the  principal-money  and 
interest  secured  by  the  bond  to  the  Appellant,  and  to 
make  and  enforce  another  rate  or  rates,  if  required, 
for  payment  of  the  residue  of  the  said  principal  and 
interest;  or  else  to  borrow,  on  the  security  of  the  rates 
to  be  made  on  the  inhabitants,  sufficient  money  to  pay 
off  and  discharge  the  said  bond :  and  that  the  Appel- 
lant not  only  claimed  the  said  compensation,  and 
insisted  on  the  validity  of  the  bond  for  securing  it, 
but  that  he  threatened  and  intended,  unless  restrained 
by  injunction,  to  institute  proceedings  against  the 
said  mayor,  &c.  for  compelling  payment  of  the  bond, 
and  to  assign  it  to  some  person  for  valuable  consi- 
deration, in  order  that  such  person  might  recover 
the  money  thereby  secured :  and  the  said  mayor,  &c. 
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1842.       threatened  and  intended  to  pay  the  said  bond,  and  to 
Parr       ^PP^Y  *^^  corporation  funds  for  that  purpose. 
J'-  The  information  prayed  that  it  might  be  declared 

Attorney-  that  the  Appellant,  having  voluntarily  resigned  the 
GsnfiRAL.  Qf^QQ  q{  town-clerk,  was  not  entitled,  under  the  said 
Act,  to  any  compensation  whatsoever  in  respect  of 
such  office,  or  the  loss  thereof,  and  that  the  town- 
council  of  the  borough  had  not  any  right  or  authority, 
under  the  said  Act,  to  award  to  him  any  compensation 
whatsoever  in  respect  thereof;  but  in  case  it  should 
appear,  or  the  Court  should  be  of  opinion,  that  he  did 
not  voluntarily  resign  the  office  of  town-clerk,  but 
was  removed  therefrom  by  the  corporation,  then  that 
it  might  be  declared  that,  according  to  the  true  con- 
struction of  the  said  Act,  by  virtue  of  the  provisions 
therein  contained,  the  Appellant  was  only  entitled  to 
compensation  for  the  office  of  town-clerk  only,  and 
not  entitled  to  any  compensation  in  respect  of  the 
several  other  offices  held  by  him  as  aforesaid,  or  any 
of  them ;  and  that  the  corporation  or  town-council 
had  not  any  right  or  authority  under  the  said  Act,  or 
the  provisions  therein  contained,  to  make  or  award  to 
the  Appellant,  any  compensation  in  respect  of  the 
last-mentioned  offices,  or  any  of  them :  And  that  it 
might  be  also  declared  that  the  said  sum  of  4,600/. 
having  been  awarded  to  the  A  ppellant,  in  respect  not 
only  of  the  office  of  town-clerk,  but  also  of  the  several 
other  offices  held  by  him,  the  award  of  such  compen- 
sation was  improper  and  illegal,  and  contrary  to  the 
provisions  of  the  said  Act,  and  not  in  any  manner 
binding  on  the  inhabitants  and  ratepayers  of  the  said 
borough :  And  that  it  might  be  further  declared  that 
the  said  bond  was,  under  the  circumstances,  fraudulent 
and  void ;  and  that  the  same  might  be  decreed  to  be 
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delivered  up  to  be  cancelled,  or  else  to  stand  and  be       1842. 
a  security  only  for  the  compensation  (if  any)  to  which       Pabe 
the  Appellant  might  be  entitled  in  respect  of  the  ofl&ce         *'• 
of  town-clerk :  And,  if  necessary,  that  it  might  be  re-  Attoknby- 
ferred  to  the  Master  to  inquire  and  certify  what  com-    ^^^^^^^ 
pensation  (if  any)  the  Appellant  was  entitled  to  under 
the  provisions  of  the  said  Act,  in  respect  of  the  office 
of  town-clerk ;   and   that   on  payment   of  what   the 
Master  should  certify  to  be  the  amount  of  such  com- 
pensation, the  Appellant  might  be  decreed  to  deliver 
up  the  said  bond  to  be  cancelled :  And  that  in  the 
meantime  the  Appellant  might  be  restrained  by  in- 
junction from  demanding  or  receiving  from  the  said 
mayor,  aldermen,  and  burgesses,  and  they  might  be 
restrained  from  paying  to  him  the  said  sum  of  4,500  /., 
or  any  part  thereof:  And  that  the  Appellant  might 
in  like  manner  be  restrained  from  commencing  any 
action  or  other  proceedings  against  the  said  mayor, 
&c.  upon  the  said  bond,  or  from  assigning  the  same. 

The  Appellant  demurred  to  the  information,  for 
want  of  equity,  for  multifariousness,  and  also  for  want 
of  parties  inasmuch  as  the  persons  who  had  paid  the 
instalments  of  the  rate  alleged  by  the  information  to 
have  been  levied  by  the  corporation,  were  not  made 
parties*  The  corporation  and  Thomas  Arnold  also 
demurred  jointly,  for  want  of  jurisdiction  and  want  of 
parties.  Both  demurrers  came  to  be  argued  before 
the  Master  of  the  Rolls  ;  and  they  were  allowed  by  his 
Lordship's  orders,  dated  the  14th  oi  December  1838  (b). 

The  Attorney-general  appealed  to  the  Lord  Chan- 
cellor. His  Lordship  heard  the  demurrers  argued 
for  several  days  in  January  1838,  and  by  his  judg- 

(A)  2  Keen,  190. 
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1842,  ment,  on  the  7th  of  November  1838,  declared  them 

Pabr  ^^^  ^^  ^^  ^^®  grounds  except  for  want  of  parties ; 

^'  and  his  Lordship  allowed  them  on  that  ground  alone, 

Attobkby-  but  gave  the  relators  leave  to  amend  (c). 

General. 

The  information  was  accordingly  amended  by  therein 
stating  that  the  rates  due  from  several  of  the  eighty 
persons  mentioned  as  having  been  placed  upon  the 
roll  of  burgesses,  were,  previously  to  the  revision  of 
the  burgess  list,  paid  or  tendered  to  the  overseers  by 
the  confidential  clerk  of  the  Appellant,  with  his  know- 
ledge and  authority;  and  that  the  Appellant  after- 
wards gave  to  one  of  such  eighty  persons  a  written 
indemnity  or  guarantie  against  any  rates  and  taxes  he 
might  be  called  upon  to  pay  in  consequence  of  be- 
coming a  voter:  that  at  the  election  for  new  town- 
councillors,  which  took  place  on  the  1st  oi  November 
1836,  the  Appellant  was  active  on  behalf  of  the  can- 
didates who  afterwards  voted  for  the  compensation, 
and  he  employed  and  paid,  out  of  his  own  monies, 
clerks  and  other  persons  to  assist  in  their  election. 
The  information  was  further  amended  by  striking  out 
the  statements  as  to  the  illegality  of  the  rate,  and  the 
charges  that  the  instalments  of  the  rate,  which  had 
been  paid,  had  been  paid  under  protest,  and  that  the 
amount  ought  to  be  returned  to  those  who  had  paid 
the  same ;  and  by  striking  out  of  the  prayer  so  much 
thereof  as  prayed  relief  consequent  upon  such  state- 
ment and  charge  {d). 

To  the  amended  information  the  Appellant  de- 
murred for  want  of  equity.  This  demurrer  came  to 
be  argued  before  the  Master  of  the  Rolls  on  the  7th  of 

(c)  4  Myl.  &C.  17;  seep.  33. 

(rf)  The  passages  stiuck  out,  on  ainendnient,  are  not  inserted  in 
the  above  statement  of  the  information. 
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February  1839,  and  was  overruled  by  his  Lordship's        ib42. 
order  of  that  date.  Vjlrvl 

Against  this  order,  and  the  Lord  Chancellor's  order        -,^- 

of  the  7th  oi  November  1838,  the  Appellant  appealed  Attokney- 

.     xu"    XT  Gbnbkal. 

to  this  House. 

Mr.  Bet  hell  and  Mr,  James  R%isselly  for  the  Appel- 
lant:— The  amendments  introduced  in  the  informa- 
tion went  far  beyond  the  leave  given  by  the  Lord 
Chancellor  {e).  Instead  of  adding  the  necessary  par- 
ties, the  Attorney-general  struck  out  the  allegations 
relating  to  the  rate,  and  introduced  a  new  charge 
wholly  unconnected  with  the  defect  of  parties.  There 
was  no  discussion  on  that  point,  nor  indeed  any  argu- 
ment before  the  Master  of  the  Rolls  on  the  demurrer 
to  the  amended  information;  his  Lordship  having, 
upon  the  opening  of  the  case  for  the  demurring  party, 
intimated  that  he  did  not  conceive  he  had  any  discre- 
tion after  the  decision  by  the  Lord  Chancellor,  over- 
ruling the  demurrers  to  the  original  information  on 
all  the  grounds  except  for  want  of  parties. 

The  propositions  which  the  Appellant  has  now  to 
support  are  these :  1st,  That  neither  the  original  nor 
amended  information  states  a  case,  according  to  which 
a  Court  of  Equity  would  have  jurisdiction  as  to  the 
matters  referred  to,  or  a  case  according  to  which  the 
informant  would  be  entitled  to  any  relief  if  the  Court 
had  jurisdiction  in  the  matter.  2dly,  That  the  Appel- 
lant not  having  been  reappointed  to  the  office  of 
town-clerk,  was  entitled  to  compensation  under  the 
provisions  of  the  Act  5  &  6  Will.  4,  c.  76,  and  that 
the  Act  empowered  the  town-council  to  determine  the 
amount  of  compensation ;  and  no  sufficient  ground  is 

(«)  4  Myl.  &  C.  33. 
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1842.        Stated  for  impeaching  their  determination,  if  it  could 
Parb       ^^  questioned  at  all  in  a  Court  of  Equity.     And, 
V'  3dly,  That  the  information  was  multifarious,  having 

Attorney-  been  exhibited  against  the  corporation  and  the  Ap- 
Gbmeral.  peiiant  for  several  and  distinct  matters  not  depending 
on  each  other,  and  in  some  of  which  the  Appellant 
was  not  in  any  manner  concerned ;  and  for  that  rea- 
son the  Lord  Chancellor  should,  as  the  Master  of  the 
Rolls  did  (f)f  dismiss  the  original  information. 

The  portions  of  the  Act  6  &  6  Will.  4,  c.  76,  mate- 
rial for  consideration  in  the  discussion  of  these  pro- 
positions, are  the  58th,  65th,  66th,  67th,  and  92d 
sections.  It  is  clear  on  the  true  construction  of  the 
66th  section  that  the  Court  of  Chancery  was  not  in- 
tended to  have  any  jurisdiction  over  the  matters  com- 
plained of  in  the  information,  as  against  the  Appellant: 
that  the  town-council  were  to  hear  and  determine 
the  question  of  compensation ;  and  that  their  determi- 
nation was  subject  to  appeal  only  to  the  Lords  of  the 
Treasury,  The  question  then  is,  whether  the  Act  of 
Parliament  has  not  provided  a  jurisdiction  exclusive 
of  all  other  jurisdictions  ?  The  Lord  Chancellor  con- 
ceived that  the  Act  had  created  a  trust  of  the  borough 
fund,  which  therefore  was  a  fit  subject  for  the  protec- 
tion of  a  Court  of  Equity ;  and  his  Lordship,  in  deli- 
vering that  opinion,  relied  on  his  own  judgment, 
concurring  in  that  point  with  the  Master  of  the  Rolls 
in  the  case  of  The  Attorney-GeJieral  v.  Aspinall  (g). 

The  grounds  on  which  the  Act  is  there  said  to 
create  a  trust  of  the  borough  fund  are,  that  that  fund 
is  appropriated  to  public  purposes,  and  therefore  a 
charitable  trust  is  created  ;  and  over  all  charitable 
trusts  the  Court  of  Chancery  has,  and  is  bound  to 

(/)  2  Keen,  190.  (g)  2  Myl.  &  C.  623,  and  1  Keen,539. 
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exercise,  jurisdiction.  That  is  the  process  of  reason-  i84-2. 
ing  in  the  Lord  Chancellor's  judgment  in  The  Attor-  p^^^ 
ney-general  v.  AspinalL     If  it  shall  be  finally  decided  «'• 

that  a  trust  of  the  borough  fund  has  been  created,  Attornry- 
calling  for  the  interposition  of  the  Court  of  Chancery,  G^"**^!" 
the  result  will  be  that  that  Court  will  be  bound  to 
interfere  with  every  payment  out  of  that  fund,  even 
the  salary  of  the  mayor  and  of  other  officers,  and  the 
expenses  of  making  and  revising  the  burgess  lists ; 
the  powers  of  the  Court  must,  in  fact,  be  exercised 
in  a  manner  different  from  the  usual  exercise  of  them 
in  the  administration  of  trusts.  But  there  is  not  any 
general  jurisdiction  in  the  Court  of  Chancery  to  pre- 
vent injustice :  one  of  its  own  doctrines  is,  that  its 
powers  are  limited  to  trusts,  as  described  in  the 
statute  of  Elizabeth  (h) ;  Williams  v.  Kershaw  (i),  Sllis 
V.  Selbj/  (A).  Where  a  right  is  created  by  statute,  and 
a  special  jurisdiction  is  at  the  same  time  created  for 
ascertaining  and  enforcing  it,  the  adjudication  of  the 
right  must  fall  within  the  jurisdiction  so  created,  and 
be  confined  to  that  particular  mode  of  enforcing  the 
right,  in  exclusion  of  every  other  jurisdiction.  The 
jurisdiction  created  is  not  cumulative,  except  where 
the  right  existed  before,  in  which  case  the  ordinary 
jurisdiction  is  not  ousted,  except  by  express  words  of 
exclusion  in  the  Act,  or  necessary  implication;  Griffith 
V.  Apprice{[)y  Rex  v.  Robinson {m)^  Gates  y.  Knight (n)^ 
Beckford  v.  Hood  {p).  The  jurisdiction  of  the  Court 
of  Chancery  is  resorted  to  in  this  case  on  the  ground 
that  the  particular  jurisdictions  created  by  the  66th 
section  of  the  statute  are  unable  to  redress  the  alleged 

(A)  43  Eliz.  c.  4.  (m)  2  Burr.  800. 

(i)  5  Clark  &  F.  1 1 1  (note).  («)  3  T.  Rep.  442. 

\k)  7  Sim.  352  ;  1  Myl.  &  C.  286.  (o)  7  T.  Rep.  620. 
(/)  Cro.  Eliz.  104. 
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184-2.       wrong;  and    the   case  of   The  Attomey-General  v. 
^'^       Brown  (p)  is  referred  to.     But  here  the  acts  com- 
V.  plained  of  fall  precisely  within  the  particular  jurisdic- 

Attornbt-  tions  provided  by  the  statute,  which  therefore  exclude 
Genebal.  jjjg  ordinary  jurisdiction.  The  mischievous  conse- 
quences that  will  arise  from  assuming  the  ordinary 
jurisdiction  of  the  Court  of  Chancery  to  be  applicable 
to  this  case,  will  be  to  embarrass  that  Court  with  the 
perpetual  squabbles  of  different  political  parties  sue* 
ceeding  each  other ;  one  party  applying  to  the  Court 
to  set  aside  what  the  other  party  had  done  in  respect 
of  the  application  of  the  borough  fund :  so  that  in 
inquiring,  according  to  the  principles  of  that  Court, 
into  instances  of  abuse,  circumstances  of  conduct  must 
be  investigated,  as  in  cases  of  charity,  and  party 
controversies  will,  therefore,  come  to  be  judged  of; 
the  individual  who  must  institute  such  inquiries  being, 
in  addition,  a  political  officer  of  the  Crown^  subject 
to  party  influences,  and  who  may,  at  any  time,  have 
a  successor  in  office,  who,  acting  under  similar  influ- 
ences, will  be  led  to  discontinue  investigations  entered 
on  by  his  predecessor.  The  Court  will,  in  feet,  be  an 
arena  for  political  discussion. 

As  to  the  Appellant's  right  to  compensation,  the 
Master  of  the  Rolls  was  of  opinion  that,  although  he 
might  have  resigned,  still  his  case  fell  within  the 
special  jurisdiction  provided  by  the  66th section,  taken 
in  connexion  with  the  provisions  of  the  58ih  and 
65th  sections.  The  Lord  Chancellor  thought  othe^ 
wise,  and  that  by  the  words  *^or  who  shall  not  be 
re-appointed  as  aforesaid,"  in  the  66th  section,  was 
intended  a  class  of  officers  distinct  from  those  whose 
offices  should  be  abolished,  or  who  should  have  been 


ip)  1  Swanst.  268. 
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removed ;  and  that  the  words  "  as  aforesaid  "  had  the        i842. 
effect  of  limiting  the  class  of  officers  to  those  compre-       p^^^ 
hended  in  the  58th  section,  that  is  annual  officers  not        ^*- 
reappointed.     But  these  words   are  to  be  taken  in   Attoakey- 
connexion  with  the  mode  of  appointment,  and  do  not    ^*^**^^ 
limit  the  class;  they  refer  to  and  mean  those  who 
shall  not  be  reappointed  according  to  the  provisions 
of  the  Act ;  otherwise  their  meaning  is  not  limited, 
and  they  exclude  persons  who  could  have  no  title  to 
compensation. 

[The  Lord  Chancellor: — If  a  person  voluntarily 
rf^igns,  how  can  it  be  said  that  he  is  removed  ?j 

Because  he  is  not  reappointed. 

\_Lord  Chancellor : — ^That  word  implies  a  continu- 
ance in  the  office  up  to  the  time  when  the  office  expires. 
How  can  it  be  applied  to  a  person  who  resigns  ?] 

Nothing  can  be  inferred  from  the  resignation  of 
the  Appellant,  because  that  arose  from  necessity.  The 
Legislature  did  not  intend  it  should  be  compulsory 
on  officers  to  continue  under  the  new  state  of  things ; 
but  it  iuteuded  that  they  should  resign  if  they  thought 
fit,  and  there  are  words  in  the  Act  answering  to  that 
intention.  The  Appellant  might  certainly  have  held 
the  office  of  town-clerk  a  few  days  longer ;  but  as  he 
held  several  offices  which  were  declared  to  be  incom- 
patible with  each  other,  he  was  forced  by  the  Act  to 
elect  between  them  sooner  or  later.  The  Appellant 
does  not  come  within  the  description  of  officers  re- 
moved, or  whose  offices  were  abolished,  but  he  con- 
tinues in  office  till  he  is  forced  to  resign ;  he  is  not 
reappointed,  and  in  that  view  he  cannot  come  within 
the  description  of  officers  removed.  The  Lords  of  the 
Treasury,  and  the  Court  of  Queen's  Bench,  both  con- 
sidered, in  the  case  of  the  common-clerk  of  Shrews- 

VOL.  VIII.  G  o 
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1842.        hury  (q)y  that  all  the  offices  dependent  on  that  of 

Parb       town-clerk  should  be  included  in  the  estimate  of  com- 

J'*         pensation,  and  the  same  appears  from  the  Treasury 

Attobmby-   minute  given  in  a  note  to  the  case  of  The  Queen  v. 

Gbnbbal.    rpf^  ^iorflTs  of  the  Treasury,  in  the  matter  of  Tib- 
hitts  (r).     The  present  is  a  claim  with  reference  to  a 
variety  of  offices  depending  on  the  office  of  town- 
clerk.     That  fact  appears  upon  the  information,  which 
sets  out  an  examination  of  the  Appellant  before  a 
Committee  of  the  House  of  Commons.     He  brought 
in  a  claim  for  the  office  of  town-clerk,  including  in 
his  claim  other  offices  which  he  was  obliged  to  resign 
as  incompatible  with  offices  which  he  retained.    If 
the  claim   were  false  in   amount,  it  would   in  the 
language  of  the  statute  be  only  excessive,  and  that 
excess  might  be  corrected  by  the  special  jurisdiction 
provided  by  the  Act  for  that  purpose.     The  Treasuiy 
minute  before  referred  to  states  that,  by  the  provisions 
of  the  Act,  compensation  was  to  be  made  to  all  cor- 
porate officers  whose  offices  should  be  abolished,  or 
who  should  be  removed  from  office  under  the  kA^ 
or  who  should  not  be  reappointed  :    and  in   fixing 
the  amount  of  compensation,  not  only  the  salary  and 
just  emoluments  of  town-clerk  were  to  be  taken  into 
consideration,  but  also  the  profits  of  the  legal  businesi 
executed  by  him  in  his  official  capacity,  and  thejost 
emoluments  of  other  corporate  appointments  held  by 
him  in  conjunction  with  the  office  of  town-clerk. 

[The  Lord  Chancellor: — That  is  in  pursuance  of tt 
undertaking  given  by  Lord  Melbourne  in  this  House 
on  the  discussions  on  the  bill :  but  the  compensatioi 
was  to  be  made  for  offices  corporate   usually  held 

{q)  The  Queen  v.  The  Lords  of  the  Treasury ,  in  the  mattarof 
Loxdale;  10  Adol.  &  £.  179. 
(r)  10  Adol.  &E.  375. 
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with  the  office  of  town-clerk,  and  then  only  in  cases        i845. 
,  where  the  offices  were  abolished  or  the  officer  re-       pTrr 
moved ;  not  where  the  officer  resigned.     The  infor-  v- 

ination  states  "  that  in  consequence  of  such  resigna-    attornkt- 
tion  the  Appellant  was  not  re-elected ;  that  he  resigned    Qbnbral. 
on  or  before  the  day  of  election,  and  then  Mr.  Arnold 
was  elected."     Therefore  the  resignation  must  have 
preceded  the  election.] 

Whether  the  Appellant  resigned  or  not,  the  town- 
council  were  bound  to  elect  a  town-clerk.  The 
Appellant  was  out  of  office  by  the  operation  of  the 
Act.  The  town-council  did  not  reappoint  or  offer 
to  reappoint  him,  and  the  proper  construction  of  their 
act  is  that  they  removed  him. 

[The  Lord  Chancellor : — The  reasons  of  his  resig- 
nation are  stated  in  the  information ;  and  not  being 
denied,  must  be  taken  to  be  true.  The  information 
states  that  he  resigned  the  offices  of  town-clerk  and  of 
clerk  of  the  peace,  because  he  conceived  them  to  be 
incompatible,  according  to  the  Act,  with  other  offices 
which  he  held  and  desired  to  retain,] 

The  Appellant  held  other  offices  with  the  office  of 
town-clerk,  which  the  Act  of  Parliament  made  in- 
compatible, and  he  resigned  some  of  them  rather  than 
be  turned  out:  then  was  he  not  removed  by  the 
operation  of  the  Act  ?  The  office  of  town-clerk  was 
vacated  to  give  the  town-council  the  power  of  doing 
what  the  Act  required.  The  proper  interpretation  of 
the  66th  section  would  be  to  comprehend  the  Appel- 
lant's case  within  its  terms,  as  the  Master  of  the  Rolls 
did,  and  allow  corporate  officers,  who  held  their 
offices  up  to  the  new  state  of  things,  and  were  then 
forced  to  resign  by  the  operation  of  the  Act,  to  fall 
within  the  class  of  officers  which  the  Act  declared 
entitled  to  compensation.     Although  the  Appellant's 
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1842.  claim  was  certainly  for  compensation  for  all  the 
Parr  offices  held  by  him,  and  for  loss  of  which  he  was 
J^-  entitled  to  compensation ;  The  Queen  v.  TTie  Mayor  of 
Attornby-  Bridgewater  (s)^  The  Queen  v.  T%e  Mayor  of  Nor* 
wich  {t) ;  in  form  it  was  a  claim  only  in  respect  of  one 
office,  which  is,  within  the  special  jurisdicticm  given 
by  the  Act,  entitled  to  compensation.  It  is  objected 
that  the  profits  derived  from  other  offices,  not  held 
of  the  corporation,  and  some  of  which  are  still  heU 
by  the  Appellant,  were  included  in  the  claim :  that 
did  not  appear  by  the  claim.  Another  objection  was 
that  the  Appellant  claimed  too  much,  and  gave  an 
exaggerated  statement  of  his  profits :  that  could 
be  inquired  into  by  the  town-council,  and  corrected 
under  the  special  jurisdiction  given  them  by  the  66tb 
section,  which  gave  the  same  jurisdiction  to  the  Lords 
of  the  Treasury  on  appeal,  in  case  the  town-coundl 
awarded  an  excess  of  compensation.  The  Appellant 
had  a  colourable  legal  title  to  compensation  under 
the  Act,  without  fraud,  and  in  that  case  the  Court  of 
Chancery  had  no  jurisdiction.  The  Appellant  laid 
his  statement  and  claim  before  the  town-council,  who 
inquired  into  it  and  allowed  the  compensation,  pro- 
ceeding according  to  the  special  powers  given  by  the 
Act  of  Parliament.  There  is  no  suggestion  in  the 
information  of  any  fraud  or  misconduct  in  which  the 
Court  of  Chancery  could  exercise  its  jurisdiction. 

The  Appellant's  demurrer  in  the  Court  below  was 
founded,  not  only  on  the  want  of  jurisdiction,  bat 
also  on  the  multifarious  character  of  the  infonnatioSi 
uniting  together  matters  of  a  difierent  nature,  and 
contemplating  two  distinct  objects  and  remedies;  one 
afiecting  the  personal  rights  of  the  Appellant,  the 

(s)  6  Adol.  <&  £.  339.  {t)  8  AdoL  &  £.  633. 
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Other  seeking  relief  to  the  inhabitants  of  the  borough 
against  a  rate  alleged  to  have  been  improperly  made 
and  levied.  There  is  no  privity  between  the  Appel- 
lant and  inhabitants,  and  no  connexion  between  the 
Appellant's  claim  on  the  borough  fund  and  the  in- 
habitants' right  to  have  the  rate  quashed,  and  the 
monies  paid  by  them  repaid.  It  is  true  those  monies 
have  been  paid  into  the  general  fund  of  the  borough, 
and  therefore  subject  to  the  payment  of  the  Appellant's 
bond ;  but  if  the  Attorney -general  filed  an  information 
to  reform  or  recal  the  rate,  suggesting  that  it  had 
been  made  for  an  unlawful  purpose,  a  person  who 
had  only  a  claim  on  the  borough  fund  would  not  be 
a  proper  party  to  that  suit.  It  is  clear  that  this  in- 
formation is  severable  into  two  distinct  suits,  to  be 
supported  on  different  principles ;  to  one  of  which  the 
Appellant  might  be  a  proper  party,  but  not  to  the 
odier. 

[The  Ijord  Chancellor: — The  information  states 
that  the  rate  was  made  to  provide  for  the  payment 
of  the  bond }  and  one  part  of  it  seeks  to  restrain  the 
corporation  from  enforcing  the  rate,  and  the  other 
part  seeks  to  restrain  them  from  paying  the  bond  out 
of  the  borough  fund.] 

All  the  statements  and  charges  in  the  information 
in  respect  of  the  rate  may  stand  without  the  Appel- 
lant being  a  party ;  and  all  the  charges  respecting  the 
bond  may  stand  against  him  without  the  corporation. 
The  late  Lord  Chancellor,  in  his  judgment  in  the 
Court  below  on  this  objection  to  the  information,  says, 
•*  If  Mr.  Parr  had  nothing  to  do  with  some  part  of 
the  case,  he  could  not,  I  apprehend,  complain.  If  it 
were  competent  for  him  to  do  so  in  such  a  case,  there 
might,  in  many  instances,  be  a  denial  of  justice  :  the 
case  against  one  defendant  may  be  so  entire  as  to  be 
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1842.  incapable  of  being  prosecuted  in  several  saits,  and 

Parr  y^t  some  Other  defendant  might  be  a  necessary  party 

J^'^  to  some  portion  only  of  the  case  stated  (ii)."  And  then 

Attorney-  his  Lordship  refers  to  the  case  of  Turner  v.  Iiobinson{x). 

Gbnsral.  jjjgj.g  jg  jjQ  similitude  between  the  present  case  and 

Turner  v.  Rohinson^  or  the  other  case  relied  on  in  the 
Court  below,  The  Attorney-General  v.  Cradock  (y), 
further  than  that  there  were  in  all  of  them  demurrers 
for  multifariousness :  neither  these  cases,  nor  the  rea- 
soning of  his  Lordship,  answer  the  Appellant's  objec- 
tion to  this  information.  If  the  case  made  by  the 
information  against  him  was  an  integral  part  of  an 
entire  case,  he  could  not  complain  of  being  made  a 
party  ;  but  if  the  information  joins  together  matters 
in  which  he  has  no  interest,  it  must  be  held  to  be 
multifarious.  The  best  test  of  multifariousness  is  that 
the  information  may  be  severed  into  two  disUnct 
suits ;  one  for  relief  against  the  rate,  the  other  for 
relief  against  the  bond.  The  Appellant  had  nothuig 
to  do  with  the  rate;  the  validity  of  it  could  not  be 
tried  in  the  Court  of  Chancery,  there  being  no  fraud; 
it  was  purely  a  question  of  law.  The  Appellant  has 
no  lien  on  the  rate ;  his  bond  is  payable  out  of  the 
borough  fund,  and  it  is  immaterial  to  him  whether 
the  rate  is  valid  or  not. 

The  Solicitor-general  (Sir  W.  Follett)^  and  Mr. 
Pemberton^  appeared  for  the  Respondents,  but  were 
not  called  on  (z). 

(u)  4  Myl.  &  C.  31.  (y)  3  Myl.&  C.  85. 

(x)  1  S.  &S.  313. 

(z)  The  following  were  tlie  reasonB  annexed  to  the  Responl' 
ents'  printed  case,  and  subscribed  by  Mr.  Pemherton  and  Mr.  A  & 
Follett'.-' 

Because,  by  the  effect  of  the  Act  5  &  6  IVilL  4,  c.  76,  the  properijr 
of  municipal  corporations,  and  the  funds  to  be  raised  for  the  fi^ 
poses  of  the  Act,  are  made  subject  to  trusts  ;  and  are  liable,  thet^ 
fore,  like  all  other  trust  property,  to  the  jurisdiction  of  the  Cooit 
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The  Lord  Chancellor  (Lord  Lyndhurst) : — I  believe,         1842. 
Mr.  Solicitor-general,  we  are  all  of  opinion  that  this        Vx^vl 
is  a  public  trust ;  that  these  funds  are  held  by  the         ^*'- 
corporation,  subject  to  a  trust,  so  as  to  give  a  Court  of    Attorney- 
Equity  jurisdiction  over  the  subject-matter;  and  that       ^^^^^^ 
these  funds  have  been  applied,  at  least  in  one  instance, 
for  a  purpose  to  which    they  could  not  properly  be 
applied,  namely,  for  the  purpose  of  giving  compensa- 
tion for  offices  which  the  party  still  holds.     It  seems 
to  me  that  that  is  a  sufficient  ground  for  maintaining 
the  judgment  of  the  Court  of  Chancery. 

Lord  Campbell: — I  see  no  ground  for  any  difficulty 
upon  the  subject.  Before  the  Municipal  Corporations 
Regulation  Act  passed,  certainly  the  corporation  pro- 
perty was  not  subject  to  any  trust :  the  corporations 
might  do  with  it  whatever  they  chose ;  and,  generally 
speaking,  no  relief  could  be  obtained  either  at  law  or  in 
equity  for  any  misapplication  of  that  property.  The 
Municipal  Corporations  Act  creates  a  trust  for  corpora- 
tion purposes ;  first,  for  certain  specified  purposes,  and 

of  Chancery,  unless  such  jurisdiction  be  excluded  by  the  terms  of 
the  Act. 

Because  there  is  nothing  in  the  Act  of  5  &  6  Will.  4,  c.  76, 
which,  according  to  the  proper  construction  of  its  provisions,  ope- 
rates to  take  away  this  jurisdiction  of  the  Court  of  Chancery  in  the 
present  case. 

Because  the  payment  of  the  compensation  secured  by  the  said 
bond  to  the  said  Robert  Henning  Parr,  under  the  circumstances 
stated  in  the  information,  would  be  a  misapplication  of  the  trust 
property. 

Because  the  said  Robert  ITenning  Parr,  having  voluntarily  re- 
signed the  offices  mentioned  in  the  information,  is  not,  according  to 
the  proper  construction  of  the  Act  5  &6  Will, 4,  c. 76,  entitled  to 
any  compensation ;  and  at  all  events  is  not  entitled,  under  the  cir- 
cumstances stated  in  the  information,  to  compensation  for  the  several 
offices  not  held  under  the  corporation,  or  which  have  not  been 
abolished,  or  from  which  he  has  not  been  removed  under  the  provi- 
sions of  the  said  Act;  all  of  which  are,  however,  included  in  the 
amount  secured  by  the  said  bond. 
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1842.  then,  when  these  are  answered,  for  otlier  general  pur- 
Parb  poses,  for  the  benefit  of  the  town.  Then  this  being 
V.  trust  property,  there  is  nothing  in  the  Act  of  Par- 
j^TTORNRY-  liament  to  take  away  the  jurisdiction  which  the  Court 
General,  ^f  Chancery  would  otherwise  have  over  it,  or  to  take 
away  the  right  which  the  subject  would  otherwise 
have  to  relief  in  a  Court  of  Equity,  in  case  of  any 
misapplication  of  the  trust  property.  Now  looking  at 
this  information,  the  allegations  in  it  state  a  case  of 
frauds  There  may  be  no  foundation  for  it ;  but  surely, 
if  the  allegations  are  true,  there  is  a  case  of  gross 
fraud.  I  give  no  opinion  as  to  Mr.  Parr*s  right  to 
compensation  for  the  office  of  town-clerk.  It  may 
turn  out,  when  the  matter  is  properly  investigated, 
that  the  office  was  abolished ;  and  then,  notwithstanding 
his  resignation,  he  may  be  entitled  to  compensation. 
Upon  that  point  it  is  unnecessary  to  give  an  opinion, 
although  there  seems  to  me  to  be  great  difficulty  in 
saying  that  he  could  be  entitled  to  compensation  when 
he  had  voluntarily  resigned  the  office.  But  apart  from 
the  compensation  awarded  to  him  for  his  office  of 
town-clerk,  it  is  positively  alleged  that  compensation 
has  been  granted  to  him  for  several  offices,  which  are 
wholly  unconnected  with  the  office  of  town-clerk,  and 
some  of  which  he  still  holds.  If  that  be  so,  the  bond 
is  illegal ;  and  it  would  be  a  gross  misapplication  of 
the  borough  fund  to  apply  it  for  the  purpose  of  paying 
off  such  a  bond.  I  therefore  see  no  ground  at  all  for 
saying  that  the  case,  as  set  out  in  this  information, 
is  not  one  which  calls  for  the  interference  of  a  Court 
of  Equity. 

Lord  Cottenfiam : — ^The  case  having  been  disposed 
of  by  the  two  noble  and  learned  Lords  who  have  now 
given  their  opinions,  I  will  only  say  that,  after  attend- 
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ing  to  all  that  has  been  urged  at  the  bar,  I  have  heard 
nothing  tliat  could  alter  the  opinion  which  I  formed 
in  the  Court  of  Chancery,  after  a  very  mature  con- 
sideration of  all  the  allegations  in  the  information, 
upon  which  the  question  must  necessarily  depend.  It 
having  been  established  in  the  case  of  the  Attorney- 
General  v.  Aspinall — which  I  believe  has  not  been 
brought  here  by  appeal,  and  which  has  been  followed  by 
other  cases  in  the  Court  of  Chancery — ^that  a  borough 
fund  is  constituted  a  trust  fund  by  this  Act  of  Par- 
liament, the  question  then  is,  whether  the  information 
states  a  case  of  breach  of  trust,  of  improper  dealing 
with  that  which  is  held  by  the  corporation  for  public 
purposes,  and  therefore  in  that  sense  to  be  considered 
a  trust  fund,  and  subject  to  the  jurisdiction  of  the 
Court  of  Chancery,  for  the  purpose  of  preventing 
breaches  of  trust  and  abuses  of  that  sort  of  confi- 
dence, whether  reposed  in  individuals  or  corporations. 
Looking  at  the  information,  we  find  that  it  states 
that,  which,  beyond  all  doubt,  would  constitute  a 
great  abuse  of  this  property,  and  therefore  a  breach 
of  trust.  Nothing  more  is  required  to  bring  the  case 
within  the  jurisdiction  of  the  Court  of  Chancery,  and 
therefore  it  becomes  impossible  that  a  general  demurrer 
for  want  of  jurisdiction  can  be  supported. 

The  only  other  part  of  the  case  now  under  conside- 
ration is  one  which  applies  only  to  the  first  decision ; 
for  it  does  not  apply  to  the  decision  by  the  Master  of 
the  Rolls,  of  which  your  Lordships  have  heard  nothing 
at  the  bar.  That  has  been  entirely  passed  over ;  yet 
that  is  one  of  the  orders  against  which  the  appeal  is 
presented.  The  objection  for  multifariousness  applies 
only  to  the  order  upon  the  information  before  it  was 
amended.  Now  nothing  can  be  more  difficult  than 
to  lay  down  rules  as  to  multifariousness.     As  cases 
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1842.  necessarily  come  before  the  Court  in  various  shapes, 
Parr  many  matters  are  to  be  considered  before  a  rule  can 
^'  be  laid  down  applicable  to  all  cases ;  because,  however 

Attornbt-   important  it  is  to  prevent  one  defendant  from  being 
exposed  to  the  expense  of  litigation,  where  it  appears 
that  he  is  only  interested  in  part  of  it,  yet  if  that  rule 
were  to  be  strictly  adhered  to,  it  would  frequently 
become  impossible  to  agitate  the  whole  case  when 
some  one  defendant  was  interested  only  in  part  of  it. 
That  was   brought  under  the  consideration   of  Sir 
John  Leachj  who  laid  down  no   general  rule ;  but 
with  the   ability  which    belonged  to  him — probably 
more  than  to  any  other  Judge— of  stating  with  great 
precision  the  grounds  upon  which   he   conceived  a 
particular  rule  ought  to  be  adopted,  in  the  case  re- 
ferred to  (a)  he  puts  it  upon  this,  that  if  the  case  be 
an  entire  case  as  against  one    defendant,  no  other 
defendant  then  has  a  right  to  complain,  although  he  is 
connected  only  with  some  portion  of  the  whole  case. 
The  consequence  of  adopting  a  different  rule  would 
obviously  be,  that,  in  order  to  prevent  an  objection 
for  multifariousness,  you   must  split  an  entire  case. 
Now  if  the  facts  of  this  case  be  considered,  it  is  obvious 
that  there  is  but  one  entire  case  against  the  corpora- 
tion.    It  is  said  that  that  is  out  of  Courts  because,  by 
amending  the  information,  the  Attorney-general  has 
withdrawn  part   of  his  case.     Now  the  plaintiff  is 
bound  to  ask  all  the  relief  that  he  may  be  entitled  to, 
and  the  amendment  is  certainly  advancing  part  of 
his  case.     But  the  question  upon  the  information,  be- 
fore it  was  amended^  was,  is  the  case  stated  an  entire 
case  as   affects   the  corporation?     The   case  stated 
originally  was  this :  here  is  a  bond  given  for  an  im- 

(a)  Turner  t.  Robinson,  1  Sim.  &  S.  313. 
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proper  purpose,  throwing  a  charge  upon  the  borough  1842. 
fund  to  which  it  ought  not  to  be  liable.  In  order  to  pl^ 
get  a  fund  to  meet  the  demand  upon  the  bond,  a  rate  «'• 

is  imposed,  and  money  levied  from  the  ratepayers,  attornet- 
to  pay  that  illegal  demand :  and  the  information  seeks 
protection  against  the  bond,  and  seeks  protection 
against  the  illegal  rate.  The  illegality  affecting  the 
bond  also  creates  an  illegality  affecting  the  rate, 
because  the  rate  is  imposed  for  the  illegal  purpose  of 
laying  a  burthen  upon  the  borough  fund,  to  which 
that  fund  ought  not  to  be  subject.  If,  therefore,  this 
matter  were  split  into  two  cases,  which  according  to 
the  argument  of  Mr.  Parr's  counsel  would  be  neces- 
sary, it  would  be  one  information  complaining  of  the 
bond,  and  another  information  complaining  of  the 
rate:  the  case  as  against  the  corporation,  as  to  both, 
being  identically  the  same,  the  same  facts,  the  same 
circumstances,  all  the  allegations  would  be  the  same; 
but  the  relief  prayed  in  the  one  case  would  be  applied 
to  the  bond,  and  in  the  other  case  applied  to  the  rate. 
That  is  precisely  the  case  contemplated  by  Sir  John 
Leachy  where  there  is  one  entire  case  as  against  one 
defendant;  in  which  case  the  other  defendant  cannot 
object  because  he  happens  to  be  connected  only  with 
a  portion  of  the  entire  case.  Upon  these  grounds 
I  thought,  and  I  still  think,  that  the  objection  for 
multifariousness  does  not  apply  to  this  case. 

The  Lord  Chancellor : — It  must  be  understood  that 
we  decide  nothing  as  to  the  point  of  the  case,  about 
the  construction  of  that  part  of  the  Act  which  relates 
to  the  reappointment  of  the  town-clerk.  It  is  not 
necessary  for  this  purpose :  what  I  rely  upon  is,  that 
the  party  is  in  possession  of  some  of  those  offices  for 
which  he  claims  to  receive  compensation. 
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1842.  Lord  Cottenham  : — When  the  case  was  before  me 

Park       ^^  ^^^  Court  of  Chancery,  I  took  care  to  guard  myself 

V.  against  being  supposed  to  have  decided  that  point. 

Attorney-   It  was  not  necessary  to  decide  it,  because  there  were 

Obkbral.    other  matters  upon  the  face  of  the  information,  which, 

supposing  even  that  point  had  been  in  favour  of  Mr. 

Parr  J  would  have  made  it  necessary  to  overrule  the 

demurrer. 

Appeal  dismissed,  and  the  orders  complained  of 
affirmed,  with  costs. 
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James  Brown  of  JEskmills,  near  JEdin-")   j      „    . 

w,* i^fp^-    ,r4w 

Alexander  Annandale  and  Son,  Pa-l 

per  Manufacturers  at  Polton^  in  the  >  Respondents. 
County  of  Alid^Lothian    -     -     -     -J 

It  Lb  essential  to  the  validity  of  a  Scotch  patent  that  the  invention        Patent 
or  improvement  for  which  it  is  g^nted  should  be  new  in  England 
as  well  as  in  Scotland. 

Accordingly,  evidence  of  the  use  of  an  invention  in  England  pre- 
vious to  the  date  of  a  patent  for  it  in  Scotland,  is  admissible,  and 
sufficient  to  make  the  patent  void  ;  et  vice  versd. 

J  HE  question  in  this  case  originated  in  an  appli- 
cation by  the  Appellant  to  the  Court  of  Session  for 
an  interdict  or  injunction  against  the  use,  by  the 
Respondents,  of  a  certain  apparatus  or  machinery  in 
the  manufacture  of  paper,  at  their  works  at  Polton^ 
in  the  county  of  Mid- Lothian.  The  Appellant's  aver- 
ment was,  that  he  had  invented  certain  improvements 
in  the  machinery  for  making  paper,  for  which  he  had 
obtained  letters-patent;  that  the  machinery  so  invented 
by  him  had  not  been  known  to  or  practised  by  others 
before  the  date  of  the  letters-patent;  and  that  the 
Respondents,  without  his  license  or  consent,  had  used 
and  were  continuing  to  use  his  said  invention,  or  part 
thereof,  to  his  serious  injury  and  damage. 

Hie  Respondents  in  their  answers  stated,  that  the 
machinery  employed  by  them  was  purchased  by  them 
of  Mr.  John  Evans,  paper  manufacturer,  of  Birming- 
ham^  who  obtained  a  patent  for  it  in  1839  ;  and  that 
it  was  substantially  different  from  that  described  in 
the  Appellant's  specification ;  and  even  if  it  could  be 
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1842.        supposed  that  their  machinery  was  the  same  with  the 
Bbown      machinery  so  described   by  the  Appellant,  that  his 
^'  patent  was  invalid  on  several  grounds ;  but  more  par- 

ticularly, because  his  alleged  invention  or  improve- 
ments were  not  new,  having  been  known  and  publicly 
used  both  in  England  and  In  Scotland  prior  to  the  date 
of  the  patent :  in  particular,  that  the  alleged  inven- 
tion was  previously  known  to  and  practised  by  the 
said  John  JSvam ;   by  Messrs.  Turner,  paper  manu- 
facturers at  Fountain  Mills,  Bermondsey,  near  London ; 
by  Messrs.  Smith  &  Allnutt,  paper  manufacturers  of 
Great  Ivy  Mills,  near  Maidstone,  in  the  county  of 
Kent;  and  by  several  other  paper  manufacturers  in 
England.    The  Respondents  referred  also  to  a  patent 
for  Scotland,  which  was  obtained  by  a  Mr.  Dickenson, 
dated  the  24th  o{  December  1827  and  22d  of  January 
1828,  for  certain  machinery  or  apparatus  invented  by 
him ;   and  they  alleged  that  the  invention  of  Mr. 
Dickenson  was  the  same  in  substance  and  effect  with 
the  invention  claimed  by  the  Appellant,  and  was  used 
in  Scotland  prior  to  1836. 

While  matters  were  in  this  state  the  Appellant 
instituted  an  action  against  the  Respondents,  in 
which  he  set  forth  his  letters-patent,  and  recited  the 
specification  of  his  alleged  invention :  then  he  averred 
that  the  Respondents  had  infringed  and  were  con- 
tinuing to  infringe  the  patent ;  and  concluded  against 
them  for  payment  of  1,000/.  in  damages. 

The  Respondents  met  this  action  as  they  had  met 
the  application  for  injunction.  They  denied  the  in- 
fringement, and  averred  that  the  machinery  employed 
by  them  in  the  making  of  paper  was  substantially  dif- 
ferent from  what  the  Appellant  claimed  as  his  inven- 
tion ;  and  they  again  pleaded  the  invalidity  of  the 
patent,  inter  alia,  ^^  because  his  alleged  invention  or 
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improvements  were  not  new;  but,  on  the  contrary,        i842. 
were  known  and  publicly  used  both  in  England  and      brown 
Scotland  prior  to  the  date  of  the  patent."  ^' 

mi^  V.         1  ••ji_  Annan  DALE. 

Ine  two  processes  having  been  conjoined,  by  an 
interlocutor  pronounced  by  the  Lord  Ordinary  on  the 
20th  of  February  1840,  a  record  was  made  up  in  com- 
mon form.  The  following  admissions  and  issues  were 
afterwards  adjusted :  viz.  "  It  being  admitted  that, 
on  the  4th  day  of  February  1836,  the  pursuer  obtained 
letters-patent  under  the  great  seal  used  in  Scotland 
in  place  of  the  great  seal  thereof,  whereby  there  was 
granted  the  exclusive  privilege,  during  the  period  of 
fourteen  years  from  the  said  4th  of  February  1836, 
of  using,  as  his  original  invention,  certain  machinery, 
as  described  in  the  said  letters-patent  and  in  the  spe- 
cification enrolled  in  the  Court  of  Chancery,  for  the 
application,  in  paper-making,  of  a  vacuum  to  the 
horizontal  web  of  wire-cloth  of  a  Fourdrinier  machine, 
in  the  manner  described  in  the  said  specification : — 

"  Whether,  during  all  or  any  part  of  the  years 
1839  and  1840,  at  the  paper-mill  works  of  the  de- 
fenders at  Polton^  subsequent  to  the  date  of  the  said 
letters-patent  and  the  said  specification,  the  defenders, 
by  themselves  or  others,  without  the  consent  or  per- 
mission of  the  pursuer,  wrongfully  and  in  contra- 
vention of  the  said  letters-patent,  used  in  their  said 
works  machinery  in  imitation  of,  and  substantially 
the  same  with,  the  machinery  described  in  the  said 
specification,  to  the  loss,  injury,  and  damage  of  the 
pursuer?"     Or, 

"  Whether  the  said  machinery  described  in  the 
said  specification  is  not  the  original  invention  of  the 
pursuer  ? 

"  Whether  a  machine  or  machines,  constructed 
according  to  the  description  in  the  said  letters-patent 
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1843.        and   specification,  is  not  practically  useful  for  the 
Browk      purposes  therein  set  forth  ? 
V.  "  Whether  the  description  of  the  machine  contained 

in  the  said  specification,  is  not  such  as  to  enable  work- 
men of  ordinary  skill  to  make  a  machine  capable  of 
producing  the  effects  set  forth  in  the  said  patent  ? " 

On  the  trial  of  these  issues  before  Lord  Mackenzie 
and  a  jury,  in  May  1841,  after  the  evidence  on  the 
Appellant's  part  had  been  concluded,  the  counsel  for 
the  Respondents,  in  his  address  to  the  jury,  stated 
that  it  would  be  part  of  their  case  to  bring  evidence 
to  prove,  inter  alia,  their  averment  on  the  record 
(already  recited),  that  the  invention  specified  by  the 
Appellant  had  been  publicly  used  in  England  before 
the  date  of  his  patent :  Whereupon  the  admissibility 
of  any  such  evidence  was  objected  to  by  the  Appel- 
lant's counsel,  on  the  ground  that  previous  public  use 
of  the  invention  in  England  was  not  a  ground  for 
invalidating  the  Appellant's  patent  in  Scotland. 

Lord  Mackenzie  repelled  the  objection,  and  ruled 
that  the  evidence  was  admissible  as  proving  a  ground 
of  the  invalidity  of  the  patent. 

Against  this  judgment  the  counsel  for  the  Appel- 
lant excepted,  and  lodged  in  process  this  minute: 
"  In  respect  of  the  opinion  of  the  Judge,  that  the 
use  and  practice  averred  as  to  England  is  competent, 
in  evidence,  to  establish  the  first  issue  for  the  de- 
fenders, the  pursuer  admits  that  the  verdict  must,  in 
point  of  fact,  go  on  that  first  issue  for  the  defenders, 
subject  to  exception  to  the  opinion  of  the  Judge ;  the 
pursuer  admitting  that,  if  the  above  point  of  law  is 
decided  against  him,  the  defenders  are  entitled  to 
judgment  in  the  cause."  Upon  which  the  jury  found 
for  the  defenders  on  the  first  issue. 
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The  bill  of  exceptious  came  to  be  argued  before        1842. 
the  Lords  of  the  First  Division  of  the  Court  of  Ses-      brown 
sion,  on  the  8th  oi  July  1841,  and  was  disallowed  by  »• 

an  interlocutor  of  that  date;  and  on  the  13th  of  July 
this  interlocutor  was  pronounced  : — "  The  Lords,  in 
respect  of  the  verdict  of  the  jury  in  this  cause,  apply 
the  same ;  and,  in  the  process  of  suspension  and  in- 
terdict, find  the  letters  orderly  proceeded,  and  dismiss 
the  suspension ;  and,  in  the  action  of  declarator  and 
damages,  assoilzie  the  defenders  from  the  conclusions 
of  the  summons,  and  decern:  find  the  defenders 
entitled  to  expenses  in  said  conjoined  actions  (a)." 

The  appeal  is  against  both  those  interlocutors. 

The  Attorney-general  (Sir  jP.  Pollock)^  for  the  Ap- 
pellant : — The  question  to  be  considered  is,  whether 
according  to  the  laws  of  England  and  Scotland^  as  they 
now  stand  with  regard  to  letters-patent  for  inventions, 
the  condition  of  novelty  inserted  in  the  grants  extends 
beyond  those  parts  of  the  United  Kingdom  respec- 
tively for  which  the  grants  are  made  ?  that  is,  whether 
it  is  not  sufficient  that  the  invention  be  new  in  that 
part  of  the  United  Kingdom  for  which  the  patent  is 
granted  ?  English  as  well  as  Scotch  patents  derive  their 
force  solely  from  the  prerogative  of  the  Crown,  imme- 
morial usage,  and  common  law,  and  not  from  any 
statute  laws.  The  only  difference  between  them  is, 
that  in  England  there  is  a  statute,  21  James  1,  c.  3, 
restraining  the  prerogative  as  to  the  duration  of  the 
grant :  in  Scotland  there  is  none ;  each  country  is 
perfectly  distinct.  By  that  statute  it  is  declared,  that 
all  monopolies  and  letters-patent  heretofore  granted 
or  hereafter  to  be  granted  for  the  buying,  selling, 
making,  working,  or  using  anything  within  this  realm 

(a)  3  Dunl.  B.  M.  &  D.  1189. 
VOL.  VIII.  H  H 
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1842.  or  the  dominion  of  Wales^  are  contrary  to  the  laws  of 
Baowk  ^he  realm :  but  by  the  sixth  section  it  is  enacted,  ^'  that 
^'  this  declaration  shall  not  extend  to  any  letters-patent 
and  grants  of  privilege,  for  the  term  of  14  years  or 
under,  hereafter  to  be  made,  of  the  sole  working  or 
making  of  any  manner  of  new  manufactures  untAm 
this  realm,  to  the  true  and  first  inventor  and  inventors 
of  such  manufactures  which  others,  at  the  time  of 
making  such  letters-patent  and  grants,  shall  not  use,** 
&c.  The  operation  of  this  Act  is  not  extended  to 
Scotland^  either  by  its  terms  or  by  virtue  of  the  Act 
of  Union  of  the  two  kingdoms  Although  in  Scotland^ 
since  the  Union,  the  duration  of  the  privil^e  is  limited 
by  the  patents  to  14  years  (the  same  term  which  the 
statute  gives  for  the  exclusive  use  of  an  invention  in 
England) jBXiA  there  are  other  coincidences  in  the  prac- 
tice of  granting  patents  in  both  countries,  the  rights 
conferred  on  the  grantees  are  distinct  and  separate. 
A  patent  granted  for  England  is  always  confined 
in  terms,  "  within  that  part  of  our  United  Kingdom 
of  Great  Britain  and  Ireland  called  England^  our 
dominion  of  Wales^  and  town  of  Bervnck-'Upon-Tweed i 
and  vice  versd^  a  patent  for  Scotland  confines  the 
benefits  of  the  invention  to  the  patentee,  **  intra  earn 
partem  regni  nostri  uniti  MagruB  Britannice  etHibeimuBf 
Scotiam  vocatamJ'  These  are  the  terms  used  in  both 
countries  respectively,  as  well  in  the  petitions  to  the 
Sovereign  praying  the  patents  as  in  the  patents  them- 
selves, as  may  be  seen  in  the  forms  given  in  the  books 
of  practice  (b);  showing  clearly  that,  notwithstanding 

(b)  The  letters-patent  to  the  Appellant,  dated  the  4th  of  February 
1836,  recited  his  petition  to  the  Crown,  setting  forth  that  he  had 
discovered  a  certain  improvement  in  the  manufacturing  of  paper : 
''  quam  inventionem  credit  pro  generali  beneficio  et  commodo  JutU" 
ram  esse,  dictam  inventionem  novam  esse  et  haud  unquam  antehac 
factitatam  aut  usitatamfuisse  per  ullam  aliam  personam  autperso^ 
naSf  quosquemque  intra  hjec  regna,  ut  intelligit  et  credit.  Petitor 


V. 
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the  Union,  there  is  no  communication  of  the  law  of       1842. 
patents,  or  of  the  rights  arising  under  patents,  between      brown 
the  two  countries ;  but  that  each  part  of  the  United 
Kingdom  is  in  this  respect  as  distinct,  separate,  and 
independent,  relatively  to  the  other,  as  any  foreign 
country — 

Lord  Campbell : — But  it  has  been  considered  that 
the  6th  article  of  the  Act  of  Union  has  made  the 
law  of  Scotland  the  same  as  the  law  of  England  with 
respect  to  letters-patent,  and  the  rights  under  them. 

igitur  kumUlime  supplicavit  ut  nobis  gratiose  placuerit  concedere 
sibi,  &c.  twstras  reguzs  literaS'patenteSy  &c*  pro  factitationey  usi^ 
tatumey  Sicdxcta  ejus  inventionis,  &c.  intra  illam  partem  regni 
nostri  uniti  Magn€B  Britannia  et  HibemuBy  Scotiam  vocatam,  pro 
termino  14  annorum  secundum  statutum." — The  patent  then 
proceeds  in  the  usual  form  to  grant  to  the  Appellant  the  sole  privi- 
lege of  using  the  said  invention  within  that  part  of  the  United  King* 
dom  called  Scotland^  and  to  prohibit  all  other  persons,  without  his 
permission,  from  using  the  same  therein ;  and  then  comes  this  prca 
▼iso :  ''  Proviso  ut  si  quads  tempore  durante  dicto  termino^  &c. 
nobis,  hcBredibus  et  successoribus  nostris,  &c.  manifestum  reddetur 
hanc  nostram  concessionem  legi  contrariam  vel  subditis  nostris  dani' 
nosam  vel  incommodam  esse^  vel  dictam  inventumam,  quoad  publi- 
cum EJUS  IN  ILLA  PARTE  regni  nostri  uniti,  Scotia   vocata, 

USUM    ET    EXERCITIUM,  NOK    ESSE    MOVAM    INVENTIONEM,    VEL    A 

DICTO  J.  Brown,  ut  pradicitur,  non  esse  inventam,  turn  per 
ejus  ret  significationem  a  nobis,  &c.  prcBsentes  hm,  liter£  penitus 
CA8SABUNT,  ac  prorsus  ad  omnes  intentiones  et  proposita,  irritje 
fient,"  &c. 

*^  Proviso  etiam  quod prmsentes  h<B  literie,  &c.  non  extendent  ad 
pritnlegium  dandum  dicto  J.  Brown,  executoribus  &c.  extendi  vel 
jaciendi  quodcunque  inventum  vel  opus  quod  prius  ab  ullis  sub- 
ditis nostris  quibuscunque  ekcooitatum  aut  inventum  puUice* 
que  tnpRiEDiCTA  regni  nostri  uniti  parte  Scotia  vocATA/ac^t^a^nm 
vel  exercitatum  fuerit  quibus  similes  litercB'patentes  pro  solo  tLsu  et 
esercitio  ejusdem  antea  concessce  fuerant,*'  &c. 

[All  petitions  to  the  Crown  for  English  patents  pray  the  exclusive 
benefits  of  the  inventions  ''  within  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called  England,  your  dominion  of 
Wales,  and  town  of  Berwick-upon-Tweed.*'  These  words  are  also 
used  in  the  granting  parts  of  the  patents,  and  again  in  the  clauses 
prohibiting  others  from  using  the  inventions,  and  in  the  provisos  for 
the  novelty  of  the  invention,  kc^Godson  on  Patents,  p.  170;  and 
App.  Nos.  I.  &  III.,  last  Edition.] 

H  H  2 
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1842.  Lord  Brougham : — Yes,  English  cases  are  cited  in 

Brown      Patent  cases  in  the  Courts  of  Scotland^  just  as  in 

w-  England:  Turner  v.   Winter ^  Boulton  v.  Bull^  and 

all  the  leading  cases,  are  cited  as  law  there  as  well 

as  here. 

The  Attorney  general: — It  is  immaterial  whether 
the  law  of  England  applies  to  Scotland  or  not: 
assuming  that  it  does,  still  we  maintain  that  the  Crown 
of  Scotland  is  in  the  same  situation  as  respects  the 
granting  of  patents  as  the  Crown  of  England.  The 
man  who  brings  into  this  country  an  invention,  and 
first  publishes  it  here,  is  the  inventor  for  all  purposes. 
The  Crown  can  give  the  exclusive  use  in  Scotland  to 
what  is  new  in  Scotland^  as  it  can  in  England  to 
what  is  new  in  England.  It  is  not  a  ground  for  setting 
aside  a  patent,  that  the  invention  protected  by  it  had 
been  used  in  another  country.  If  the  patent  in  the 
present  case  was  a  good  patent,  it  cannot  be  invali- 
dated by  anything  but  user  of  the  machinery  in 
Scotland;  user  in  England  cannot  affect  it.  That, 
however,  is  the  only  ground  of  defence  now  set  up 
by  the  Respondents.  If  their  argument  prevails, 
nearly  all  the  existing  patents  are  bad,  as  most  of  the 
inventions  have  been  first  known  in  other  countries. 

The  Lord  Chancellor :— Then  you  contend  that  any 
person  introducing  an  invention  into  Scotland  from 
England^  is  equally  entitled  to  a  patent  as  if  he  im- 
ported it  from  beyond  the  seas. 

The  Attorney-general: — I  do;  Scotland  is  a  foreign 
country  as  to  England  for  this  purpose.  The  ques- 
tion is  this :  is  not  the  Crown  entitled  to  grant  a 
patent  to  an  inventor,  inventing  or  importing  an 
invention  into  Scot/and^  just  the  same  as  it  can  to  an 
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inventor  in  England!    The  word  "realm,"  in  the  1842. 

statute  of  James,  means  now,  as  it  meant  before  the  Brown 
Union,  the  realm  of  England — 


V, 
AlVNAIfOALE. 


Lord  Brougham : — That  does  not  get  rid  of  my 
difficulty-  The  petitioner  for  the  patent  states  that  his 
invention  has  not  been  before  used  intra  hcec  regna{c)y 
these  kingdoms;  and  that  is  recited  in  the  patent. 
He  deceives  the  Crown,  and  therefore  the  grant  would 
be  void,  independently  of  the  statute. 

The  Lord  Chancellor :— If  the  word  "  realm"  means 
the  United  Kingdom,  the  proviso  of  novelty  "  in  that 
said  part  of  our  United  Kingdom  of  Great  Britain 
and  Ireland  called  JEnglandJ^*  &c.,  is  illegal ;  and  the 
consequence  would  be  that  every  English  patent  is 
void. 

The  Attorney-general: — That  would  be  so  if  the 
right  construction  of  "  realm"  is,  "  the  United  King- 
dom ;"  but  our  contention  is,  that  each  part  of  the 
United  Kingdom  must  be  considered  distinct  for 
these  purposes — 

The  Lord  Chancellor: — There  is  no  doubt,  I  sup- 
pose, that  this  invention  was  known  and  used  in 
England  before  the  date  of  the  Scotch  patent. 

The  Attorney-general : — No  doubt  at  all :  but  the 
Appellant  took  out  his  patent  without  knowing  the 
invention  was  known  in  England ;  he  was  certainly  the 
original  inventor  in  Scotland.  Most  of  the  eminent 
counsel  whose  opinions  have  been  taken  in  this  case 
agree,  looking  at  the  language  of  the  patent  and  of  the 
statute,  that  the  condition  of  novelty  only  applies  to 
the  country  for  which  the  patent  is  granted. — 

(c)  See  note  (6),  ante,  p.  442. 
H  H  3 
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1842.  The  Lord  Chancellor : — ^The  words  of  the  proviso 

Browh      "e  decisive,  if  they  are  justified  by  the  statute.   They 

Akhawdalb.  ^^^  *^^  same,  I  suppose,  in  English  and  Irish  patents. 

Those  words  in  the  Appellant's  patent  are :  "  Proviso 
semper  J  &c.  dictam  inventionem,  quoad  publicum  ejus  in 
ilia  parte  regni  nostri  uniti^  Scotia  vocata^  usum  et  ex^ 
erdtiuniy  non  esse  novam  inventioneruj  vel  a  dido  Jacobo 
Brownj  ut  pr(Bdiciturj  non  esse  inventamJ'  llie  Crown 
can  only  grant  a  patent  for  what  is  new.  The  ques- 
tion is,  where  new  ?  You  have  evidence  of  the  con- 
struction of  the  Act  oi  James  1,  in  a  long  course  of 
usage^  in  the  form  of  the  proviso.  It  is  a  restrictive 
proviso,  less  than  the  Act  authorises,  if  we  hold  that 
the  Act  is  to  be  so  construed.  It  would  be  a  mon- 
strous thing  if  an  invention,  having  full  publicity  in 
one  part  of  the  United  Kingdom,  could  be  made  the 
subject  of  a  patent  in  another  part  of  it.  There  is  a 
difficulty  in  applying  the  words  "  hmc  regna^*  in  the 
recital  in  the  patent,  to  Scotland  only. 

The  Attorney-general: — If  the  proviso  is  bad,  very 
serious  doubt  will  arise  whether  the  patent  is  not 
bad  altogether.  The  question  is,  whether  a  practical 
construction  of  the  Act — a  uniform  practice  of  200 
years — shall  be  set  aside  merely  by  a  legal  decision ; 
or  whether  it  should  not  be  by  Act  of  the  Legislature 
to  be  passed  for  the  very  purpose,  particularly  when 
the  vast  interests  grown  up  under  the  supposed  state 
of  the  law  are  considered  ?  If  the  decision  in  Roe- 
buck  V.  Stirling  (rf),  on  the  authority  of  which  the 

((/)  There  is  a  short  report  of  Roebuck  v.  Stirling^  in  5  Brown's 
Supplement  to  Morrison's  Collection  of  Decisions  in  the  Court  of 
Session.  There  is  no  report  of  the  case  on  appeal  to  the  House 
of  Lords.  The  following  is  taken  from  the  printed  appeal  cases  of 
both  parties,  in  Lincoln's-Inn  library;  from  Lord  HaUes*  Notes  of 
Decisions  of  the  Lords  of  Council  and  Session  from  the  year  1766 
to  1791,  edited  by  Mr.  Browne  vol.  1,  p.  566 ;  and  from  the  Journals 
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Court  of  Session  proceeded  in  this  case,  be  held  Jf^ 
binding  on  the  House,  all  argument  is  at  an  end.  It  brown 
is  singular  that  the  Respondents  in  the  appeal  to  this  ^^ 


V. 
KANDALB. 


of  the  House  of  Lords  for  the  year  1774.    The  arguments  before  the 
House  have  been  sought  for  without  success. — 

Dr.  John  Roebuck  and  Samuel  Garbett,  Esq.  -  AppellanU.  1774: 

Andrew  Stirling  &  Son,  Merchants  in  Glasgow  -  Respondents.       May  27. 

Ik  June  1771,  the  Appellants  obtained  letters-patent  under  the  Found  a  good 
great  seal  of  Scotland^  tor  the  exclusive  right  of  manufacturing  oil  objection  to  a 
of  vitriol  in  vessels  of  lead,  throughout  Scotland^  for  14  years.  They  Scotch  patent 
had,  for  several  years  previously,  carried  on  the  same  manufacture,  ♦o^ts^hiff'** 
with  as  much  secresy  as  they  could,  at  PrAtonpans,  near  Ediu'  wanted  the 
burgh.     Soon  after  the  date  of  the  patent,  the  Respondents  began  art  was' 
to  erect  buildings  at  Glasgow,  for  carrying  on  the  same  process  of  known  and 
manufacturing  oil  of  vitriol ;  whereupon  the  Appellants  applied  to  practised  in 
the  Court  of  Session  for  a  bill  of  suspension  and  interdict,  or  injunc-  jSngland. 
tion,  to  restrain  them.     This  bill  was  passed  after  various  discussions 
not  necessary  to  be  here  stated.     In  the  course  of  those  discussions, 
the  Respondents  raised  the  following  objections  to  the  patent :— - 

1.  That  the  invention  claimed  by  the  Appellants  (the  substitution 
of  lead  for  glass  vesseb)  was  no  new  discovery,  being  only  a  slight 
variation  in  the  method  of  conducting  the  manufacture. 

2.  That  it  could  be  no  new  discovery  at  the  time  of  obtaining  the 
patent,  inasmuch  as  the  Appellants  had,  for  20  years  previously, 
carried  on  the  manufacture  in  that  method. 

3.  That  at  the  time  the  patent  was  gpranted,  this  method  of  manu- 
facturing oil  or  spirits  of  vitriol  in  vessels  of  lead,  was  known  to 
and  practised  by  various  other  people  both  in  England  and  Scot' 
land. 

These  objections  were  met  by  counter  averments  by  the  Appellants, 
who,  in  answer  to  the  third  in  particular,  averred  that  prior  to  the 
date  of  their  patent,  the  manufacture  of  oil  or  spirits  of  vitriol  in 
yessels  of  lead,  was  not  publicly  practised  by  any  person  whatever 
either  in  England  or  Scotland. 

The  Lord  Justice-Clerk  pronounced  this  interlocutor  on  the  10th 
of  March  1773 : — **  Before  answer,  allows  the  chargers  (the  Respon- 
dents) to  prove  that  the  making  the  oil  of  vitriol  from  a  mixture  of 
solphur  and  saltpetre,  in  vessels  of  lead,  was  at  the  time  and  before 
the  date  of  the  letters-patent  in  favour  of  the  suspenders  (the 
Appellants)  known  to  and  actually  practised  by  others  than  the 
suspenders  themselves :  and  allows  the  suspenders  conjunct  probation 
thereanent;  and  grants  commission  to  take  the  proofs  to  be  ad- 
duced by  both  parties,  at  Bewdly  in  Worcestershire^  and  at  Batter^ 
sea  near  London,**  Sec. 

Several  witnesses  were  examined  under  the  commission  in  Eng* 
land :   witnesses  were  also  examined  in  Scotland. 

The  proofs  being   concluded,  the  cause  was  argued  on   memo- 

H  H  4 


448 


CASES  IN  THE  HOUSE  OF  LORDS. 


V. 


A5KANDALB. 


Roebuck 

V. 

Stirling, 


184-2.        House,  in  that  case,  did  not  put  their  case  on  user 
Brown      i^  England:  so  tittle  did  they  expect  to  succeed  in 
tliis  point  that  they  scarcely  mentioned  it  in  their 

rials  (written  pleadings).  The  arguments  were  substanthdlj  the 
same  as  tlie  reasons  liereiuafler  stated  as  annexed  te  the  printed 
cases  of  the  parties  in  their  appeal  to  the  House  of  Lords. 

On  the  4th  of  March  1774,  the  following  interlocutor  was  pn>- 
nounced  by  the  Lords  of  Session  (jdissentientiiws  hords  Kaimes^  Pc/» 
fotir^  and  Monhoddo) : — "  On  report  of  the  Lord  Justice-Clerk,  and 
having  advised  the  proof  and  memorials  hinc  inde ;  in  respect  it 
appears,  from  the  proof  adduced,  that  the  art  of  making  the  oil  of 
vitriol  from  a  mixture  of  sulphur  and  saltpetre,  in  vessels  of  lead, 
was  at  the  time  and  ^fore  the  date  of  the  letters-patent  in  favour 
of  the  suspenders  (Appellants)  known  to  and  actually  practised  by 
different  persons  in  England ,  therefore  the  Lords  find  the  letten 
orderly  proceeded  (that  is,  dissolve  the  injunction),  and  decern." 

Six  of  the  Lords  of  Session  g^ve  their  reasons  aa  follows  :^ 
^*  Lord  Haiies : — A  very  momentous  question  occurs  here.  Messn. 
Roebuck  &  Co-  contend  that,  although  they  were  not  the  ioventoit 
of  making  oil  of  vitriol  in  lead  vessels,  stiU  their  patent  must  be  good 
to  exclude  others,  because  they  were  the  first  to  practise  that  art  in 
Scotland.  Your  Lordships  will  not  establish  this  proposition  witln 
out  maturely  weighing  its  consequences,  which  seein  erxceedingly 
strange.  I  will  explain  what  I  mean  by  a  few  ^miliar  examples. 
The  first  stocking-loom  in  Scotland  was  established  in  Gkugow  be- 
tween 30  and  40  years  ago.  According  to  Messrs.  Roebuck  &  Co.,  the 
man  who  first  established  that  stocking-loom  might  have  obtainBd  a 
patent,  prohibiting  all  others  in  Scotland  from  establishing  a  stock- 
ing-loom in  Scotland  for  14  years :  the  same  would  be  the  case  as 
to  the  still  later  establishment  of  looms  for  silk,  gauze,  and  ribands. 
At  this  day  the  working  of  velvet,  or  of  any  other  manufactoies  used 
in  England,  but  not  in  Scotland,  may  be  circumscribed  by  pateof 
for  14  years  ;  that  is,  all  new  manufactures  may  be  limited  in  Scot" 
land  to  one  man  for  the  space  of  14  years.  The  only  person  ia 
Scotland  who  has  used  Dr.  Franklin  %  conductor  for  lightning,  it 
Dr.  Lind.  According  to  the  suspenders*  argument,  he,  as  the  first 
user,  though  not  the  inventor,  may  have  a  patent ;  altheogh  light- 
ning were  as  frequent  and  fatal  in  Scotland  as  in  Virginia,  no  msB 
could  use  the  conductor  without  Dr.  Lindas  permission,  not  even 
Dr.  Franklin  himself.  Again,  there  is  in  Edinburgh  one  Daliawoffi 
who  understands  the  method  of  enamelling  on  white  iron,  as  prac- 
tised in  Birminfrham.  This  art  is  not  known  in  Scotland  %  it  is  a 
manufacture  Avhich  Avould  maintain  thousands  of  hands ;  there  can 
be  no  doubt  of  the  publicus  usus  et  exercitium  of  Dallaway,  for  I 
have  seen  his  work ;  he  may  therefore  obtain  a  valid  patent  to- 
morrow,  and  prevent  the  further  introduction  of  the  manufnctsre 
into  Scotland  for  14  years.  Many  more  examples  miglit  be  given; 
but  these  may  suffice  to  call  your  Lordships'  attention  to  this  qoet- 
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reasons.  The  judgment  of  this  House  also  affirmed 
the  decree  below,  "  for  other  reasons,  as  well  as  those 
specified  in  the  interlocutor  " — 

tion.  Whether  that  proposition  can  be  true  in  law,  whereof  the  con- 
sequences are  obviously  ruinous  to  the  whole  system  of  improvements 

in  Scotland  1 

**  Lord  Gardenston : — Here  is  such  an  improvement  as  may  be  held 
an  invention.  There  is  nothing  in  the  objection  that  Roebuck  &  Co. 
had  privately  carried  on  the  trade  for  a  number  of  years.  The  great 
difficulty  is  here,  that  the  work  in  lead  vessels  had  been  carried  on 
in  England  before  the  date  of  the  patent.  I  should  even  doubt  whe- 
ther a  patent  might  be  granted  to  the  person  who  first  introduced 
any  foreign  invention  into  Britain,  In  matters  of  prerogative  there 
18  no  distinction  between  England  and  Scotland.  This  distinction 
was  taken  away  by  the  happy  Union. 

**  Lord  Kaimes : — ^This  is  a  matter  of  considerable  moment,  because 
it  concerns  the  good  of  the  public  and  manufactures.  The  sus- 
penders take  the  benefit  both  of  the  act  of  James  1 ,  and  of  the  general 
prerogative  of  all  princes  touching  patents  to  new  inventions.  The 
radical  point  is,  whether  Messrs.  Roebuck  &  Co.  have  invented  any- 
thing material  ?  They  certainly  have.  The  use  of  lead  vessels  instead 
of  glass  is  a  matter  of  great  moment.  It  has  been  said,  that  if  the 
use  of  lead  vessels  was  known  in  England  before  the  date  of  the 
patent,  Messrs.  Roebuck  &  Co.  cannot  support  their  patent ;  and  to 
illustrate  this  the  use  of  the  stocking-loom,  &c.  has  been  mentioned. 
I  am  not  sure  that  the  King  could  not  have  granted  a  patent  to  the 
person  who  introduced  the  stocking-loom  into  Scotland,  The  cases, 
however,  are  different,  for  the  stocking-loom  was  a  public  manufac- 
tory in  JSnglandy  to  which  every  one  had  access ;  whereas  they  who 
made  oil  of  vitriol  in  lead  vessels  at  Bridgenorth  or  Bewdlg,  wrought 
privately,  and  work  privately  still. 

**  Lord  Monboddo : — ^The  invention  of  Messrs.  Roebuck  &  Co.  has 
proved  useful.  The  first  objection  is,  that  there  is  no  new  discovery. 
Answer:  Call  it  a  discovery,  or  call  it  an  improvement,  it  is  so 
material  as  to  entitle  Messrs.  Roebuck  &  Co.  to  a  reward.  The 
second  objection  is,  That  the  patentees  had  used  this  method  for  14 
years  before  the  date  of  the  patent.  Answer,  1st,  In  point  of  fact  it 
is  long  since  they  began  to  try  it ;  but  they  did  not  till  of  late  bring 
their  trials  to  perfection :  2d.  There  was  no  occasion  for  applying 
to  obtain  a  patent  till  there  was  a  danger  of  discovery.  The  third 
objection  is.  That  the  discovery  was  not  made  by  Roebuck  &  Co. 
I  do  not  see  any  evidence  of  the  art  having  been  practised  in  Scot- 
land.  That  the  art  was  practised  in  England  before  the  date  of  the 
patent,  I  am  satisfied.  The  question  then  comes  to  this.  Will  not 
Roebuck*B  patent  be  good,  aj  he  first  brought  the  art  into  Scotland  ? 
Even  in  that  view,  as  the  introductor  of  this  art,  he  is  a  gpreat  bene- 
factor to  the  nation.  The  art  was  not  publicly  practised  in  England ; 
«^R  being  secretly  practised  there  will  not  affect  Roebuck*a  patent. 
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The  Lord  Chancellor : — If  we  are  to  take  that  case 
according  to  the  letter,  it  is  a  distinct  decision  on  the 
very  point.     The  second  reason  raised  the  question 

Bat  I  will  suppose  that  the  art  was  pablicly  practised  in  Engiamdi 
still  I  think  it  the  same  thing  as  if  Roebuck  had  introduced  it  into 
Scotland  from  beyond  seas.  In  the  sense  of  law,  Smgland,  with 
respect  to  us,  is  beyond  seas.  The  Article  of  Union  touches  not  tfab 
case.  This  is  not  a  matter  of  trade,  though  it  may  be  nsefol  in 
trade.  There  b  no  communication  of  the  law  of  patents  between 
the  two  nations. 

**  Lord  Coalston: — I  am  clear  that  there  is  no  relevancy  on  the  fiitt 
and  second  objections.  My  sole  di£Bculty  lies  in  the  third  objectbo, 
that  this  art  had  been  practised  in  EnglcTui  and  elsewhere  before  the 
date  of  the  patent.  Tliere  is  no  proof  as  to  the  StirUngs,  It  is  not 
sufficient  that  others  may  have  known  it ;  if  others  did  not  use  it, 
the  patent  will  be  g^ood  ;  so  says  the  Act  of  King  Jcunet  I,  which 
the  parties  admit  to  be  the  law  of  Britain ;  but  the  eridence  of  iti 
having  been  practised  in  England^  is  sufficient  to  void  the  patent 
I  admit  that  its  being  practised  in  foreigpd  parts  would  not  be  a  good 
objection.  It  is  proved  to  have  been  practised  at  Bridgenortk  and 
Lewdly :  this,  I  think,  is  a  good  objection  in  the  words  of  the  Articles 
of  Union.  Upon  this  clause  of  the  Articles  of  Union,  the  statute  of 
James  1  is  admitted  to  be  the  law  of  Britain*  At  the  time  of  the 
Union,  there  was  scarcely  one  manufacture  properly  practised  in 
Scotland.  Most  of  the  manufactures  now  known  were  then  known 
in  England.  Was  it  agreeable  to  the  statute  of  Monopolies,  or  to 
the  Articles  of  Union,  that  any  subject  of  Scotland  could  apply  fiv 
a  patent  respecting  any  manufacture  known  in  England^  but  not 
in  Scotland  ?  This  cause  falb  to  be  determined  upon  the  Artidei 
of  Union. 

**  Lord  Justice-Clerk  :— I  would  repel  the  first  and  second  objee* 
tion ;  but  the  third  b  inesidtible.  As  to  what  b  said  that  thii 
business  is  kept  a  secret,  it  b  notoriously  known  that  many  of  the 
most  valuable  manufactures  in  England^  whether  with  patent  or 
without,  are  conducted  with  all  imaginable  secresy.  The  woidf 
publicum  exercitium^  though  in  the  patent,  are  not  in  the  statute. 
I  should  be  sorry  that  we  adopted  thb  rule  of  decbion,  holding  thtt 
a  patent  would  be  good  against  establbhing  manufacturea  in  ScoihMi 
which  are  practbed  in  Englandi  thb  destroys  the  evidence  from  the 
King's  patent,  that  Roebuck  was  the  original  inventor.  The  law  of 
monopolies  b  general,  with  the  exception  of  the  first  inventor.** 

Roebuck  and  Garbett  appealed  to  the  House  of  Lords  againt 
the  interlocutor  of  the  Court  of  Session,  and  also  against  sevenl 
prior  interlocutors  of  the  Lord  Ordinary.  The  reasons  annexed  to 
their  printed  case,  and  signed  by  E.  TkurlaWy  Jcu  MoHtgomery^  asi 
AL  Wedderbum,  were  to  the  following  effect :«-« 

1.  Every  original  discoverer  of  an  invention,  or  an  importer  oft 
foreign  invention  useful  to  the  public,  may,  as  a  reward  of  lus  Isbosr, 
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distinctly.     It  appears  Lord  Mansfield  was  present 
when  the  judgment  was  given. 

The  Attorney-general  I — ^To  what  extent,  then,  are  ankandalb 


1842. 
Bbown 

V. 


obtain  a  patent  for  an  exclusive  privilege  of  exercising  such  invention 
during  a  reasonable  time.  The  Appellants  stand  in  that  situation :  by 
study,  labour,  and  great  expense,  they  discovered,  and  for  many  years 
practised  in  secret,  a  method  of  preparing  and  also  of  rectifying  oil  of 
Titriol  in  vessels  of  lead ;  which  considerably  reduced  the  price  of 
that  commodity.  On  finding  themselves  likely  to  be  stript  of  the 
benefit  of  this  discovery  by  repeated  undue  attempts  made  by  others 
on  their  servants,  to  come  at  the  secret,  they  applied  for  and  obtained 
letters-patent ;  which,  by  the  laws  of  both  parts  of  the  United  King- 
dom, entitle  them  to  prevent  any  other  person  from  exercising  this 
invention  during  the  term  granted  by  the  patent. 

Objection :— That  the  mode  of  preparing  oil  of  vitriol  practised 
by  the  Appellants,  is  not  an  original  invention,  but  only  an  improve- 
ment on  a  manufacture  formerly  known. 

Answer : — ^The  method  discovered  by  the  Appellants  is,  in  the 
floond  construction  of  the  Act  oi2\  James  1,  s.  6,  a  new  invention, 
as  the  process  and  vessels  used  are  different  from  any  formerly  prac« 
tised ;  and  as  their  method  has  had  the  effect  of  lowering  the  price 
of  the  manufacture,  they  are,  within  the  reason  of  the  law,  justly 
entitled  to  the  benefit  of  their  patent. 

Objection : — ^That  before  the  date  of  the  patent,  the  same  mode  was 
practised  by  the  Appellants  themselves,  and  also  known  to  and  prac- 
tised by  the  Respondents  and  others,  both  in  England  and  Scotland* 

Answer :— For  many  years  before  the  date  of  the  patent,  the 
Appellants  practised  their  own  invention ;  but  they  were  long  em- 
ployed in  bringing  to  perfection  the  discovery  they  had  made,  and 
carried  on  their  business  with  all  possible  secresy,  until  they  made 
a  public  disclosure  of  the  invention  upon  their  obtaining  the  patent, 
and  till  then  it  was  not  known  or  practised  by  others  or  elsewhere. 

2.  No  proof  has  been  brought  by  the  Respondents,  either  of  the  dis- 
covery or  practice,  by  any  other  than  the  Appellants,  of  this  inven- 
tion in  Scotland  (which  alone  can  avail  them) ;  and  with  respect  to 
the  proof  of  the  prior  practice  of  the  same  mode  in  England^  that 
proof,  were  it  much  stronger  and  more  unexceptionable  than  it  is, 
cannot  serve  the  Respondents,  because  England  in  the  present  ques- 
tion is  to  be  considered  as  a  foreign  country  with  respect  to  Scotland ; 
and,  in  that  view,  the  Appellants  are  entitled  to  the  full  benefit  of 
the  patent,  even  though  they  had  not  been  the  first  discoverers,  but 
only  the  first  importers  of  the  invention  from  England  to  Scotland. 

[The  rest  of  this  reason  alleged  that  the  Respondents'  proofs  were 
improperly  taken  in  England  %  that  the  imperfect  knowledge  of 
the  manufacture  there  was  acquired  from  a  discarded  servant  of  the 
Appellants ;  that  the  manufacture  was  never  publicly  carried  on  at 
any  of  the  oil  of  vitriol  works  in  England ;  and  that  the  rectifying 
the  spirits  in  vessels  of  lead,  which  was  a  material  part  of  the  inven- 
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1842.        the  judgments  of  this  House  to  be  held  binding  ?  Of 
Brown      course  this  House  has  the  same  power  to  review  its 
own  judgments  as  the  Courts  below  have. 

tion,  was  never  practised  in  England  prior  to  the  date  of  the  Appel- 
lants' patent] 

3.  Upon  a  fair  view  of  all  the  circumstances  in  evidence,  it  ap- 
pears that  the  Appellants  were  the  original  inventors,  and  for  some 
time  exclusively  possessed  the  improvement ;  that  on  discovery  of 
undue  attempts  on  their  servants,  to  come  at  the  secret  of  this  im- 
provement, the  Appellants  then  obtained  the  patent  for  the  exclusive 
exercise  of  their  invention ;  that  prior  to  the  patent  the  inventioa 
was  not  known  in  Scotland  to  any  besides  the  Appellants ;  that  the 
imperfect  attempts  to  reduce  it  to  useful  practice  in  Englandj  took 
their  rise  from  the  assistance  and  information  of  one  of  the  Appd- 
lants*  servants,  who  was  dismissed  for  misbehaviour,  and  who  pre- 
tended he  had,  but  truly  had  not,  learned  the  secret ;  and  thtt 
whatever  knowledge  the  Respondents  might  have  acquired  of  the 
invention,  they  had  come  at  by  corruptirg  the  AppeUants'  servaati, 
or  by  the  disclosure  of  the  invention  made  by  the  AppeUants  in  their 
specification. 

The  reasons  annexed  to  the  Respondents*  printed  casOf  and  signed 
by  Al,  Forrester  and  AL  Murray,  were  to  this  effect:—- 

1.  Every  grant  from  the  Crown  may,  by  the  law  of  Scotland^  he 
set  aside,  if  obtained  by  concealing  the  truth,  or  upon  a  false  or 
erroneous  representation  of  facts.  The  petition,  on  which  the  patent 
in  question  was  obtained,  disguised  the  truth,  as  it  induced  a  belief  of 
a  new  manufacture  being  then  discovered.  It  concealed  the  fact  that 
Dr.  Ward  had  obtained  a  patent  for  extracting  the  same  acid  spirit 
from  sulphur  by  a  mixture  of  saltpetre ;  that  the  AppeRants'  them- 
selves, and  others  in  England,  had  carried  on  that  manufacture ;  ind 
under  cover  of  leaden  vessels,  a  colour  was  given  to  their  alleged  in- 
vention as  if  the  whole  had  been  a  manufacture  then  newly  discovered; 
whereas  the  operation  had  been  performed,  even  in  leaden  vessels, 
long  before  the  date  of  the  patent. 

2.  Monopolies  being  adverse  to  the  constitution  and  common  law 
of  Scotland,  the  grant  thereof  can  be  supported  only  from  some 
evident  public  utility,  or  as  a  reward  for  the  ingenuity  and  labour  of  a 
perfectly  new  invention  ;  neither  of  which  are  at  all  applicable  to 
a  patentee  who  at  the  obtaining  of  his  patent  is  only  continuing  a 
manufacture  long  carried  on  by  him  in  Scotland^  and  brought  there 
firom  the  other  part  of  the  United  Kingdom,  where  it  had  long  been 
in  full  use  and  practice,  not  restrainable  by  any  grant  of  the  Crovn, 
and  consequently  not  restrainable  in  Scotland,  by  the  very  wordi 
of  the  6th  article  of  the  Union  treaty,  which  in  points  of  trade 
subject  both  parts  of  the  United  Kingdom  to  the  same  restrictioni, 
and  allow  the  same  exceptions. 

3.  Whatever  claim  the  inventors  of  a  new  discovery  may  hafe  hj 
the  common  law  of  Scotland,  or  by  2 1  James  1 ,  now  become  the  lair 
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The  Lord  Chancellor-. — They  are  binding  on  all 
inferior  jurisdictions,  but  not  absolutely  binding  on 
this  House.  It  would,  however,  require  strong  reasons 
for  us  to  set  aside  a  decision  of  the  House  on  the  very 
point  raised  in  this  case. 

The  Attorney -general: — The  true  rule  I  take  to 
be,  whether  the  decision  is  binding  beyond  the  strict 
necessity  of  the  case.  The  reasons  assigned  form  no 
part  of  the  judgment  of  the  House  ;  and  if  the  judg- 
ment be  right  and  maintainable  "  for  other  reasons,*' 
it  is  open  to  me  to  re-argue  the  points  contained  in 
the  reasons  assigned.  The  decision  of  the  House  does 
not  make  them  law. 

The  Lord  Chancellor  : — ^The  second  reason  is  made 
an  essential  part  of  the  judgment  of  the  House. 

The  Attorney-general: — It  is  clear  that  in  that  case 
there  was  previous  user  by  the  party  himself  in  Scot^ 
land ;  and  that  was  sufficient  ground  to  set  aside  the 
patent  and  support  the  judgment.  The  circumstance 
that  no  costs  were  given  is  evidence  that  the  decision 

of  that  part  of  the  United  Kingdom,  to  a  reward  for  their  industry 
by  a  monopoly  for  a  term  of  years,  the  Appellants  can  never  bring 
themselves  within  any  such  description.  The  claim  supposes  them  to 
be  the  original  inventors,  which  they  have  not  proved.  Next,  it  sup- 
poses the  invention  to  have  been  of  difficult  investigation,  which  was 
not  the  case  ;  the  discovery  being  no  more  than  a  change  of  the 
material  of  the  vessels  in  the  manufacture,  which  was  not  new, 
being  known  and  practised  by  several  others  long  before  the  patent 
was  gpranted ;  nay,  for  many  years  by  the  Appellants  themselves. 

4.  The  imputation  endeavoured  to  be  fixed  on  the  Respondents 
of  corrupting  the  Appellants'  servants,  is  unfounded  and  foreign  to 
the  purpose ;  the  sole  question  being  whether  the  making  oil  of 
vitriol  in  leaden  vessels  was  an  operation  new  and  unknown  to 
others  when  the  Appellants  obtained  their  patent.  The  Respondents 
could  not  have  any  object  in  being  informed  of  the  use  of  leaden 
vessels,  since  they  were  proved  to  have  been  well  informed  thereof 
before  that  time. 

The  appeal  came  to  be  argued  before  the  House  of  Lords  on  the 
27th  of  May  1774,  when — **  It  was  ordered  and  adjudged  that  the 
appeal  be  dismissed,  and  the  interlocutors  therein  complained  of  be 
affirmed,  for  other  reasons,  as  well  as  the  reasons  specified  therein." 


1842. 
Bnowif 

V. 

Annandalb. 


Roebuck 

V. 

Stirling. 
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2^^       was  not  given  on  the  ground  taken  in  the  Court  below; 

Brown      and  the  other  circumstance,  that  the  practice  had  been 

Annawdalb.  uniform  the  other  way  for  200  years,  is  a  practical 

construction  of  the  Act  of  Parliament  during  all  that 
period.  The  6th  article  of  the  Union  has  nothing  to 
do  with  monopolies  for  inventions,  and  does  not  apply 
to  this  case.  There  was  a  patent  law  in  Scotland  long 
before.  Did  the  Crown  lose,  by  the  Act  of  Union,  the 
power  to  grant  a  patent  for  one  kingdom  separately  from 
the  other,  as  before  the  Union  ?  If  this  be  a  good  patent, 
the  proviso  makes  it  clear  that  no  prior  user,  except 
in  Scotland^  will  vacate  it.  Every  patent^  both  JEngUsk 
and  Scotchj  is  in  jeopardy  if  this  is  not  right. — [The 
cases  of  Lay  cock  v.  Clarice  (e)j  The  King  v.  Arkwright^ 
and  Tennant's  Patent  (y),  were  referred  to. 

Mr.  Biggs  Andrews  (with  the  Attorney-general)  :— 
The  condition  on  which  the  patent  to  the  Appellant  is 
made  defeasible  is,  that  the  invention  is  new  in  ScfA* 
landy  not  defeasible  by  reason  of  previous  use  of  the 
machinery  in  England.  The  Respondents  try  to  con* 
trol  the  prerogative  because  they  say  tliere  was  pre- 
vious user  in  England.  If  the  Crown  had  the  power 
of  granting  these  patents  before  the  Union,  as  part  of 
its  prerogative,  that  power  could  not  be  taken  away 
except  by  express  Act  of  Parliament.  The  Crown,  by 
the  common  law,  before  the  statute  of  JameSf  which 
is  restrictive  of  its  prerogative,  had  the  power  to  grant 
patents  without  restriction  to  the  true  and  first  inventor 
of  any  invention  in  England  (^r),  or  the  importer  of 
any  invention  from  a  foreign  country ;  Edgesburg  r. 
Stephens  {h).  All  the  forms  of  patents  in  England 
proceed  on  the  narrative  that  the  invention  is  new  in 
England  {Dames  on  Patents,  p.  27);  and  if  not  new 

(e)  Morr.  6045.  {g)  Noy,  p.  182. 

(/)  Davies*  Pat.  Caa.  pp.  129.  400.         (h)  2  Salk.  447. 
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in  England^  the  patent  is  defeasible.     The  case  of       }^^ 
The  King  v.  Arkwright^  relied  on  in  the  Respondents'      Brown 
printed  case,  is  in  favour  of  the  Appellant.     The  cases  akkakdale. 
of  Laycock  v.  Clarke^  and  of  TennanVf^  Patent,  have 
no  application  to  this ;  and  as  to  Roebuck  v.  Stirling,  it 
is  quite  clear  that  the  judgment  of  the  House  does  not 
go  on  the  ground  only  of  previous  user  in  England. 

The  Lord  Chancellor : — As  far  as  I  am  concerned, 
1  feel  myself  bound  by  the  decision  of  the  House  in 
that  case :  you  cannot  aver  against  the  record  as  in 
the  Journals. 

Lord  Brotigham : — The  case  of  Roebuck  v.  Stirling 
appears  to  me  perfectly  to  decide  this  case.  The  Court 
of  Session  had  dismissed  the  suit  because  it  appeared 
that  the  process  in  question  was  known  to  and  prac- 
tised by  different  persons  in  England.  This  House 
adjudged  that  the  interlocutors  complained  of  be 
affirmed  "for  other  reasons,  as  well  as  the  reasons 
specified  therein.*'  That  implies  that  they  concurred 
in  the  reasons  thus  given  on  the  face  of  the  interlo- 
cutor. What  other  reasons  there  may  have  been  for 
the  affirmance  may  be  a  question,  but  that  reason  was 
put  forward  by  the  Court  below  as  the  ground  of  its 
decision ;  and  being  so  put  forward,  was,  at  all  events, 
one  of  the  reasons  for  the  affirmance  of  the  judgment, 
with  other  reasons  not  stated  by  the  House. 

Lord  Campbell: — There  is  an  express  decision  ap- 
plying in  its  terms  to  the  present  case  just  as  much  as^ 
if  other  reasons  had  not  been  introduced  into  the 
judgment  of  the  House.  That  being  an  express  deci- 
sion upon  the  point  in  question,  unless  it  is  shown  that 
the  House  was  under  some  great  mistake  at  the  time, 
it  must  be  considered  as  binding.  I  entirely  concur 
in  the  decision  :  I  think  it  is  perfectly  right,  and  if  it 
had  been  res  Integra  I  should  have  so  decided ;  but 


V. 

Annandale. 
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1842.       especially  after  that  decision,  I  perfectly  concur  in  the 
Brown      afiirmance  of  the  judgment  of  the  Court  below.     My 
opinion  is  that  the  law  was  quite  correctly  laid  down 
by  this  House  in  1774. 

Lord  Brougham : — ^When  I  stated  that  I  proceeded 
on  the  decision  of  this  House  in  Roebuck  v.  Stirling^ 
in  the  year  1774,  I  intended  to  have  added  that  I 
should  have  so  decided  without  that  precedent  T 
entirely  agree  with  my  noble  and  learned  friend, 
that  if  this  had  been  res  Integra^  I  should  have  so 
decided  it. 

The  Lord  Chancellor : — Mr.  Attorney-general  has 
stated  that  several  opinions  have  been  taken  upon  this 
subject  in  England.  When  the  case  came  before  one 
Judge,  he  decided  it  in  the  way  in  which  we  think  he 
ought  to  have  decided  it.  Then  it  afterwards  went  be- 
fore the  full  Court,  and  they  were  unanimous  in  their 
judgment,  corresponding  with  the  previous  decision  of 
this  House.  And  with  respect  to  the  previous  deci- 
sion of  this  House,  we  have  searched  the  Journals  and 
we  find  that  the  Lord  Chancellor  was  present,  and  not 
only  the  Lord  Chancellor,  but  Lord  Mansfield  also. 

Mr.  Fitzroy  Kelly  and  Mr.  Godson  appeared  for 
the  Respondents,  to  support  the  judgment  of  the  Court 
below.  As  their  Lordships  proposed  to  affirm  that 
judgment  without  hearing  them,  they  asked  that  it 
might  be  affirmed  with  costs,  the  appeal  being  directly 
in  the  face  of  a  judgment  of  this  House. 

The  Lord  Chancellor : — 1  think  it  must  be  affirmed 
with  costs. 

And  it  was  so  ordered. 
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George  Pyne  Andrewes     -     -    -    Appellant,      ^eh^  n 
William  Walton  and  Others     -    -     Respondents. 

AxnteaJL 
The  House  of  Lords  will  not  hear  an  appeal  against  any  decree       Practice. 

or  order  of  any  branch  of  the  Court  of  Chancery,  unless  it  has      Inrolment. 

been  inrolled.  CotU. 

Where  an  appeal  against  a  decree  and  orders  came  to  be  heard^ 

and  the  Respondents'  counsel  took  a  preliminary  objection  that 

they  were  not  inrolled  ;  the  House,  considering  that  the  Appellant 

had  been  misinformed  as  to  the  necessity  of  inrolment,  aJlowed 

(with  consent  of  the  Respondents)  the  appeal  to  stand  over  for  that 

purpose,  without  ordering  him  to  pay  the  costs  of  the  day. 

This  was  an  appeal  against  a  decree  made  by  the 
Vice-Chancellor,  the  10th  of  June  1831,  dismissing, 
with  costs,  the  Appellant's  bill  for  specific  perform- 
ance of  an  agreement ;  and  from  an  order  of  the  Lord 
Chancellor,  dated  the  22d  of  December  1832,  affirm- 
ing the  said  decree,  with  costs ;  and  from  several  con 
sequential  orders  of  the  Court  of  Chancery.  The 
appeal  came  on  to  be  heard  before  the  Lord  Chan- 
cellor, Lord  Brougham,  Lord  Cottenham^  and  Lord 
Campbell. 

Mr.  Andrewes: — I  am  the  Appellant  in  person, 
and  have  respectfully  to  state  to  your  Lordships  that 
it  is  an  appeal,  not  only  from  a  decree  of  the  Vice- 
Chancellor  affirmed  by  the  Lord  Chancellor,  but  also 
against  several  orders  and  processes  of  attachment 
subsequent  to  that  decree. — 

Mr.  J.  Russell  (with  whom  was  Mr.  Macqueen),f or 
the  Respondents,  interrupting  the  Appellant,  said  : — 
I  am  anxious  on  the  part  of  my  clients  to  put  an 
end  to  the  frightful  litigation  in   this  case ;  I  am 

VOL.  VIII.  1 1 
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1842.  perfectly  willing  to  abstain  from  enforcing  any  pro- 
AnDBxwss  c^^s  against  Mr.  AndreweSj  and  to  consent  to  his 
Waltok  ^^^°S  discharged  out  of  custody  at  once  fix)m  all 
the  costs  awarded  against  him  in  the  Court  of  Chan- 
eery,  provided  he  will  consent  to  refrain  from  haYaa&- 
ing  the  Respondents  with  any  further  litigation.  It 
is  out  of  compassion  for  him  that  I  make  this  offer, 
and  I  am  sure  if  he  had  counsel  here  they  would 
press  upon  him  to  accept  it :  it  is  out  of  compassion 
to  him,  and  in  mercy  to  my  clients,  that  I  maJ^e  the 
offer;  and  if  he  will  not  accept  it,  then  I  would 
merely  submit  to  your  Lordships  whether  you  can 
regularly  hear  the  appeal.  It  is  an  appeal  from 
the  decree  of  the  Vice-Chancellor,  not  signed  by  the 
Lord  Chancellor,  not  inroUed ;  it  is  an  appeal  against 
an  order  of  the  Lord  Chancellor,  not  signed  nor 
inroUed;  it  is  an  appeal  against  an  order  of  the 
Master  of  the  Rolls,  not  signed  nor  inroUed ;  it  is  an 
appeal  against  orders  of  the  Lords  Commissioners,  not 
signed  nor  inroUed  ;  and  it  is  an  appeal  against  other 
orders  of  the  Lord  Chancellor,  not  signed  nor  inroUed* 
There  arises,  therefore,  not  merely  that  general  ques- 
tion whether,  if  it  had  been  an  appeal  here  from  the 
order  of  the  Lord  Chancellor  in  the  cause,  inrolment 
would  have  been  necessary;  but  a  further  point  on 
which  we  go  is,  that  there  are  various  orders  of  the 
Master  of  the  Rolls  and  of  the  Lords  Commissioners, 
and  there  cannot  be  an  appeal  to  this  House  against 
them  unless  they  are  inroUed.  And  further,  I  have 
to  submit  to  your  Lordships  that  with  respect  to  the 
decree  and  order  affirming  it — which  are  the  founda- 
tion of  all  the  orders  sought  to  be  discharged — there 
is,  first,  the  decree  dismissing  the  bill  with  costs ;  and 
then  there  are  orders  affecting  other  persons,  and  these 
persons  are  not  made  parties  to  this  appeal,  but  they 
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would  be  affected  by  an  alteration  of  the  decree  and  JftZ; 
orders:  and  further,  there  is  a  vesting  order  from  the  Amdrbwbs 
Insolvent  Debtors'  Court,  which  your  Lordships  will  ^^][^^. 
find  stated  in  our  case,  and  by  which  all  right  and 
interest  (if  there  were  any)  that  Mr.  Andrewes  had  at 
any  time  in  these  matters,  is  devested  out  of  him,  and 
is  now  vested  in  the  assignee,  under  the  Act  of  the 
1  &  2  VicL  c.  110.  I  do  not  say  that  on  that  account 
Mr.  Andrewes  is  absolutely  precluded  from  prose- 
cuting the  appeal,  because,  although  his  interest  in 
respect  of  the  lease,  the  original  subject  of  the  suit,  is 
devested  out  of  him,  still,  with  respect  to  his  personal 
liability  under  the  process  of  contempt,  he  has  a  right 
to  appeal.  He  has  a  right  to  be  heard  before  your 
Lordships  on  the  regularity  and  validity  of  the  orders 
upon  which  the  process  of  contempt  was  issued ;  but 
he  must  have  an  appeal  which  is  perfect;  he  must 
have  all  the  parties  here,  because  we  are  not  to  have 
the  risk  of  another  appeal  against  other  parties.  With 
respect  to  the  computation  of  the  time  of  appealing, 
the  limit  now  is  from  the  date  of  the  inrolment  of  the 
decree  or  order  (a) ;  and  if  your  Lordships  permit  this 
appeal  to  be  heard  without  the  inrolments,  there  will 
be  no  rule  by  which  to  compute  the  time  for  appealing. 
I  hope  Mr.  Andrewes  will  take  into  consideration  the 
offer  I  again  make  him,  and  which  is  more  than  he 
could  expect,  even  if  he  were  as  right  as  he  is  wrong. 
If  he  does  not  accept  the  offer,  so  as  to  save  your 
Lordships  and  ourselves  from  the  discussion  into 
which  I  have  no  doubt  he  will  otherwise  enter,  I  have 
to  submit  to  your  Lordships  the  objections  which 
1  have  now  made,  namely,  that  your  Lordships  cannot 
entertain  the  appeal. 

(a)  Ante,  Vol.  IV.  pp.  254.  666  ;  and  Vol.  VI.  p.  976,  No.  118. 

I  I   2 
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1842.  Mr,  Andrewes : — My  Lords,  with  respect  to  the  offer 

Akdrbwbs    '^^^  ^^  been  made  of  a  mere  discharge  from  prison 
V-  after  so  long  a  confinement,  it  would  be  a  hardship 

upon  me,  as  being  nothing  to  satisfy  my  expectations, 
especially  to  go  out  with  my  hands  tied  from  pro- 
ceedings against  the  other  parties,  and  precluded  from 
seeking  relief  in  pecuniary  compensation  for  that 
imprisonment.  I  trust  your  Lordships  will  be  of 
opinion  in  my  favour  upon  hearing  my  case,  in  the 
justice  of  which  I  have  the  fullest  confidence.  The 
best  test  of  my  sincerity  in  that  belief,  whether  right 
or  wrong,  is  that  I  have  patiently  endured  my  long 
confinement  under  the  fullest  hope  that  I  shall  ulti- 
mately succeed.  Had  I  not  the  opinions  of  most 
eminent  counsel,  whom  I  have  consulted,  in  my  fa- 
vour, I  might  not,  on  my  own  opinion  alone,  possess 
the  confidence  I  do.  I  hope  your  Lordships  will  not 
be  influenced  by  the  compassionate  offer  which  has 
been  made  by  the  opposing  counsel ;  so  that  my  rejec- 
tion of  that  offer  may  in  the  least  prejudice  my 
case.  If  your  Lordships  will  allow  me  time  to 
answer  the  preliminary  objection  which  has  he&i 
raised  suddenly,  I  have  not  a  doubt  I  shall  be  able 
most  satisfactorily  to  clear  away  all  that  has  been 
urged  as  an  impediment  to  my  being  heard  upon  the 
appeal.  I  have  endeavoured  to  find  out  whether  my 
appeal  stood  in  such  a  state  as  to  require  inrolment 
of  the  decree  and  subsequent  orders;  and  the  best 
information  I  have  been  able  to  get  from  (what  I  con- 
sidered competent  authority)  the  Six  Clerks'  Office,  is, 
that  the  modem  practice  does  not  require  the  inrol- 
ment of  an  order ;  that,  had  I  come  to  this  Hoose 
immediately  appealing  from  the  Vice-Chancellor^s 
decree,  I  could  not  have  presented  myself  withoat 
being  armed  with  the  inrolment  of  that  decree ;  bat 
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liccording  to  modern  practice,  and  there  is  a  late  1842. 
publication  by  Mr.  Smith  upon  it  (J),  I  was  in-  andrbwks 
structed  it  was  not  necessary  that  the  decree,  having  ^ 
been  appealed  from  to  the  Lord  Chancellor,  should  be 
inroUed,  in  order  to  a  further  appeal  here.  I  was  led 
in  my  own  mind  not  to  rest  wholly  upon  that  publica- 
tion, but  to  have  application  made  to  the  different 
Clerks  in  Court,  at  the  Six  Clerks'  Office,  upon  the 
subject ;  and  I  have  their  positive  assurance  that  the 
decree  being  appealed  from  to  the  Lord  Chancellor, 
and  from  him  to  this  House,  it  does  not,  according  to 
the  modem  practice,  require  inrolment ;  or  else  that 
inrolment  should  have  taken  place  before  I  had 
ventured  to  appear  before  your  Lordships.  If  there 
be  any  doubt  with  respect  to  the  practice  on  the  point, 
reference  to  the  Six  Clerks'  Office  may  clear  up  that 
doubt ;  and  if  it  should  be  found  not  to  be  as  I  have 
stated  it,  I  have  been  misled  after  the  best  endeavours 
to  obtain  the  right  information  on  the  subject.  I  have 
heard  the  Respondents'  counsel  speak  of  orders  of  the 
Master  of  the  Rolls,  but  I  am  not  aware  at  this  moment 
of  any  order  of  the  Master  of  the  Rolls  appealed  from 
directly  from  the  Master  of  the  Rolls :  but  the  general 
answer  to  my  inquiry,  and  not  from  one  only  in  the 
Six  Clerks'  Office,  but  from  several,  was  that  no 
orders  are  ever  inroUed  short  of  decrees  or  decretal 
orders,  not  interlocutory  orders ;  or  else  I  should 
ha.ve  seen  what  I  had  to  do ;  for  there  are  several 
orders  now  before  your  Lordships,  the  appeals  from 
which,  as  I  have  believed,  were  in  a  fit  state  to  be 
heard. 

Lord  Brougham: — The  Six  Clerks  have  misinformed 

(h)  Smith's  Prac.  vol.  2,  p.  2.     See  also  2  Dan.  Prac.  p.  674  ; 
and  contra^  Macq.  Prac.  in  the  House  of  Lords,  p.  118. 
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you.  Have  they  informed  you  that  no  orders  appealed 
Andrewes  from  to  this  House  are  necessary  to  be  inroUed? 
Walton.  Mr.  Andrefwes : — Yes ;  that  no  orders,  short  of  de- 
crees or  decretal  orders,  have  ever  been  required  to 
be  inroUed.  The  question  was  sent  to  them  from  me» 
whether,  in  order  to  appeal  to  the  House  of  Lords^ 
those  orders  required  inrolment;  and  the  answers 
have  been,  some  in  writing,  that  it  was  unnecessary. 
Now,  if  I  have  been  mistaken,  I  should  hope  your 
Lordships  would  allow  me  time  in  order  to  have  that 
rectified.  I  remember,  not  very  long  ago,  when  it 
was  found  that  an  appeal  from  Ireland  (c)  was  brought 
without  inrolment  of  the  decree,  some  time  was  given 
for  doing  it,  and  an  order  made  for  the  appeal  to 
stand  over ;  and  it  was  afterwards  brought  on  per* 
fected.  If  your  Lordships  allow  me,  I  will  say  qm 
word  with  respect  to  the  inrolment,  that  is^  as  to  the 
separate  parts  of  the  appeal :  if  the  first  part,  the 
decree  appealed  from  to  the  Lord  Chancellor,  had  not 
been  so  appealed  from,  but  had  come  direct  from  the 
Vice-Chancellor  to  your  Lordships,  it  must  have  been 
previously  inroUed,  but  having  come  through  the 
Lord  Chancellor  to  this  House,  inrolment  of  that 
decree  was  not  requisite ;  and  if  your  Lordships  ajlow 
me,  I  will  go  on  and  show  the  foundation  of  the 
proceedings. 

The  Lord  Chancellor  : — Are  you  willing  to  rest  on 
the  result  of  your  argument  that  the  decree  and 
orders  did  not  require  to  be  inroUed  ? 

Mr.  Andrewes: — If  your  Lordships  will  allow  me^ 
I  would  rather  be  right  before  I  open  my  appeal.  I 
should   be  very  sorry  to  trouble  your  Lordships  to 

(0  De  Burgh  v.  Clarke,  ante,  Vol.  IV.  p.  566. 
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hear  an  argument  on  a  case,  which  would  afterwards       ,^^ 
fall  to  the  ground  on  the  point  of  form,  for  the  want   Andrbwss 
of  the  inrolment.  ^^^^^^ 

Lord  Brougham: — What  would  the  fees  on  the 
inrolment  be,  Mr.  Andrewes} 

.  Mr.  Andrewes  I — I  have  not  inquired,  my  Lord, 
because  I  had  ascertained  it  was  not  necessary.  If  all 
the  orders  require  inrolment,  I  should  say  probably 
80  /.  or  40  /. 

Lord  Brougham : — Upon  each  ? 

Mr.  Andrewes : — Upon  the  whole. 

Mr.  Russell : — It  would  only  be  one  inrolment. 

The  Lord  Chancellor : — Is  it  desired  that  the  hear- 
ing should  be  postponed  for  that  purpose  ?  If  so,  we 
are  disposed  to  let  it  stand  over,  that  is,  if  it  be  wished, 
for  the  purpose  of  the  inrolment  of  the  proceedings : 
but  we  cannot  proceed  with  the  appeal  without  their 
being  inroUed. 

Mr.  Andrewes : — The  Vice-Chancellor's  decree,  or 
all  the  orders  and  decree  ? 

The  Lord  Chancellor : — All ;  they  require  to  be 
inroUed :  whatever  you  appeal  from,  whether  it  is  a 
decree  of  the  Vice-Chancellor  or  a  decree  of  the  Lord 
Chancellor,  it  requires  to  be  inroUed. 

Mr.  Andrewes: — As  that  is  a  distinct  part  of  my 
appeal,  would  your  Lordships  allow  that  to  stand 
over,  and  let  the  orders  of  commitment  and  the  case 
of  my  imprisonment,  which  I  consider  to  be  false  im- 
prisonment, be  gone  into  ?  because  if  it  should  turn 
out  that  they  do  not  require  inrolment,  it — 

The  Lord  Chancellor : — ^We  cannot  take  the  case 
by  parcels ;  do  you  abandon  that  part  of  the  appeal  ? 
We  cannot  take  it  by  parcels;  therefore  you  will 
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1842.       decide  what  course  you  will  take.     You  appeal  from 
AicDRBWBs    *  decree ;  that  decree  requires  to  be  inrolled ;  if  you 
mean  to  abandon  that  part  of  the  appeal  which 
relates  to  the  decree,  you  will  tell  us  so :  if  not,  we  will 
not  allow  the  appeal  to  be  heard  by  parcels. 

Lord  Cotlenkam  addressed  to  the  Appellant  obser- 
vations to  the  same  effect,  as  to  the  practice  of  the 
House. 

Mr.  Aiidrewes : — Though  they  are  of  a  distinct 
nature  ?  One  branch  of  my  appeal  is  for  false  impri- 
sonment, and  the  other  with  respect  to  the  lease. 

The  Lord  Chancellor : — ^We  cannot  reason  with  you, 
nor  can  we  hear  the  appeal  by  parts :  if  you  choose 
to  abandon  a  part,  we  will  see  whether  we  will  allow 
you  to  proceed  with  the  rest. 

Mr.  Andrewesi — Your  Lordships  have  been  so 
good  as  to  put  it  to  me  that  I  may  go  upon  the  sub- 
stantial part  of  the  case,  namely,  the  orders  of  commit* 
ment  on  the  false  imprisonment,  which  is  often  times 
more  consequence  to  me  than  the  other  part,  though 
that  is  considerable.  The  great  amount  of  costs  turns 
upon  the  question  as  to  whether  I  am  or  not  entitled 
to  the  lease;  but  the  other  question  is  as  to  my 
detention  in  prison,  and  the  special  damage  conse- 
quent upon  nine  years'  imprisonment ;  which  is  of 
such  magnitude  in  comparison  with  the  value  of  the 
lease,  the  origin  of  the  litigation,  that  I  do  not  here 
hesitate  giving  up  the  first  part  of  the  appeal,  and 
going  upon  the  orders  I  am  now  complaining  of, 
beginning  with  the  first  order  of  the  Vice-Chancellor, 
not  having  been  discharged  under  that  first  order, 
and  which  first  order  has  been  followed  up  by  subse- 
quent orders,  all  of  which  I  hope  to  show  deser?e 
consideration   in   my  favour,  as   being  wrong,  not 
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because  they  followed  a  wrong  order,  but  because  in       ^2. 
themselves  they  are   equally  wrong  with  the  first  ahdbewbs 
order :  and  in  appealing  from  that  (from  what  I  have     ^  J^^j^^ 
just  heard  from  your  Lordships),  I  have  now  to  open 
my  case.     This  is  a  mere  interlocutory  order,  which 
the  Six  Clerks  never  heard  of  being  inroUed.     Mr. 
Smithy  an  experienced  Clerk  in  Court,  who  has  pub- 
lished a  Book  of  Practice  on  the  subject,  says  a  decree 
of  the  Vice-Chancellor,  after  appeal  to  the  Lord  Chan- 
cellor, does  not  in  modern  practice  appear  necessary  to 
be  inroUed :  and  the  last  practical  knowledge  I  have 
obtained  from  the  Six  Clerks  on  the  point  is,  that 
the  interlocutory  orders  are  never  inroUed  at  all. 

Lord  Brougham : — ^What  do  they  say  to  this  ?  Sup- 
pose you  were  going  on  with  one  of  these  uninrolled 
orders  by  appeal  here,  and  the  decree  was  not  under 
appeal ;  what  is  to  prevent  another  party  going  for  a 
rehearing  in  the  Court  below,  while  we  are  dealing 
with  the  matter  here  ? 

Mr.  Andrewes : — ^The  orders  in  my  case  are  of  that 
nature  that  there  is  nothing  to  be  done  under  them. 
Those  orders  amount  merely  to  refusing  my  motions ; 
there  is  nothing  in  them  to  be  acted  upon,  except  by 
discharging  them. 

Lord  Brougham : — With  respect  to  an  order  re- 
fusing your  motion,  if  uninrolled  originally  below, 
you  might  have  the  case  reargued  in  the  Court  below 
in  order  to  have  the  motion  granted,  which  had  been 
refused,  while  we  are  upon  the  appeal  here  from  the 
same  order. 

Mr.  Andrewes : — Taking  it  that  I  have  appealed  to 
your  Lordships  from  any  such  order,  the  other  side 
could  have  no  interest  in  disputing  it,  having  it  all 
their  own  way.    There  are  only  two  parties  to  these 
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1B42.       orders';  and  with  submission  to  your  Lordships,  would 

Andbbwbs    ^^  ^^^  ^  ^  ^%h  contempt  and  breach  of  the  privilege 

-_  ^'         of  this  House  for  me  to  go  to  another  Court  for  any 

Walton.         ,  i         t  t  t  i    i> 

other  purpose,  when  1  have  the  matter  before  your 
Lordships  for  decision  ?  If  I  appeal  to  your  Lord- 
ships, I  submit  I  must  wait  the  decision  of  this 
House,  and  not  go  to  an  inferior  Court  to  interfere 
with  the  proceedings  of  this  House.  I  should  have 
been  guilty  of  a  contempt  in  doing  such  a  tiling,  if 
I  had  first  submitted  my  case  to  the  breast  of  this 
House. 

The  Lord  Chancellor : — Are  you  willing  to  abandon 
the  first  ground,  and  go  on  with  the  appeal  with 
respect  to  any  of  these  orders,  running  the  risk  of  our 
dismissing  the  appeal  on  the  ground  of  the  orders  not 
being  inroUed?  and  if  so,  we  will  hear  you. 

Mr.  Andrewes : — Certainly,  if  your  Lordships  will 
put  it  in  train  for  being  cleared  up.  I  have  so 
endeavoured  to  ascertain  whether  the  orders  were 
subject  to  inrolment  or  not,  that  I  have  the  fullest 
confidence — 

Lord  Brougham : — ^The  practice  of  the  Court  below 
may  be  taken  by  what  the  Six  Clerks  tell  you,  but 
the  practice  of  this  House  is  difierent. 

Mr.  Rmselli — Mr.  Andrewes  is  entirely  misin- 
formed with  respect  to  this  matter.  The  Lord  Chan- 
cellor will  recollect  a  case  within  the  last  three  weeks 
where  there  was  a  mere  order  for  maintenance ;  and 
that  order  was  required  to  be  inroUed. 

TheZorrf  Chancellor-. — I  do  not  think  anything 
can  be  the  subject  of  appeal  to  this  House  until  it  is 
inroUed.  The  Six  Clerks  may  say  it  is  not  the  prac- 
tice, but  that  does  not  mean  that  they  can  come  to 
this  House  without  inrolment. 
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Mr.  Andrewes: — I  asaure  your  Lordships  that  is       2^^ 
the  opinion  of  the  Six  Clerks.  Ahdbewes 

Lord  Brougham : — The  Six  Clerks  can  know  no-     Walton. 
thing  of  the  practice  of  this  House ;  it  is  with  them 
confined  to  the  Court  of  Chancery. 

The  Lord  Chancellor : — My  opinion  is  that  all  or- 
ders must  be  inroUed  before  appealed  from ;  they  are 
not  perfect  records  unless  inrolled. 

Mr.  Andrewes : — May  I  beg  to  be  clear  in  my 
understanding  of  the  matter,  as  to  whether  every- 
thing which  has  been  done  in  the  Court  below  would 
require  inrolment  before  it  comes  to  this  House? 

The  Lord  Chancellor : — That  is  my  opinion. 
Mr.  Andrewes : — Would  your  Lordships  require  a 
certificate  from  the  Six  Clerks  ? 

The  Lord  Chancellor : — ^We  are  not  in  the  habit  of 
consulting  the  Six  Clerks. 

Mr.  Andrewes : — Or  adopt  any  other  mode  of  ar- 
riving at  a  certainty  ?  I  have  not  alone  depended 
on  the  Six  Clerks,  but  have  attentively  studied  the 
Reports,  for  many  years,  of  Cases  of  Appeal  to  your 
Lordships;  and  I  could  not  find  out  that  any  such 
inrolment  was  necessary,  not  being  from  Ireland  or 
Scotland. 

The  Lord  Chancellor : — ^We  cannot  carry  on  a  dia- 
logue with  you,  and  you  must  make  your  election 
what  course  you  will  adopt. 

Mr.  Andrewes : — It  has  been  my  desire  to  be  right. 

The  Lord  Chancellor: — ^We  have  said  they  must 
be  inrolled. 

Lord  Brougham: — My  advice  to  you,  Mr.  An^ 
drewesj  is  to  reconsider  the  offer  which  has  been  made 
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1842.  to  you  by  the  learned  counsel  for  the  Respondents : 
AifDRBWEs  ^  strongly  recommend  you  to  turn  it  in  your  mind; 
»•  but  if  you  do  not  accept  it,  I  do  not  say  that  your 
refusing  it  will  work  any  the  slightest  prejudice  to 
your  case,  but  it  is  impossible  it  should  not  work  a 
feeling  in  our  minds.  I  must  say  it  appears  to  me 
a  very  kind  offer  on  their  part. 

The  Lord  Chancellor : — ^The  questions  you  have  to 
argue  are  merely  questions  of  law ;  therefore  your  re- 
fusing the  offer  cannot  by  possibility  prejudice  your 
case. 

Mr.  Andrewes: — The  great  question  is  whether 
I  am  right  or  wrong :  if  I  am  right,  it  requires  great 
compensation  for  nine  years*  imprisonment,  when, 
as  I  hope  to  be  able  to  show  your  Lordships,  the  pro- 
ceeding was  taken,  not  for  the  sake  of  the  amount  of 
the  demand,  but  for  the  express  purpose  of  inflicting 
that  imprisonment. 

The  Lord  Chancellor : — If  you  choose  to  rest  on 
the  opinion  which  has  been  given  you  by  the  Six 
Clerks,  and  to  take  the  chance  on  the  subject,  you 
will  go  on ;  but  if  you  apply  for  permission  to  have 
an  opportunity  of  inrolling  those  orders,  that  is 
another  thing,  and  we  will  consider  it. 

Mr.  Andrewes : — I  humbly  apply  for  that ;  your 
Lordships  considering  they  require  it  before  I  can  be 
heard  here. 

The  Lord  Chancellor  (after  their  Lordships  had  con- 
ferred together  a  short  time) : — ^Elect  now  which  you 
will  do.  We  are  of  opinion  inrolment  is  necessary 
before  you  can  appeal  to  this  House. 

Mr.  A  ndrewes : — I  must  take  it  as  your  Lordships 
pronounce  it;  and  must  submit  not  to  come  to  this 
House  again  until  I  am  better  fortified. 
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Mr.  Russell : — Will  your  Lordships  order  the  appeal        i842. 


Andrswbs 


Walton. 


to  Stand  over  for  some  limited  time  ? 

Mr,  Andrewes: — ^Will  your   Lordships   take  into     ^^^• 
consideration  the  disadvantages  I  labour  under,  being 
in  a  prison  ? 

The  Lord  Chancellor : — What  time  do  you  want  ? 

Mr.  Andrewes : — Three  months,  if  your  Lordships 
will  allow  me;  and  as  I  am  suffering  all  the  time 
whilst  all  the  other  parties  are  out,  you  may  be  sure 
I  would  not  ask  it  unnecessarily,  and  I  hope  it  will 
be  granted. 

Mr.  Russell: — I  will  not  object,  my  Lords,  to  three 
months. 

The  Lord  Chancellor : — Say  till  after  Easter.  It 
stands  over  till  after  Easter. 

Mr.  Russell: — Will  your  Lordships  make  any  order 
as  to  the  costs  of  this  appearance  ? 

The  Lord  Chancellor : — ^We  make  no  order  as  to 
the  costs. 

It  was  then  ordered  (by  consent  of  the  Appellant 
and  Respondents)  that  the  appeal  should  stand  over 
until  after  Easter,  in  order  to  give  time  to  inrol  the 
decrees  and  orders  appealed  from. 
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1842: 
February  26. 


Employers 

ana  Agent, 

Surety. 

Bona. 

Construction, 


George  Napier  &  Co.,  Brewers  inl  a      j.^. 
Edinburgh-    -     -  -     -     -     .j^PP<:ii<^' 


Mrs.  Ann  Bruce 


Respondeat. 


In  constniing  an  agreement  in  the  fonn  of  a  bond,  in  which  asaretj 
became  liable  for  the  due  fulfilment  of  an  agent's  dutiea  thereia 
particularly  enumerated,  a  general  clause  in  the  obligatory  part  of 
the  bond  must  be  interpreted  strictly,  and  controlled  by  reference 
to  the  prior  clauses  specifying  the  extent  of  the  agency. 

Held  accordingly  (afiirming  the  judgment  of  the  Court  of  Session^ 
that  monies  received  by  an  agent  on  account  of  his  employers, 
during  the  time  of  hb  agency,  but  not  in  pursuance  of  the  parti- 
cular  agency  disclosed  to  the  surety  by  the  specified  conditions 
in  the  bond,  were  not  covered  by  the  surety's  obligafioB  **  that 
during  the  whole  time  the  said  J.  D.  B.  (the  agent)  shall  continue 
to  act  as  agent  foresaid,  in  consequence  of  the  above-redtod 
agreement,  he  shall  well  and  truly  account  for  and  pay  to  ns  (the 
employers)  all  sums  of  money  received  by  him  on  our  account** 


On  the  18th  of  February  1836,  the  Appellants  ad- 
dressed a  letter  to  James  Duncan  BrucCj  the  Respon- 
dent's son,  stating  the  terms  of  an  agreement  which 
they  proposed  to  enter  into  with  him  as  their  agent, 
for  the  sale  of  their  ales  in  London.  It  was  part  of 
the  agreement  that  Mr.  Bruce  should  find  two  soffi- 
cient  sureties  to  the  amount  of  1,000  {.,  and  give  heri- 
table security  to  that  extent.  On  the  8th  of  March 
following,  J.  D.  Bruce,  by  letter,  accepted  the  pro- 
posal ;  but  instead  of  the  security  first  required,  the 
Appellants  agreed  to  take  the  Respondent's  deposit  of 
1,000  /.  upon  the  conditions  contained  in  the  following 
bond,  which  they  executed  to  her  on  the  2d  of  April 
1836.  The  bond  recited,  "  That  by  holograph  letter  of 
the  1 8th  of  February  last,  subscribed  by  me  the  said 
G.  Napier  for  myself  and  my  sard  partner,  on  behalf 
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of  the  said  copartnership  of  G.  Napier  &  Co.  and  ad-        1842. 
dressed  to  J.  D.  Bruce^  an  arrangement  was  proposed      napibr 
to  him,  to  act  as  agent  for  us,  for  the  sale  of  our  ales         ^' 
in  London^  upon  the  following  considerations : — 

"  1 .  That  we  should  furnish  the  said  J.  D.  Bruce 
with  horses  and  drays,  counting-house  and  cellars, 
and  public  books ;  all  of  which  were  understood  to 
belong  to  us. 

*^  2.  That  the  ales  to  he  shipped  by  us  to  him  (a) 
should  be  charged  at  the  usual  prices,  viz.  4Ss.y  58^., 
685.  and  78^.  per  barrel,  and  at  such  other  price  or 
prices  under  the  first,  as  might  be  considered  by  us  * 
as  most  suitable  to  correspond  with  those  charged 
by  the  generality  of  the  brewers  in  Edinburgh. 

'*  3.  That  the  said  J.  D.  Bruce  was  to  guarantee  the 
whole  debts ;  and  that  from  the  above  prices  we  should 
allow  him  25  per  cent,  in  full  of  commission,  guaran- 
tee, five  per  cent,  discount  to  customers,  horses'  keep, 
and  all  other  charges  whatever,  after  the  ales  had  been 
put  on  board  at  Leith ;  but  that  it  should  be  expressly 
understood  that  the  aforesaid  25  per  cent,  should  not 
extend  to  ale  returned,  or  upon  which  an  allowance, 
agreeably  to  article  6th,  should  be  made,  but  that  the 
aaid  «/.  D.  Bruce  should  be  entitled  to  chaise  the 
expenses  incurred  by  him,  which  should  not  exceed 
4  s.  per  barrel. 

^^  4.  That  the  credit  allowed  to  customers  should  be 
28  days,  and  that  the  said  J.  D.  Bruce  should  keep 
their  payments  as  nearly  to  that  period  as  possible ; 
but  in  order  to  give  sufficient  time  for  all  debts  to  be 
collected,  we  the  said  G.  Napier  &  Co.  agreed  to  ex- 
tend the  period  of  credit  to  3  0  weeks,  after  which  time 

(a)  The  words  ''  to  be  shipped  by  us  to  him"  were  not  in  the  corre- 
sponding part  of  the  letter  of  proposal ;  but  in  all  other  respects  that 
letter  did  not  differ  materially  from  the  recitals  of  it  in  the  bond. 


V, 
BliUCE. 


472  CASES  IN  THE  HOUSE  OF  LORDS. 

1842.        we  should  be  at  liberty  to  draw  a  bill  on  him  the 
Napibr     ^^^^  ^'  ■^-  Bruccy  at  two  months'  date,  for  such  sum 
or  sums  as  might  appear,  from  the  books  to  be  kept 
by  him,  to  have  exceeded  the  last- mentioned  period  of 
10  weeks  ;  which  bill  he  would  be  required  to  accept 

'^  6.  That  the  said  J.  D.  Bruce  was  to  guarantee 
the  safe  returns  of  empty  casks  within  four  months ; 
but  as  soon  as  they  were  shipped,  and  his  letter,  accom- 
panied by  a  receipt  from  the  captain  or  wharfinger 
(when  practicable),  advising  the  conveyance, quantity, 
and  numbers  of  casks  returned,  they  should  be  con** 
sidered  at  our  risk ;  and  that  in  case  any  casks  should 
be  lost,  or  should  not  be  returned  within  four  months 
from  the  date  of  invoice,  we  should  then  be  at  liberty 
to  charge  him  with  the  same,  at  the  market  price  at 
the  time. 

'^  6.  That  in  case  any  fault  should  be  found  with 
any  ale,  complaint  must  be  made  to  us,  by  letter,  within 
35  days  from  the  time  of  its  arrival  in  London,  during 
the  period  between  the  1st  of  November  Bud  the  Istof 
June  following,  or  within  21  days  during  the  period 
from  the  Ist  of  June  to  the  1st  of  iVwemfter  following, 
in  any  year,  specifying  the  brewing  and  numbers  of 
casks  so  complained  of;  in  which  case  it  should  be 
optional  for  us  to  have  the  same  returned  or  sold,  as 
we  might  determine. 

"  7.  That  the  said  J.  D'.  Bruce  should  not  sell, 
or  be  in  any  way  connected  with  any  other  house  in 
the  sale  of  ales. 

"  8.  That  the  travellers  are  to  be  under  the  said 
J.  B.  Bruce's  entire  direction  and  control ;  but  in  case 
of  dismissal,  it  is  expected  that  we  should  be  consulted ; 
and,  therefore,  all  engagements  previously  entered  into 
with  them  should  be  binding  upon  the  said  J.D.BrueCf 
the  same  as  if  these  had  originated  with  himself. 
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"9.  That  account-sales  should  be  transmitted  on       }^^ 
every  Saturday  of  each  week,  agreeably  to  a  form      Napier 
already  in  practice ;  also  a  statement  of  all  monies      b^uce 
collected  during  the  like  period,  accompanied  by  a  re- 
mittance for  the  amount,  under  deduction  of  the  said 
J.  D.  Brace's  commission  of  25  per  cent,  agreeably 
to  a  form  also  in  practice,  which  last  should  contain 
a   statement  of  any  allowances   made  to  customers, 
or  expenses  incurred  on  any  ale  returned  agreeably  to 
article  6th,  and  copies  of  which  forms  were  furnished 
to  the  said  J.  D.  Bruce. 

"  10.  That  the  said  J.  D.  Bruce  should  find  two  suflS- 
cient  securities  to  the  amount  of  1,000/,  sterling,  who 
should  agree  to  enter  into  a  bond  for  that  purpose, 
subjecting  themselves  always  to  the  conditions  and 
stipulations  contained  in  the  said  missive  letter  and 
above  expressed,  and  that  heritable  security  should  be 
given  to  that  extent,  and  that  one-half  the  expense  of 
the  bond  or  assignation  and  infeftment  following  upon 
it  be  paid  by  the  said  J.  D.  Bruce^  and  that  the  neces- 
sary deed  should  be  executed  by  him  and  his  securi- 
ties so  soon  as  it  could  be  prepared. 

"11.  That  two  months'  notice  should  be  given  and 
required  in  the  event  of  a  change  or  separation ;  and 
in  case  of  any  dispute  or  difference  arising  in  any  of 
the  afore-mentioned  articles,  that  the  same  should  be 
submitted  to  men  mutually  chosen,  with  power  to 
choose  an  oversman,  whose  award  should  be  final.'* 

The  bond  further  recited,  "  that,  by  holograph  letter 
of  the  8th  of  March  1836,  addressed  to  us  the  saicl 
G.  Napier  &  Co.  by  the  said  J.  D.  BrucCy  he  fully 
agreed  to  the  whole  of  the  above-recited  conditions 
and  stipulations,  and,  in  consequence  thereof,  has  since 
commenced  to  act  as  our  agent  in  London :  and,  con- 
sidering that  it  being  inconvenient  for  him  at  present  to 

VOL.  VIII.  K  K 
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1842.        find  the  heritable  security  stipulated  for  by  article  10th 
Napier      of  the  above-recited  agreement,  and  that  his  mother, 
,,  ^-         Mrs,  Ann  Bruce,  relict  of  Alexander  Bruce^  esq,,  has 
agreed  to  become  one  of  his  sureties,  and  has  under- 
taken to  place  in  our  hands  the  sum  of  1,000  iL  sterling 
in  lieu  of  such  security,  on  our  granting  these  presents 
in  manner  underwritten,  and  that  we  have  agreed  to 
receive  and  to  hold  the  same,  in  the  place  and  stead 
of  such  security  which  was  to  have  been  granted  to 
us ;  and  now,  seeing  that  the  said  Mrs.  Ann  Brw» 
has  paid  over  to  us  the  aforesaid  sum  of  1,000/^ 
whereof  we,  as  a  company  and  as  individuals,  do 
hereby  acknowledge  the  receipt,  renouncing  all  objec- 
tions to  the  contrary ;  which  sum  of  1,000 /L  we  the  said 
copartners  under  the  said  firm  of  G.  Napier  &  Co. 
bind  and  oblige  ourselves  jointly  and  severally,  and 
our  heirs,  &c.,  as  well  as  the  said  copartnership  of  6. 
Napier  &  Co.,  to  repay,  with  and  under  the  conditions 
and  provisions  after  written,  to  the  said  Mrs.  An 
Bruce  and  to  her  heirs,  &c.,  at  the  term  oiMartimM 
next,  with  a  fifth-part  more  of  said  principal  sum  of 
liquidate  penalty  in  case  of  failure,  and  the  interest  of 
the  said  principal  sum  at  the  rate  of  4i  per  centum  p& 
annum,  from  the  date  of  these  presents  to  the  afore- 
said term    of  payment,   and   thereafter   during  the 
nonpayment  thereof,  and  that  at  two  terms   in  the 
year,"  &c. 

The  bond  then  provided  and  declared,  "  that,  not- 
withstanding the  obligation  before  written,  the  said 
Mrs.  Ann  Bi^uce  shall  have  no  right  to  demand  pay- 
ment of  the  aforesaid  principal  sum  of  1,000/.  at  the 
aforesaid  terms,  unless  the  whole  conditions  and  stipe- 
latioiis  of  the  above-recited  agreement  with  the^ 
/.  X).  Bruce  sliall  have  been  fulfilled,  while  the  said 
agreement  shall  subsist  and  be  in  operation,  and  whi^ 
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stipulations  and  agreements  she  becomes  bound  and        1842 
obliged,  as  by  acceptance  hereof  she  binds  and  ob-      -sItikb, 
liges  herself  and  her  heirs,  &c.  to  see  fulfilled,  and  that  v* 

80  long  only  as  the  said  agreement  shall  subsist  and 
be  in  operation ;  and,  in  particular,  the  said  Mrs.  Ann 
Bruce  is  bound  and  obliged,  as  by  acceptance  hereof 
she  binds  and  obliges  herself  and  her  foresaids,  that^ 
during  the  whole  time  the  said  J.  D.  Bruce  shall  con- 
tinue to  act  as  agent  foresaid,  in  consequence  of  the 
above-recited  agreement,  he  shall  well  and  truly  ac- 
count for  and  pay  to  us  all  sums  of  money  received 
by  him  on  our  account,  and  likewise  account  for  and 
pay  to  us  the  value  of  all  ales  sold  by  him  for  us,  and 
the  value  of  all  barrels  sent  to  him  in  terms  of  his 
said  agreement  with  us ;  and  whatever  loss,  damage, 
or  expense  shall  be  sustained  or  incurred  by  us  through 
the  intromissions  of  the  said  •/.  B.  Biuce^  the  said 
Mrs.  Ann  Bruce,  by  acceptance  hereof,  binds  and 
obliges  herself  and  her  foresaids  to  content  and  pay 
to  us,  to  the  extent  of  the  foresaid  sum  of  1,000/.,  or 
to  allow  us  to  retain  the  same  out  of  the  aforesaid  sum 
of  1,000/.  which  has  been  deposited  in  our  hands  for 
the  express  purpose  as  aforesaid ;  and  upon  the  said 
loss  or  damage  being  ascertained  and  fixed  in  manner 
specified  in  the  said  agreement,  we  the  said  G  Napier 
&  Co.  shall  only  be  bound  and  obliged  to  make  pay- 
ment to  the  said  Mrs.  Ann  Bruce  of  the  balance  re- 
maining due  of  the  aforesaid  sum  of  1,000/.  after 
satisfying  and  paying  the  amount  of  such  loss  or 
damage;  and  the  said  Mrs.  Jnn  Bi^uce,  on  receiving 
payment  of  such  balance,  shall  be  bound  and  obliged 
to  grant  a  valid  and  sufficient  discharge  to  us  of  the 
bond  and  obligation  above  written,  and  of  the  whole 
terms  thereof,  it  being  expressly  understood  and  de- 
clared that  the  aforesaid  sum  of  1,000/.  is  placed  in 
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1842.        OUT  hands  as  a  security  for  the  intromissions  of  the 
j^j^^      said  J.  D.  BrucCy  in  virtue  of  his  said  agreement,  and 
''•  to  indemnify  us  against  all  loss  or  damage  that  may 

be  sustained  by  us  in  consequence  thereof:  but  it  is 
likewise  hereby  specially  provided  and  declared,  that 
we  shall  be  bound  and  obliged,  as  we  hereby  bind  and 
oblige  ourselves  and  our  foresaids,  and  our  said  co- 
partnership, to  repay  the  aforesaid  sum  of  1,000/.  with 
such  interest,  at  the  rate  of  4}  per  cent.,  as  maybe 
due  thereon  at  the  time  to  the  said  Mrs.  Ann  Bruce 
and  her  foresaids,  on  receiving  two  months'  previous 
notice  in  writing  from  her  or  them  to  that  effect,  and 
on  satisfactory  heritable  or  other  sufficient  security  to 
the  extent  foresaid  being  found  to  us,  in  terms  of  the 
10th  article  of  the  above-recited  agreement  with  the 
said  J.  D.  Bruce,''  &c. 

In  pursuance  of  the  agreement,  Mr.  J.  D.  Bruce 
proceeded  to  London^  and  on  the  1st  of  April  1836 
commenced  his  duties  as  agent  for  the  Appellants,  and 
continued  to  act  in  that  capacity  until  the  month  of 
September  following,  when  they  dismissed  him  from 
their  employment  for  irregularities  of  conduct,  and  took 
possession  of  the  office  books  and  accounts.  He  was 
then  indebted  to  them,  as  they  alleged,  to  the  amount 
of  1,284/.  14^.  Id.  for  his  intromissions  as  their 
agent.  It  appeared  from  an  account  produced  by 
the  Appellants  that  this  debt  consisted  in  part  of 
41 1  /.  1 2  5.,  the  price  of  ales  shipped  to  London^  and 
placed  in  the  Appellants'  cellars  there,  before  the 
date  of  the  agreement,  and  afterwards  sold  by  J.  D. 
Bruce  for  prices  less  than  those  specified  in  the  agree- 
ment. Another  item  in  the  debt  was  a  sum  of 
21 0  /.  17  5.,  the  balance  of  538  /.  collected  by  him  from 
the  customers  for  ales  sold  before  his  agency  com- 
menced, and  not  remitted  by  him.      The  Appellants 
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claimed  to  be  entitled,  in  the  terms  of  the  conditions 
of  the  bond,  to  retain  the  1^000  /.  deposited  with  them, 
in  extinction  pro  tanlo  of  the  whole  debt.  The 
Respondent  resisted  the  claim,  insisting  that  her 
guarantie  was  entirely  prospective  ;  that  she  was  not 
liable  for  the  proceeds  of  any  ales  that  had  been  shipped 
to  London  prior  to  the  commencement  of  her  son's 
agency,  or  for  any  outstanding  debts  due  to  the  Ap- 
pellants before  that  time,  though  they  might  have 
been  received  by  him.  As  to  the  debt  generally,  she 
disputed  several  items,  and  complained  that  the  Appel- 
lants were  aware  of  her  son*s  irregularities  long  before 
they  dismissed  him,  and  that  they  did  not  give  her 
notice  thereof,  as  was  their  duty  towards  her  as  surety. 

Mutual  actions  were  brought  by  the  parties :  the 
Respondent  by  her  action  concluding  for  a  release  from 
her  cautionary  obligation,  and  for  payment  to  her  of 
the  1,000/.  with  interest  from  the  date  of  the  bond, 
or,  in  the  event  of  it  being  found  that  the  Appellants 
had  any  just  claim  against  her,  that  they  might  be 
decreed  to  produce  a  full  state  of  accounts,  whereby 
the  balance,  if  any,  due  to  them  might  appear.  The 
Appellants'  action  concluded  for  a  declaration  that, 
as  J.  D.  Bruce  had  not  fulfilled  the  conditions  and 
stipulations  of  the  agreement,  the  Respondent  had  no 
right  to  demand  payment  of  the  1,000/.;  that  the 
Appellants  were  entitled  to  retain  the  same  and  the 
interest  thereon,  in  extinction  of  an  equal  portion  of 
the  debt  owing  to  them  from  J.  D.  Bruce^  and  of  the 
loss  sustained  by  them  through  his  intromissions; 
that  their  bond  had  become  void,  and  that  the  Re- 
spondent might  be  decreed  to  grant  them  a  discharge 
therefrom,  and  to  deliver  the  same  up  to  be  cancelled. 
Upon   objection   taken  by    the   Respondent    to   the 
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1S42.  Appellants'  action,  as  the  principal  debtor  was  not 
Napibr  ^2ide  a  party,  they  raised  a  supplementary  action  of 
«•  accounting  against  him.  The  three  actions  being 
conjoined,  a  record  was  made  up,  and  the  Lord  Ordi** 
nary  having  heard  the  parties'  procurators  in  support 
of  tbeir  pleas,  which  were  in  substance  the  same  as  the 
above-stated  conclusions  of  their  respective  actions, 
pronounced  this  interlocutor  on  the  14th  o(  November 
1839  : — "  Finds  that  Mrs  Bruce,  under  the  condition 
of  the  bond  in  her  favour,  is  not  liable  for  the  value 
of  the  ale  belonging  to  Napier  &  Co.  which  was  in 
London  prior  to  the  commencement  of  her  son's 
agency  ;  but  that  she  is  liable  for  the  prices  of  such 
parts  thereof  as  were  actually  received  by  him  after 
the  agency  commenced.  Finds^  that  she  is  not  liable 
for  the  debts  due  to  the  company  prior  to  the  com- 
mencement of  her  son's  agency,  except  in  so  far  as 
the  said  debts  were  received  by  him  after  his  a  ency 
commenced,"  &c. 

A  reclaiming  note  against  that  interlocutor  hav- 
ing been  presented  to  the  Lords  of  the  First  DivisioD 
of  the  Court  of  Session  by  the  Respondent,  their 
Lordships,  by  their  interlocutor  on  the  11th  of  Febru* 
ary  1840,  ^^  alter  the  interlocutor  reclaimed  against^ 
and  find  that  Mrs.  Bruce^  as  cautioner  for  her  smi, 
is  not  liable  for  the  prices  of  any  ales  which  were 
in  the  cellars  of  Napier  &  Co.  in  London  prior  to 
the  commencement  of  the  agency  of  J.  Z>.  Bnct, 
though  received  by  him  after  that  date,  nor  for  any 
debts  due  to  the  company  prior  to  the  commencemo^ 
of  the  agency,  though  received  by  J.  D.  Bruce  after 
its  commencement ;  and  remit  to  the  Lord  Ordinary  to 
proceed  further  as  shall  be  just,'*  &c, 

Napier  &  Company  appealed  against  this  interlo- 
cutor, and  a  subsequent  decree  of  the  Lords  of  the 
First  Division  for  payment  of  the  costs* 
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Mr.  Fitzroy  Kelly  and  Mr,  Willmore^  for  the  Ap-  1842. 
pellants : — ^The  question  is  whether  the  surety  is  not,  napibr 
by  the  express  terms  of  the  stipulations  contained  in  ^' 
the  bond,  liable  for  all  the  acts  and  receipts  of  the 
agent,  and  bound  to  indemnify  the  Appellants,  to  the 
extent  of  her  deposit,  against  the  losses  sustained  by 
them  through  the  agent's  conduct  while  he  was  in  their 
employment.  The  purpose  of  this  appointment  was 
"  for  the  sale  of  our  ales  in  London,^'  His  duty  was 
to  sell  the  stock  of  ales  in  London  delivered  to  his 
care,  as  well  as  the  ales  that  were  afterwards  shipped 
for  the  same  purpose.  He  was  also  bound  as  agent  to 
collect  and  account  for  debts  previously  due  for  ales. 
The  security  extended  to  all  the  acts  of  the  agent  from 
the  commencement  of  his  agency.  It  is  incredible 
that  the  Appellants,  in  contracting  for  the  security, 
could  mean  to  except  from  it  the  proceeds  of  the 
stock  of  ale  then  in  London,  handed  over  to  the  agent 
for  the  purpose  of  being  sold,  and  which  was  sold  by 
him ;  or  the  monies  then  due,  which  the  agent  was 
authorised  to  receive,  and  which  he  accordingly  did 
receive.  There  is  no  passage  in  the  bond  to  exonerate 
the  Respondent  from  liability  for  all  the  receipts  of  the 
agent ;  on  the  contrary  it  imposes  a  special  obligation 
on  her,  for  it  provides  and  declares  that,  "  in  parti- 
cular, the  said  Mrs.  Ann  Bruce  is  bound  and  obliged, 
as  by  iTcceptance  hereof  she  binds  and  obliges  herself 
and  her  foresaids,  that  during  the  whole  time  the  said 
/.  D.  Bruce  shall  continue  to  act  as  agent  foresaid,  in 
consequence  of  the  above-recited  agreement,  he  shall 
well  and  truly  account  for  and  pay  to  us  all  sums  of 
money  received  by  him  on  our  account,  and  likewise 
account  for  and  pay  to  us  the  value  of  all  ales  sold  by 
him  for  us,  and- the  value  of  all  barrels  sent  to  him,  in 
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^^      terms  of  his  said  agreement  with  us ;  and  whatever  loss, 
Napibb     damage  or  expense  shall  be  sustained  or  incurred  by  us 

BriIob.  through  the  intromissions  of  the  said  J.  2).  Bruce,  the 
said  Mrs.  Ann  Bruce,  by  acceptance  hereof,  binds  and 
obliges  herself  and  her  foresaids  to  content  and  pay  to 
us,  the  said  G.  Napier  &  Co.,  to  the  extent  of  the  fore- 
said sum  of  1,000/.,  which  has  been  deposited  in  our 
hands  for  the  express  purpose  as  aforesaid/'  That 
proviso  concludes  thus :  "  it  being  expressly  understood 
and  declared  that  the  aforesaid  sum  of  1,000/.  is  placed 
in  our  hands  as  a  security  for  the  intromissions  of  the 
said  J.  D.  Bruce,  in  virtue  of  his  said  agreement,  and 
to  indemnify  us  against  all  loss  or  damage  that  may 
be  sustained  by  us  in  consequence  thereof." 

[The  Lord  Chancellor : — ^The  second  article  in  the 
agreement  mentions  '*  ales  to  be  shipped,"  and  the 
fourth  mentions  the  number  of  days'  credit  to  be  given. 
These  articles  seem  to  show  the  agreement  to  be  pro- 
spective. Could  the  surety  be  liable  for  any  monies, 
not  received  by  the  agent  in  pursuance  of  the  agree* 
ment  ?  It  would  appear  to  me  that  the  surety  did  not 
know  of  any  ales  shipped  to  London  before  the  date  cS 
the  bond.  How  can  she  be  held  liable  for  the  prices 
of  those  ales  which  had  been  then  in  London^  or  of 
any  ales  which  had  been  previously  sold  by  other 
agents,  or  for  the  collection  of  any  debts  then  oat- 
standing  ?] 

From  the  course  of  business  there  may  be  outstand- 
ing  debts  which  it  is  the  duty  of  the  succeeding  agent 
to  collect,  and  for  which  therefore  the  surety  is  liable. 
By  the  obligation  of  the  bond  the  Respondent  binds 
herself  that  the  agent  shall  account  for  and  pay 
the  Appellants  all  monies  received  by  him  on  their 
account,  and  account  for  and  pay  to  them  the  value 
of  all  the  ales  sold  by  him  for  them.     It  is  true  the 
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Respondent,  in   support  of  her  case,  relied  on  the       1842. 
second  and  fourth  articles  of  the  letter  transcribed     napibr 
into  the  bond,  as  controlling  the  whole  agreement,  and  *'• 

showing  that  the  surety  could  not  be  intended  to  be 
liable  for  the  price  of  any  ales  which  had  been  sent  to 
London  previous  to  the  agreement.  But  these  articles 
are  only  two  of  several  distinct  heads  of  agreement, 
and  cannot  restrict  the  meaning  of  the  others.  The 
introductory  part  of  the  letter  refers  to  the  sale  of  ales 
in  London ;  and  if  the  construction  contended  for  were 
allowed,  what  would  become  of  the  third  article? 
Would  not  the  agent,  in  case  he  had  sold  ale  already  in 
London^  have  been  entitled  to  the  per  centage  stipu- 
lated by  that  article,  or  would  he  have  been  without 
any  claim  in  that  respect?  Again,  if  any  of  the  ale 
already  on  hand  had  become  faulty,  or  been  com- 
plained of,  would  the  agent  not  have  been  bound  to 
comply,  as  to  that,  with  the  terms  of  the  sixth  article ; 
or  would  he  have  been  at  liberty  wholly  to  disregard 
the  protection  of  his  principals,  which  that  article  was 
intended  to  secure  ?  In  construing  the  contract,  the 
intention  of  the  parties  is  to  be  collected  from  their 
situation  and  from  the  subject  of  the  contract.  The  par- 
ties must  be  taken  to  have  been  acquainted  with  that 
about  which  they  were  contracting ;  and  in  the  nature 
of  things  it  must  necessarily  happen,  that  at  any  given 
period  of  a  business  such  as  that  of  the  Appellants, 
there  would  be  stock  in  hand,  and  debts  outstanding. 
Could  it  have  been  the  intention  of  the  parties  that 
these  should  be  left  wholly  without  protection,  or  that 
the  principals  must  themselves  have  come  to  London^ 
or  employed  another  agent  ? 

[The  Lord  Chancellor : — It  would  seem  as  if  some- 
thing had  passed  on  that  between  the  Appellants  and 
the  agent  himself.     What  is  there  to  show  that  the 
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1B42.       surety,  whatever  may  have  passed  between  or  been 
Napier     known  to  the  other  parties,  was  aware  of  the  state  of 
V*         matters  previously,  either  as  to  stock  in  hand  or  out- 
standing debts  ?] 

The  very  nature  of  this  business  must  have  sug- 
gested that  to  her.  The  eighth  article  speaks  of 
travellers  as  already  in  employment,  and  the  ninth 
of  "  a  form  already  in  practice ;"  and  the  fourth 
shows  that  credit  was  allowed  to  customers  by  the 
course  of  the  business,  and  would  be  running  as  to 
sales  previous  to  the  appointment.  Unless  the  surety 
was  to  be  liable  for  the  outstanding  debts  received  by 
the  agent,  no  meaning  can  be  attached  to  those  words 
in  the  obligatory  part  of  the  bond  already  referred  to* 
that  the  agent  should  ^^  account  for  all  monies  received 
by  him  on  our  account."  That  would  comprise  the 
outstanding  debts,  and  the  price  of  ale  on  hand  pre- 
vious to  the  arrangement,  as  the  subsequent  words 
were  alone  applicable  to  transactions  under  the 
arrangement ;  and  it  is  a  rule  of  construction  that  no 
part  of  a  contract  is  to  be  held  of  no  effect  if  it  is 
possible  to  give  effect  to  all. 

[The  Lord  Chancellor : — Suppose  the  agent  should 
have  sold  ale  under  the  price  fixed  by  the  second 
article,  he  would  have  been  bound,  under  the  words 
*^  received  on  our  account,''  to  account  for  the  prices  so 
received ;  but  under  the  words  of  the  next  clause  he 
would  also  have  been  bound,  over  and  above  that,  to 
account  for  the  value  of  the  ale.] 

The  prices  fixed  by  the  second  article  might  not  be 
the  actual  value ;  at  all  events  it  is  submitted  that  the 
obligatory  part  of  the  bond  is  to  be  taken  as  explana- 
tory of  anything  which  is  vague  in  the  terms  of  the 
letter  as  copied  into  the  bond.  With  regard  to  the 
stock  on  hand  at  the  time  the  agent  entered  on  the 
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business,  the  introductory  paragraph  of  the  letter  is        1842. 
sufficient  to  show   that  this  was  embraced   by  the      napier 
arrangement.  ^  ^' 

[Lord  Brougham'. — No  part  of  the  letter  appears 
to  be  retrospective.] 

The  terms  of  the  eighth  and  ninth  articles,  to  which 
reference  has  been  already  made,  contemplated  past 
sales. 

[The  Lord  Chancellor : — In  the  second  article  there 
is  no  mention  of  any  ales  already  in  London^  or  of  any 
prices  to  be  affixed  to  them.  We  cannot  say  what 
may  have  passed  between  the  principals  and  the  agent. 
The  surety  is  bound  only  by  her  written  contract. 
The  words  "  to  be  shipped "  are  not  in  the  second 
article  of  the  letter,  but  are  in  the  letter  as  transcribed 
into  the  bond.  The  surety  may  have  bargained  for 
this.  Is  there  anything  to  extend  the  meaning  of  the 
words  "  to  be  shipped,"  to  ales  which  had  been  then 
in  London  ?] 

That  is  only  one  part  of  the  agreement,  not  over- 
riding the  whole.  The  introductory  part  is  for  the 
sale  of  ales  in  London,  and  the  obligatory  part  of 
the  bond,  near  the  conclusion,  makes  the  surety 
liable  for  all  the  monies  received  by  the  agent  on 
account  of  the  Appellants:  and  she  subsequently 
binds  herself  to  content  and  pay  the  Appellants 
•*  whatever  loss,  damage,  or  expense  shall  be  sustained 
by  us  through  the  intromissions  of  the  said  J.  D. 
BruceJ^ 

[The  Lord  Chancellor : — ^That  is  general  enough, 
to  be  sure ;  but  the  second  article  fixes  it  to  ales  ^^  to 
be  shipped." 

Lord  Brougham : — And  the  sixth  article  speaks  of 
35  days  from  arrival  in  London.] 

Two  articles,  the  second  and  sixth,  speak  of  future 
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1843.       shipments ;  but  the  rest  of  the  articles  refer  to  the 
Napibb     general  arrangement  of  such  a  business,   and  may 
comprise  the  stock  already  in  London. 

[Lord  Abinger : — The  question  is,  what  information 
did  the  bond  give  the  surety  ?] 

The  surety  might  have  intended  to  become  respon- 
sible for  ale  already  in  London^  and  the  obligation  of 
the  bond  embraces  such  a  case.  The  extent  of  her 
obligation  must  be  interpreted  by  the  terms  of  the 
bond,  and  all  written  instruments  are  to  be  construed 
against  those  who  make  them. 

Mr.  Pembertan  and  Mr.  J.  Stuart,  for  the  Re- 
spondent, were  stopped  by 

The  Lord  Chancellor : — We  are  all  (b)  of  opinion 
that  the  Judges  of  the  Court  below  were  right  in  the 
construction  they  put  on  this  agreement,  and  that 
their  interlocutor  ought  to  be  affirmed. 

The  interlocutors  were  accordingly  affirmed,  with 
costs. 

(6)  Lord  Campbell  was  present  and  concurred,  as  well  as  the 
other  learned  Lords  whose  names  are  mentioned. 
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John  Balfour,  Clerk  to  the  Edinburgh 
Water  Company       -        -         -        . 


Appellant.      March  8*  4. 


James  Malcolm  ...         -  Respondent. 

JSt  e  contra. 

The  jurisdiction  of  the  Court  of  Session  is  hy  the  59  Geo.  3,  Jwisdidton. 
c.  116  (the  Edinburgh  Water  Company's  Act),  taken  away  declarator. 
in  *•  all  actions  or  suits  relative  to  the  Act."  Pleading. 

An  action  of  declarator  at  the  suit  of  the  Company's  officer,  to 
ohtain  a  declaration  of  the  Company's  right  to  rates,  cannot  there- 
fore he  brought  in  the  Court  of  Session.  The  proceedings  to 
recover  such  rates  must  be  taken  before  the  Sheriff  of  Edinburgh. 

Where  a  party  disputing  a  rate  institutes  proceedings  before  the 
Sheriff,  to  have  tlie  particular  sum  due  from  him  declared,  and 
the  Company's  officer  at  the  same  time  institutes  a  suit  of  de- 
clarator in  the  Court  of  Session,  to  have  the  general  right  of  the 
Company  as  to  the  mode  of  calculating  the  rate  declared,  a  plea 
of  lis  alibi  pendens  before  the  Sheriff  is  no  answer  to  such  suit. 


The  Respondent  in  this  case  was  the  occupier  of  a 
house  in  Dundas-streety  Edinburgh^  and  was  supph'ed 
with  water  by  the  Edinburgh  Water  Company.  His 
house  stood  assessed  to  the  police-tax  of  the  city  at 
88  /.  8 5  ,  according  to  which  the  payment  due  by  him  to 
the  Water  Company  would  be,  as  he  alleged,  \l.  12$. 
per  annum.  The  Appellant,  on  behalf  of  the  company, 
demanded  1^  16^.:  the  Respondent  refused  to  pay 
this  increased  sum,  and  was  threatened  with  having 
the  supply  cut  off.  To  prevent  this  threat  from  being 
carried  into  execution,  he  presented  an  application  to 
the  sheriff-depute  of  the  county  of  Edinburgh,  which 
concluded  with  a  prayer  for  an  interdict  against  the 
Appellant,  to  prevent  him  cutting  off  the  supply  of 
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Balfoub 

V. 

Malcolm, 
et  e  contra. 


water  to  the  Respondent's  house,  and  also  with  a 
prayer  to  have  it  declared  by  the  sheriff  that  the 
company  had  no  lawful  right  to  exact  from  the  Appel- 
lant more  than  the  sum  of  1  /.  125.  for  the  water-rate, 
as  that  was  the  sum  corresponding  with  the  amount  of 
the  police-rate  assessed  upon  his  said  dwellii^-house 
for  the  current  year.  The  sheriff  granted  the  inter- 
dict, and  directed  the  Appellant  to  answer  the  peti- 
tion. Before  obeying  this  direction,  Balfinir  instituted 
in  the  Court  of  Session,  against  Malcolnij  this  action  of 
declarator,  which  concluded  with  a  demand  to  have 
it  declared  that  the  company  was  authorised  by  the 
7  G.  4,  c.  108,  "  to  exact  from  the  defender  (Mala>lm) 
a  water-rate  or  duty  which  shall  not  exceed  10^.  in 
the  pound  on  the  full  yearly  rent  of  his  house^  as  dis- 
closed by  the  police  rental  in  manner  aforesaid,  and 
to  levy  and  exact  from  him  the  sum  of  1/.  16«.,  being 
a  duty  which  does  not  exceed  10  d.  in  the  pound  of 
nine-tenths  of  his  said  full  yearly  rent  of  his  said 
house,  as  disclosed  by  the  said  police  rental." 

Upon  the  summons,  as  thus  laid,  the  cause  of  action 
involved  was  far  below  the  value  of  25/.  sterling. 
Malcolm  contended  that  under  these  circumstances, 
and  during  the  pendency  of  the  proceedings  at  his 
suit  before  the  sheriff,  this  action  of  declarator  was 
incompetent  under  the  Water  Company's  Acts,  6» 
Geo.  3,  c.  116,  sects.  99  &  104  (a),  and  7  Geo.  4,  c.  108, 


(a)  By  which  it  is  enacted  (s.  99),  that  ^*  the  rates  and 
which  shall  be  due  and  in  arrear  from  such  person  or  persons  to  tht 
said  company  shall  and  may  be  recovered  by  poinding  and  sals  of 
the  goods  and  effects  of  the  persons  liable  to  pay  the  same,  in  ^ 
same  manner  as  rents  payable  by  tack  or  lease  may  be  recoTsred 
by  the  law  of  Scotland** 

**  (s.  104).  That  all  actions  or  suits  relative  to  this  jLct,  and  aO 
fines,  penalties,  damages  and  expenses  to  be  recoTered  under  this 
Act,  and  for  which  no  remedy  is  previously  provided,  ahall  be  SQsi 
for  by  summary  complaint  before,  and  judged  of  by,  hie  Majesly't 
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sec.  80  (b) ;  by  which  he  insisted  that  the  court  of 
the  sheriff  of  Edinburgh  was  the  only  competent  tri- 
bunal to  decide  on  the  matters  in  difference  between 
him  and  the  company.  On  the  part  of  Mr.  Balfour 
this  objection  was  answered  by  reference  to  the  6  W.  4, 
c.  33,  intitled,  "  An  Act  to  enable  the  Edinburgh  Water 
Company  to  borrow  a  further  sum  of  Money  (c),"  the 

sherifF-depute  for  the  county  of  Edinburgh^  and  before  no  other 
court  or  courts ;  and  his  judgment  shall  be  final  and  conclu8iye» 
and  not  subject  to  the  review  of  any  court  or  courts  whatever,  any 
law  or  custom  to  the  contrary  notwithstanding." 

(6)  '*  (s.  80).  That  all  actions  or  suits  relative  to  this  Act,  and  all 
fines,  penalties,  damages,  and  expenses  to  be  recovered  under  this  Act 
and  the  before-recited  Act,  and  for  which  no  remedy  is  previously 
provided,  shall  be  sued  for  by  summary  complaint  before,  and 
judged  of  by,  his  Majesty's  sheriff-depute  for  the  county  of  Edin' 
burghy  and  before  no  other  court  or  courts ;  and  his  judgments 
shall  be  final  and  conclusive,  and  not  subject  to  the  review  of  any 
court  or  courts  whatever,  any  law  or  custom  to  the  contrary  not* 
withstanding,  unless  where  the  sum  in  dispute  is  of  so  small 
amount  as  to  be  recoverable  before  the  justices  of  the  peace  for 
the  city  or  county  of  Edinburgh  y  in  which  case  their  jurisdiction 
shall  not  be  excluded." 

(c)  The  11th  and  13th  sections  of  which  were  in  the  following 
terms : — *'  Sect.  1 1 .  And  whereas  the  rates  and  duties  payable  to  the 
said  company  are  in  general  in  small  sums,  and  when  not  regularly 
paid,  it  is  attended  with  great  expense  to  those  in  arrear  to  recover 
the  same  by  sequestration,  or  in  the  manner  authorised  by  law  for 
the  recovery  of  rents  in  Scotland,  or  in  the  manner  authorised  by 
the  before-recited  Acts,  whereby  the  said  company,  as  well  as  the 
defaulters  in  payment,  may  sustain  a  great  loss  and  inconvenience ; 
be  it  therefore  enacted,  that  if  any  person  or  persons  shall  refuse  or 
delay  to  pay  the  rates  respectively  due  by  him,  her,  or  them,  to  the 
said  company,  for  the  space  of  ten  days  after  the  same  shall  have 
fallen  due  and  be  demanded  from  him,  her,  or  them,  by  the  col- 
lector or  other  officer  of  the  said  company,  personally,  or  by  leaving 
a  written  or  printed  requisition  at  the  house  or  premises  for  which 
the  said  rate  or  duty  shall  be  due,  it  shall  (besides  and  in  addition 
to  the  modes  authorised  by  the  before-recited  Acts  for  enforcing 
payment  of  the  said  rates  and  duties)  be  lawful  for  the  said  col- 
lector or  the  clerk  of  the  said  company,  to  apply  to  the  magistrates 
of  Edinburgh^  or  the  sheriffs,  or  a  justice  of  the  peace  of  the  county 
of  Edinburghj  for  a  warrant  to  the  officers  of  such  judges  respec- 
tively, which  they  are  hereby  directed  to  grant  upon  any  certificate 
or  roll,  under  the  signature  of  such  collector  or  clerk,  of  the  names 
and  designations  of  the  parties,  and  sums  respectively  in  arrear,  to 
enter  into  the  premiseB  of  such  person  or  penonsy  and  seise  and  tako 


1842. 

Balfour 

V, 

Malcolm, 
et  e  contra. 


488 


CASES  IN  THE  HOUSE  OF  LORDS. 


1842. 
Balfoub 

V, 

Maloolm, 
et  e  contra. 


provisions  of  which  it  was  said  left  the  company's  officer 
at  liberty  to  adopt  the  present  form  of  proceeding. 

The  facts  of  the  case,  so  far  as  they  aflfected  this 
question,  appeared  to  be  these : — In  the  year  1819,  an 
Act  of  Parliament  was  obtained,  59  Geo.  3,  c.  116, 
incorporating  the  Water  Company,  for  the  purpose  of 
more  effectually  supplying  the  city  with  water.  Oa 
this  occasion  the  whole  springs,  aqueducts,  &c.  which 
belonged  to  the  city,  were  made  over  to  the  company. 
It  was  provided  by  the  statute  that  the  rates  to  be 
levied  ^^  shall  not  exceed  5/.  per  centum  on  the  real 


possession  of  his,  her,  or  their  goods  and  efFects ;  and  if  the  sniw 
respectively  due,  toother  vfith  the  necessary  expenses  of  such 
seizure,  shall  not  he  paid  within  ten  days  thereafter,  then  it  shall 
he  lawful  for  the  said  collector  or  clerk  forthwith  to  sell  and  dispose 
of  the  same,  or  such  part  thereof  as  may  he  necessary,  hy  public 
roup  at  the  market-cross  of  Edinburgh^  or  such  other  place  as  may 
appear  proper,  and  to  apply  the  price  in  payment  of  the  rates  respec- 
tively owing,  with  the  expenses  of  procedure,  and  to  return  the 
overplus,  if  any,  to  the  owner  or  owners,  such  costs  or  charges  being 
always  ascertained  by  the  magistrates  or  judge  who  shall  issue  the 
warrant :  Provided  always,  that  it  shall  and  may  be  lawful  for  any 
person  or  persons,  against  whom  any  such  warrant  shall  hare  been 
issued,  to  complain  thereof  to  the  said  magistrates  or  judg^  who  «bin 
have  granted  the  same,  in  the  manner  competent  by  the  law  of 
Scotland  in  the  case  of  any  poinding  directed  by  such  magistratei 
or  judge;  and  the  determination  of  such  magistrates  or  judge  shall 
be  final  and  conclusive,  without  being  subject  to  any  review,  or  any 
stay  of  execution  whatsoever :  Provided  also,  that  before  sach  wir^ 
rant  shall  be  issued,  the  party  shall  be  duly  summoned  by  a  written 
or  printed  schedule,  signed  by  the  said  collector  or  clerk,  and  left 
as  aforesaid,  to  appear  before  the  said  magistrates,  justice  of  the 
peace,  or  sheriff,  and  be  entitled  to  be  heard  in  defence." 

**  Sect  13. — And  be  it  enacted,  that  all  fines,  penalties,  damagM^ 
and  expenses,  to  be  recovered  under  this  Act,  the  recovery  of  which 
is  not  specially  provided  for,  shall  be  proceeded  in,  sued  for,  and 
recovered  by  summary  complaint  before,  and  judged  of  by,  hit 
Majesty's  sheriff-depute  or  substitute  for  the  county  of  Sdinbtayh^ 
and  before  no  other  court  or  courts ;  and  his  judgments  shall  be  final 
and  conclusive,  and  not  subject  to  the  review  of  any  court  or  courts 
whatever,  any  law  or  custom  to  the  contrary  notwithstanding,  nnleee 
where  the  sum  in  dispute  is  of  so  small  amount  as  to  be  recoverable 
before  the  justices  of  the  peace  for  the  city  or  county  of  JEdinhurgk^ 
in  which  case  their  jurisdiction  shall  not  be  excluded." 
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rent  of  the  said  houses  (having  water  conveyed  to 
them  from  the  Company's  pipes),  as  they  may  be 
assessed  for  the  police  tax." 

The  poHce  statutes  in  force  at  that  time  relative  to 
assessments,  were  the  62  Geo.  3,  c.  172,  as  amended 
by  the  67  Geo.  3,  c.  33 :  by  the  former  of  which  the 
commissioners,  for  the  purpose  of  ascertaining  the 
yearly  rent  upon  which  the  assessment  was  to  be  laid, 
were  directed  to  adopt  "  the  rates  at  which  rents  are 
estimated  for  the  purpose  of  levying  the  house  tax 
or  property  tax,  or  either  of  them,  payable  to  his  Ma- 
jesty for  such  premises."  And  by  the  latter  statute  it 
was  enacted,  that  the  assessments  in  the  first-recited 
Act  (62  Geo.  3)  "shall  continue  to  be  assessed  and 
levied  as  by  the  said  Act  directed,"  under  certain 
variations  which  need  not  be  recited. 

The  practice  was  to  assess,  not  upon  the  actual  rent, 
but  upon  four-fifths  of  that  rent.  By  an  Act  passed  in 
1826  (7  Geo.  4,  c.  108),  to  regulate  the  Edinburgh 
Water  Company,  and  asceitain  and  declare  its  rights, 
it  was  enacted,  that  at  and  after  Whitsunday  1829,  the 
rates  and  duties  "shall  not  exceed  ten  pence  per  pound 
on  the  real  rent  of  the  said  houses,  at  which  they  may 
be  assessed  for  the  police  tax  of  the  city  of  Edinburgh; 
or  if  without  the  bounds  of  police,  upon  four-fifths  of 
the  actual  rent  or  annual  value  of  the  said  premises." 
On  the  other  hand,  it  was  enacted  that  the  company 
should  supply  water  to  all  persons  within  the  prescribed 
bounds  who  should  require  the  same,  under  certain 
penalties. 

Difi*erent  police  Acts  were  passed,  and  different 
modes  of  assessing  the  rate  were  adopted,  but  finally, 
by  the  existing  police  statute,  7th  fVill.  4,  c.  32,  it 
was  specially  enacted  that  "the  annual  assessment 
shall  be  made  on  four-fifths  of  the  rent  or  value  of  the 
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premises  to  be  assessed/'  By  none  of  the  statutes  was 
there  any  power  given  to  the  Water  Company  to  make 
surveys  of  the  subjects,  nor  to  make  assessments. 

The  following  were  the  preliminary  defences  sub- 
mitted to  the  summons  of  declarator : — 

^*  1.  All  parties  interested  have  not  been  called. 

*^  2.  So  far  as  the  defender  is  concerned,  the  subjeet- 
matter  of  the  present  action  is  lis  alibi  pendens  befcHfe 
the  sheriff  of  Edinburgh. 

*'  3.  The  action  is  incompetent  before  this  Court,  in 
terms  ofthe  clause  of?  Ge0.4,c.lO89S.8O,abovequoted. 

^^  4.  The  action,  as  laid,  is  further  incompetent  in 
respect  the  subject-matter  involved  is  not  of  sufficient 
value  to  sustain  the  action  in  the  first  instance  in  this 
Court." 

The  cause  came  on  for  hearing  before  Lord  Cbi- 
ninghamej  Lord  Ordinary,  on  the  1st  of  March  1839, 
when  the  first  of  these  defences  having  been  with- 
drawn, his  Lordship  sustained  the  second,  third,  and 
fourth  preliminary  defences,  and  dismissed  the  action. 
Mr.  Balfour  presented  to  the  Second  Division  of  the 
Court  of  Session  a  reclaiming  note  against  this  inte^ 
locutor ;  and  after  revised  cases  had  been  lodged  on 
both  sides,  and  counsel  heard,  the  Lords,  on  the  16th 
of  January  lS40f  pronounced  a  judgment  to  ^'recalthe 
interlocutor  complained  of,  in  so  far  as  it  sustains  the 
second  and  fourth  preliminary  defences  :  quoad  uitrttf 
the  Lords  adhere  to  the  same,  and  to  that  extent  re* 
fuse  the  desire  of  the  reclaiming  note,  and  decent: 
find  additional  expenses  due,"  &c. 

Mr.  Balfour  appealed  against  both  the  interlocator 
of  1st  March  1839,  and  the  judgment  of  1 5th  Jaimarjf 
1840;  and  Mr.  Malcolm  presented  a  cross  q)peil 
against  so  much  of  the  judgment  of  the  Court  as  re- 
called a  portion  of  the  Lord  Ordinary's  interlocutor. 
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Mt.  Andrews  and  Mr.  Austin^  for  Balfour  : — The 
question  in  this  case  is,  whether,  according  to  the  con- 
struction to  be  put  on  these  various  Acts  of  Parliament, 
the  Court  of  Session  has  or  has  not  power  to  interfere 
in  a  matter  of  this  sort.  All  the  statutes  must  be  read 
together ;  and  if  so,  then  it  is  clear  that  the  provision 
in  the  7  Geo.  4  does  not  put  an  end  to  the  remedies 
by  poinding  and  declarator,  which  might  have  been 
adopted  under  the  59  Geo.  3,  nor  to  the  remedies 
which  exist  wherever  a  right  is  claimed,  but  has  not 
been  declared  at  law.  At  all  events  the  statute  of 
Geo.  4  does  not  affect  an  action  like  the  present. 
This  is  an  action  of  declarator ;  it  has  no  petitoiy 
conclusions.  It  does  not  seek  to  recover  money  due 
for  a  rate,  nor  for  a  fine,  nor  a  penalty ;  it  simply 
seeks  the  general  declaration  of  a  right.  In  this 
action  no  decree  could  be  made  that  would  render 
the  defender  in  it  liable  to  pay  one  farthing.  Such 
an  action  has  not  been  referred  to  in  the  statutes ;  it 
has  not  been  taken  away,  and  it  is  consequently  still 
a  proceeding  competent  to  be  had  before  the  Court 
of  Session.  And  the  converse  of  that  proposition  is 
also  true :  bein^  an  action  of  declarator,  it  would  not 
be  competent  before  the  sheriff.  Such  an  action  could 
not  be  proceeded  in  before  the  sheriff  at  common 
law ;  nor  are  there  any  words  in  the  Acts  of  Parlia- 
ment which  give  him  the  power  to  entertain  it.  And 
it  is  to  be  remarked  that  the  Act  of  Geo.  4,  relied 
on  by  the  other  side,  does  not  begin  with  words  of 
exclusion,  but  adopts  the  form  of  giving  a  right  of 
proceeding  where  money  is  to  be  recovered.  If 
therefore  this  mode  of  proceeding  is  not  to  be  allowed 
where  no  money  is  sought  to  be  recovered,  but  the 
object  is  to  have  a  right  declared,  the  power  of  the 
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officers  of  the  company  to  obtain  a  declaration  of 
right  in  any  case  will  be  at  an  end. 

[Lord  Campbell : — Perhaps  it  may  have  been  the 
intention  of  the  Legislature  that  there  should  not  be 
any  action  of  declarator  allowed  to  the  company.] 

Such  an  intention  would  then  have  been  expressly 
declared.  The  Court  of  Session,  which  is  the  supreme 
Court  of  Scotlandj  cannot  have  its  jurisdiction  taken 
away  unless  there  arc  strong  words  used  for  that 
express  purpose.  Buchanan  v.  Towart  (rf). — [Lord 
Brougham : — Can  there  be  a  declarator  that  A.  B.  is 
liable  to  pay  a  fine,  where  you  admit  that  you  do  not 
seek  to  get  the  fine  itself?  If  so,  your  argument 
would  go  to  show  that  everything  might  be  taken 
into  the  superior  Court,  provided  only  it  was  taken 
in  the  form  of  an  action  of  declarator  .J — Wherever 
rights  depend  on  the  construction  of  a  statute,  an 
action  of  declarator  is  the  proper  form  in  which  to 
seek  to  have  them  established.  In  the  case  of  Bu' 
chanan  v.  Towart^  words  which  gave  the  magistrates 
jurisdiction  "  finally  to  determine,'*  and  in  Russell  v. 
The  Glasgow  Road  Trustees  (c),  words  which  made 
their  decision  "  final  and  conclusive,"  were  held  not 
to  take  away  the  jurisdiction  of  the  Court  of  Session. 
Anderson  v.  The  Magistrates  of  Renfrew  (/),  Lord 
Prestongrange  v.  The  Magistrates  of  Haddington  {g\ 
and  Guthrie  v.  Cowan  (A),  are  all  to  the  same  effect. 
And  in  Patallo  v.  Maxwell  (i),  where  a  jurisdiction 
was  conferred  which  seemed  intended  to  exclude  the 
review  of  any  other  Court,  the  Court  of  Session  held 
that  its  inherent  and  constitutional  powers  could  not 
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be  excluded  except  by  direct,  positive,  and  express 
terms  of  exclusion.  The  special  remedies  given  to 
this  court  are  confined  entirely  to  special  matters,  such 
as  fines  and  penalties ;  but  there  are  no  provisions  for 
securing  the  declaration  of  the  general  rights  of  the 
company;  and  these  can  only  be  ascertained  by  an  ap- 
peal to  the  ancient  and  constitutional  powers  of  the 
Court  of  Session.  Questions  of  right  affecting  land 
might  arise,  and  it  cannot  be  contended  that  «uch  rights 
could  be  -settled  by  summary  adjudication  before  a 
sheriff  or  a  justice  of  the  peace.  The  5  fVilL  4,  c.  33, 
has  already  been  the  subject  of  consideration  in  the 
case  of  Balfour  v.  fVaugh  (A) ;  and  the  objection  now 
relied  on  was  not  then  thought  worthy  of  being  made 
the  subject  of  discussion. 

[The  Lord  Chancellor  : — My  doubt  is  whether  the 
last  Act  has  not  provided  for  everything  so  as  to  ren- 
der all  proceedings  by  way  of  declarator  unneccessary. 
It  appears  to  me  to  have  been  the  intention  of  the 
Legislature  that  the  least  expensive  mode  of  proceeding 
should  be  the  one  adopted  ;  but  the  question  is  whe- 
ther it  can  be  said  that  that  intention  has  been  fully 
carried  into  effect  ?] 

No  such  intention  has  been  expressed.  The  inte- 
rest in  discussion  may  be  very  large ;  and  if  an  action 
like  the  present  is  not  competent,  there  is  no  mode  in 
which  the  decision  of  the  sheriff  can  be  reviewed. 
This  general  power  will  be  exercised  by  the  superior 
Courts  of  a  country,  unless  expressly  taken  away  by 
the  Legislature.  It  was  held  to  be  so  taken  away  in 
Foote  V.  Stewart  (I)  ;  but  there  the  excluding  expres- 
sions were  very  strong,  and  the  process  sued  out  was  not 
of  the  sort  which  the  Legislature  would  have  permit- 
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ted  to  be  in  force  under  the  peculiar  circumstances  of 
the  case.  The  general  principle  in  such  matters  is 
broadly  stated  by  Erskine  (m) : — "  No  encroachment 
on  the  jurisdiction  of  the  established  Judges  is  to  be 
presumed.  It  is  therefore  a  never-failing  rule,  in  all 
new  jurisdictions,  that  the  limitation  under  which  the 
jurisdiction  is  granted  is  to  be  most  amply  interpreted, 
so  as  to  import  a  denial  of  every  branch  of  jurisdic- 
tion  beyond  those  limits."  And  Lord  Stair  (n),  in 
stating  the  rule  in  similar  terms,  makes  express  refe^ 
ence  to  the  undoubted  authority  of  the  Court  of  Ses- 
sion in  all  actions  of  a  declaratory  nature.  The  104th 
section  of  the  59  Geo.  3,  and  the  80th  section  of  the 
7  Geo.  4,  do  not  affect  this  case. — [The  terms  of  them 
were  read  by  the  counsel.] — Not  only  do  they  not 
apply  to  contracts  relating  to  land,  but  they  do  not 
apply  to  any  contracts  where  continuing  rights  may 
come  into  question.  Suppose  that  Mr.  Salfour  had 
contracted,  as  the  representative  of  the  company,  to 
supply  the  plaintiff  with  water  for  all  the  houses  on  one 
side  of  a  street:  suppose  that  in  point  of  fact  there  weie 
good  grounds  to  reduce  this  contract  as  for  fraud,  the 
company  would  sue  for  a  reduction  of  the  contract 
That  is  a  sort  of  action  which  it  clearly  is  not  competent 
for  the  sheriff  to  entertain,  and  yet  it  might  be  said  to 
be  something  "  relative  to  this  Act."  It  is  clear  there- 
fore, on  the  whole,  that  the  remedy  given  before  tl» 
sheriff  is  merely  cumulative,  and  that  the  interlocutor 
of  the  Lord  Ordinary,  so  far  as  it  has  been  adopted 
by  the  Court  of  Session,  cannot  be  maintained.  The 
judgment  of  the  Court  must  to  that  extent  be  re- 
versed. 

Then  as  to  the  lis  alibi  pendens^  with  relation  to 
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which  Mr.  Malcolm  appeals  against  the  judgment  of 
the  Court  of  Session  ;  it  is  plain  that  there  is  nothing 
in  his  objection.  He  can  have  no  right  to  deprive 
the  company  of  the  means  of  being  declared  entitled 
in  general  terms  to  have  a  remedy  for  nonpayment  of 
water  rates,  merely  because  he  has  first  instituted  in 
an  inferior  court  a  process  to  bring  the  amount  of  a 
particular  rate  into  discussion.  On  this  point,  there- 
fore, the  cross  appeal  must  be  dismissed. 

As  to  the  third  question,  whether  this  matter  is  of 
sufficient  value  to  be  entertained  in  the  Court  of  Ses- 
sion, it  is  clear  upon  decided  cases,  Davidson  v. 
M^Nie  (a),  and  Giffin  v.  Orr  {p\  that  unless  it  dis- 
tinctly appears  on  the  face  of  the  record  that  the  sum 
sought  to  be  recovered  is  less  than  25/.,  the  objection 
cannot  be  sustained.  Here  it  did  not  so  appear :  it 
could  not,  for  no  sum  was  demanded,  but  the  decla- 
ration of  a  right  was  asked,  and  nothing  more.  On 
this  point  also  the  cross  appeal  must  be  dismissed. 
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Mr.  Pemberton  and  Mr.  Anderson^  for  Malcolm:  — 
There  is  nothing  asked  in  this  summons  of  declarator 
but  what  the  sheriff  has  authority  to  declare,  and  must 
declare,  in  any  proceeding  relating  to  rates,  fines,  and 
penalties.  If  he  had  thought  fit,  he  could  have  de- 
clared that  the  company  was  entitled  to  levy  this  sum 
of  1  /.  16  s. ;  and  then  the  declarator  would  not  have  been 
one  of  a  mere  general  right,  but  a  declarator  with 
respect  to  this  individual  sum  of  money.  There  are, 
no  doubt,  many  cases  in  which  the  Court  in  Scotland 
would  make  a  declarator  of  a  general  right;  but  such  a 
declarator  is  not  sought  in  this  case,  and  would  be  ut- 
terly useless.     Here  the  party  who  is  now  the  occupier 
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of  the  house  may  not  be  so  next  year,  and  he  does  not 
represent  the  party  who  may  be  its  occupier,  and  who 
consequently  would  not  be  bound  by  his  act ;  nor  may 
he  be,  nor  can  he  represent,  the  occupier  of  any  other 
house  in  any  other  part  of  the  town.  The  jurisdic- 
tion of  the  sheriff  is  in  fact  that  which  can  alone  be 
resorted  to.  There  is  a  great  distinction  between  a  par- 
ticular and  a  general  declarator.  In  Hall  v.  Grant  (q) 
a  question  was  raised  with  reference  to  the  right  of 
the  sheriff  to  pronounce  a  declarator.  That  was  a 
question  as  to  rights  arising  in  certain  clauses  in  a 
lease,  though  the  rights  claimed  were  not  expressed 
in  clauses  of  irritancy.  The  Lord  Ordinary  there 
held  that,  though  the  sheriff  could  not  give  a  decla- 
rator in  an  action  of  declarator  proper,  he  might  pro- 
nounce a  declarator  on  special  facts  brought  before 
him  ;  and  that  that  would  be  the  same  in  substance, 
80  far  as  regarded  the  particular  suit.  The  case  was 
brought  on  appeal  to  the  Court  of  Session,  and  the 
Lords  confirmed  the  holding  of  the  Lord  Ordinary. 
So  far,  therefore,  as  a  declarator  was  necessary  in  this 
case,  the  sheriff  could  have  pronounced  one  on  the 
special  facts  brought  before  him  ;  and  the  argument  as 
to  the  absence  of  any  other  mode  of  proceeding  except 
before  the  Court  of  Session  consequently  falls  to  the 
ground. 

The  proceeding  here  is  not  on  the  face  of  it  a  pro- 
ceeding in  the  nature  of  a  declaratory  action  ;  it  is  in 
substance  a  demand  that  Malcolm  should  pay  Balfour 
a  certain  sum  of  money  calculated  on  the  police  rental. 
The  proper  tribunal  to  decide  on  such  a  demand  is  the 
sheriffs  court,  and  the  proper  form  of  proceeding  is 
a  petitory  action.     This  is  not  an  action  belonging  to 
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that  class  which  is  peculiar  in  the  law  of  Scotland  to        1842. 
the  Court  of  Session  ;  it  is  a  mere  demand  for  money,     balpour 
and  nothing:  more.     The  demand  is  a  matter  "  relative    ..    ^' 

1  •     A  #•         1       1        Malcolm, 

to  this  Act,"  and  consequently  is  to  be  enforced  only     ete  contra. 
according  to  the  provisions  of  the  Act.     It  is  like  the 
calls  to  be  made  by  the  directors  on  the  shareholders 
of  the  company,  which  are  to  be  recovered  in  courts 
specially  provided  for  that  purpose.     In  Balfour  v. 
Waugh  (r)  this   question  of  competency   could   not 
have  arisen ;  for  that  was  a  case  where  a  contract  had 
been  made  many  years  before  this  Act,  and  the  ques- 
tion upon  it  could  not  arise  on  the  Act.     But  besides 
that,  both  parties  had  brought  actions  in  the  Court  of 
Session;   the  two  actions  were  conjoined,  and  each 
party  therefore  had  an  interest  which  restrained  him 
from  saying  that  questions  of  this  sort  could  not  be 
tried  in  the  superior  Courts.     The  cases  of  lAndsey  v. 
Orr  (s)j  Laing  v.  Craig  (<),  and  Brown  v.  Thomson(u\ 
show  that  the  jurisdiction  of  the  Court  of  Session  is 
excluded  in  this  case.     The  provisions  of  the  Act  must 
be  construed  not  as  cumulative  but  as  exclusive,  and 
the  judgment  must  therefore  be  so  far  affirmed. 

But  even  if  the  general  principle  of  those  cases  did 
not  apply,  then  it  is  clear  that  the  value  in  dispute  is, 
by  its  smallness,  sufficient  to  exclude  the  jurisdiction 
of  the  Court  of  Session.  The  value  here  can  be  esti- 
mated ;  it  is  not,  therefore,  like  the  case  referred  to  on 
the  other  side;  and,  being  estimated,  the  trifling  nature 
of  the  amount  shows  that  it  is  one  with  which  the 
Court  of  Session  will  not  intermeddle.  It  is  not  shown 
here  that  that  value,  though  small  in  amount,  is  great 
with  regard  to  ultimate  liability ;  for  there  is  no  proof, 
or  even  statement,  that  Malcolm  is  the  owner  of  the 

(r)  2  Shaw  &  Macl.  530.  (/)  1 1  Shaw  &  D.  424. 
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property  or  even  that  he  has  perpetual  rights  over  it ; 
so  that  the  demand  is  strictly  a  demand  of  a  small  sum 
demanded  for  itself  alone,  and  not  as  settling  a  per- 
manent liability.  A  different  value  might  be  put  upon 
the  premises  in  the  next  year,  and  a  new  demand  arise 
in  respect  of  that  value ;  so  that  the  action  of  declarator 
would  have  no  effect  in  permanently  settling  the  rights 
of  the  parties.  On  this  point  the  interlocutor  of  the 
Lord  Ordinary  must  be  restored.  Then  as  to  the  & 
alibi  pejidensj  it  is  clear  that  the  Lord  Ordinary  was 
right  in  sustaining  this  defence.  The  same  question  ^ 
as  that  which  this  action  of  declarator  sought  to  bring 
into  the  Court  of  Session,  was  in  substance  before  the 
sheriff;  nay,  it  was  almost  the  same  in  form,  for  a 
declarator  was  asked  from  the  sheriff  as  to  the  snm 
which  Balfour  was  entitled  to  demand  ;  and  it  has 
been  already  shown  that  that  peculiar  declarator  was 
the  only  one  that  could  be  available  in  this  case.  On 
this  point  therefore  the  judgment  of  the  Court  below 
must  be  varied,  and  the  interlocutor  of  the  Lord  Ordi- 
nary restored. 

Lord  Brougham : — I  believe  your  Lordships  have 
no  doubt  that  the  Court  of  Session  has  well  decided 
this  case  upon  all  the  points  that  were  brought  before 
it,  and  that  the  jurisdiction  of  the  Court  must  be  con- 
sidered, on  a  right  construction  of  the  words  in  the  Act 
of  Parliament,  to  have  been  taken  away ;  and  that  the 
other  two  grounds  on  which  the  Lord  Ordinary  granted 
his  interlocutor,  namely,  the  lis  alibi  pendenSj  and  the 
finding  as  to  20  /.,  were  both  of  them  inapplicable  to 
this  case.  I  am  of  opinion  that  the  Court  of  Sessimi 
rightly  decided  in  the  judgment  given  upon  those 
findings  of  the  Lord  Ordinary ;  and  that  the  judgment, 
as  brought  under  review  by  the  cross  appeal,  must  be 
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affirmed.  I  have  very  great  doubts  indeed  whether 
an  action  of  declarator  is  competent  before  the  sheriff; 
and  if  not,  then  the  proceeding  which  was  in  this 
instance  taken  before  him,  would  not,  under  the  cir- 
cumstances of  this  case,  come  within  the  description 
of  lis  alibi  pendens.  But  be  that  as  it  may,  we  have 
no  reason  to  enter  into  that  inquiry  now ;  for  if  an  ac- 
tion of  declarator  is  competent  as  such,  then  it  appears 
to  be  the  intention  of  the  Legislature  to  take  it  out  of 
the  jurisdiction  of  the  Court  of  Session,  and  to  leave 
the  remedy  only  to  be  prosecuted  in  the  court  of  the 
sheriff.  The  words  of  the  Act  are  somewhat  artificial 
and  somewhat  clumsily  applied,  if  one  may  venture 
to  say  so  with  respect  to  any  words  which  have  ob- 
tained the  sanction  of  the  Legislature  as  an  expression 
of  its  intention.  On  the  sound  construction  of  the 
clause  however,  such  as  it  stands,  I  am  of  opinion  with 
the  Court  below,  that  this  right  of  action  is  taken 
away  as  regards  the  Court  of  Session,  and  that  the 
remedy  is  confined  to  the  court  of  the  sheriff.  With 
respect  to  the  action  of  declarator,  it  is  sufficient  to  say 
that  this  is  an  action  of  declarator,  or  it  is  not.  It  seeks 
something  to  be  declared,  which  an  action  before  the 
sheriff  would  not  seek.  In  an  action  before  the  she- 
riff the  pursuer  seeks  to  have  a  particular  sum  declared 
due,  and  that  sum  ordered  to  be  paid ;  he  seeks  there* 
fore  for  the  sheriff  to  assume  a  certain  proposition, 
namely,  the  existence  of  a  settled  amount  as  due :  that 
proposition  which,  in  this  action  of  declarator  before 
the  Court  of  Session,  is  not  sought  to  be  assumed,  but 
to  be  declared  after  contest.  The  proceeding  before 
the  sheriff  is  therefore  totally  different  from  the  thing 
sought  in  the  Court  of  Session ;  for  the  action  in  the 
Court  of  Session  does  not  seek  to  have  anything  de- 
clared due  or  ordered  to  be  paid ;  it  seeks  a  declaration 
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of  right,  which  is  of  a  nature  totally  different  from  the 
declaration  of  a  sum  due  in  respect  of  that  right 
Whether  the  declaration  of  right  was  competent,  is, 
with  a  view  to  the  question  of  the  lis  alibi  pendens^ 
quite  immaterial ;  it  is  sufficient  to  say  that  the  am- 
elusion  of  the  summons  in  the  action  before  the  Court 
of  Session  is  one  thing,  and  that  that  which  is  sought 
in  the  action  before  the  sheriff  is  another  thing.  On 
these  grounds  I  am  of  opinion,  differing  from  the  Lord 
Ordinary,  that  the  decision  of  the  Second  Division 
of  the  Court  of  Session  is  right. 


Lord  Campbell : — I  entirely  agree  with  my  noble 
and  learned  friend  in  the  view  he  has  taken  of  the 
different  points  which  arise  in  this  case.  With  regard 
to  the  main  question,  there  can  be  no  doubt  that  the 
principle  is,  that  the  jurisdiction  of  the  Supreme 
Courts  can  only  be  taken  away  by  positive  and  clear 
enactments  in  an  Act  of  Parliament.  But  the  words 
here  appear  to  me  to  fulfil  that  condition ;  they  are 
positive  and  express,  for  it  is  enacted  that  **  all  actions 
or  suits  relative  to  this  Act,  for  which  no  remedy  is 
previously  provided,  shall  be  sued  for  by  summary 
complaint  before,  and  judged  of  by,  hiis  Majesty's 
sheriff-depute  for  the  county  of  Edinburgh^  and  by 
no  other  Court  or  Courts ;  and  his  judgment  shall  be 
final  and  conclusive."  Now  in  my  opinion,  language 
can  hardly  be  more  pointed  for  the  purpose  of  taking 
away  the  jurisdiction  of  all  other  Courts,  except  that 
of  the  sheriff.  The  only  question  therefore  that  can 
be  made  is,  whether  this  action  of  declarator  is  in- 
eluded  within  the  clause  ^*  all  actions  and  suits 
relative  to  this  Act.''  It  is  not  necessary  to  give  an 
opinion  whether,  if  a  dispute  were  to  arise  over  which 
Uie  sheriff  had  no  jurisdiction  in  any  shape,  such  as 
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respecting  the  particular  rates  demanded,  the  Court 
of  Session  would  be  deprived  of  its  jurisdiction  by 
these  words ;  for  the  present  case  is  what  alone  the 
House  has  to  deal  with,  and  this  case  certainly  in- 
volves a  subject-matter  over  which  the  sheriff  cleariy 
has  jurisdiction :  for  there  may  be  a  remedy  before  the 
sheriff,  and  the  sheriff  may  put  a  construction  on  the 
Act  of  Pariiament  not  in  an  action  of  declarator 
proper,  but  he  may  say  whether  a  rate  should  be 
levied  on  four-fifths  of  the  rent,  or  on  the  whole  rent, 
and  may  decide  accordingly.  It  appears  to  me  that 
the  remedy  sought  here  must  be  carried  into  effect 
before  the  sheriff-depute  of  the  county  of  Edinburgh^ 
and  that  the  jurisdiction  of  the  Court  of  Session  is 
clearly  taken  away :  and  there  is  no  evil  to  be  appre- 
hended from  this.  The  sheriff  of  the  county  is  a 
Judge  of  a  high  rank,  taken  from  the  bar  of  Scotland, 
and  therefore  deserving  of  great  confidence :  and  this 
Act  is  quite  analogous  to  what  is  to  be  found  in  this 
country  as  to  cases  where  the  writ  of  certiorari  is  taken 
away,  and  where  the  decision  of  the  quarter  sessions 
is  made  conclusive,  and  the  Court  of  Queen's  Bench 
is  ousted  of  its  jurisdiction.  Then  with  regard  to  the 
lis  alibi  pendens,  I  entirely  concur  with  what  has  fallen 
from  my  noble  and  learned  friend,  that  whether  the  ac- 
tion was  competent  or  incompetent,  you  cannot  say  it 
is  the  same  in  the  two  Courts.  As  at  present  advised, 
I  should  say  that  such  an  action  cannot  be  sustained  in 
the  sheriffs  court.  We  must  treat  this  action  before 
the  Court  of  Session,  as  an  action  of  declarator ;  it  is 
that  or  none ;  there  is  no  petitory  conclusion,  and  there 
is  a  clear  defence  to  the  action  on  that  ground.  Then 
if  it  is  to  be  treated  as  an  action  of  declarator,  it  follows 
that  not  only  it  is  not  the  same  as  the  action  before  the 
sheriff  for  a  sum  due,  but  it  is  not  embraced  in  that 
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action.  If  it  was  only  to  the  extent  of  a  part  em- 
braced in  that  action,  it  might  be  described  as  lis  alibi 
pendens;  for  though  the  remedy  sought  before  the 
sheriff  might  be  more  extensive,  still  the  declaration 
of  right  might  be  included  in  it :  but  it  does  not  em- 
brace it ;  it  merely  calls  on  the  sheriff  to  make  the 
declaration  rations  deddendij  but  not  to  be  followed 
by  the  consequences  of  a  proper  action  of  declarator. 
Entertaining  the  most  sincere  respect  for  the  Lord 
Ordinary,  I  am  rather  surprised  that  he  should  have 
thought  the  proceeding  before  the  sheriff  a  bar  to 
that  before  the  Court  of  Session.  An  action  of  de- 
clarator cannot  be  brought  before  the  inferior  court 
without  regard  to  value.  An  action  of  declarator 
is  totally  regardless  of  value,  does  not  seek  for 
damages,  or  for  the  payment  of  a  sum  of  money.  It 
is  almost  impossible  to  put  any  value  on  a  declarator, 
the  object  of  it  being  merely  to  have  a  formal  decla- 
ration of  the  bare  right.  On  these  grounds  I  have 
no  difficulty  at  all  in  coming  to  the  opinion  that  the 
decision  of  the  Inner  House  on  all  the  three  points 
is  perfectly  correct,  and  that  the  judgment  should, 
as  to  all  of  them,  be  affirmed. 


The  Lord  Chancellor : — My  Lords,  I  am  entirely 
of  the  same  opinion.  Some  reliance  was  placed  in 
the  Court  below,  on  the  statute  of  Will.  4  ;  but  that 
has  not  been  much  insisted  upon  by  the  bar  here. 
It  appears  to  me  that  that  statute  does  not  in  the  least 
take  the  case  out  of  the  operation  of  the  Act  of  Geo.  3. 
I  agree  in  that  which  has  been  said  by  my  noble  and 
learned  friend,  that  the  clauses  of  this  Act  are  clum- 
sily framed ;  but  it  appears  to  me  to  be  impossible  to 
put  any  other  construction  on  them  than  that  the 
jurisdiction  of  the  superior  Court  is  taken  away.    And 
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I  come  to  this  conclusion  with  the  less  regret,  because 
it  is  clear  that  the  parties  can  have  as  effectual  a 
remedy  in  the  inferior  court,  as  to  ascertaining  the 
question  of  law  and  as  to  recovering  the  amount,  as 
they  can  have  in  the  superior  Court.  I  think,  there- 
fore, the  judgment  of  the  Court  below  should  be 
affirmed. 

Lord  Brougham : — The  costs  of  the  original  appeal 
should  be  given,  but  not  those  in  the  cross  appeal. 

The  following  was  the  order  made : 

''That  the  original  appeal  be  dismissed  this  House;  and 
that  the  interlocutors,  so  far  as  therein  complained  of,  be 
affirmed ;  and  that  the  Appellant  in  the  original  appeal  do 
pay  to  the  Respondent  therein  the  costs  incurred  in  respect 
of  the  said  original  appeal.  And  it  is  further  ordered  and 
adjudged  that  the  cross  appeal  be  dismissed  this  House ; 
and  that  the  interlocutor,  so  far  as  therein  complained  of, 
be  affirmed."—  Lords'  Journals,  1842,  p.  68. 
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April  16  6.  Walter    Lawrence     the    Elder,    andl^      ^^^ 
'  *      Walter  Lawrence  the  Younger      -j    -"^ 


1842: 
March  7. 


Patrick  Blake  ;  Valentine  Blake  his] 
Son,  an  Infant ;  John  Mahon,  Admi- 
nistrator with  the  Will  annexed  of 
Nicholas  Archdeckne  Burksj  deceased ; 
Charles  Blake  ;  Maria  Burke,  of 
Mount^treet,  Dublin^  Executrix  of 
IValter  Archdeckne  Burke;  Mart 
Burke,  of  Galway,  Administratrix  of 
Redmond  Archdeckne  Burke;  James 
Blake,  and  Helen  Blake  otheTwise}Re8p(mdents, 
Burke,  his  Wife,  which  said  Helen 
is  Administratrix  of  James  Archdeckne 
Burke,  and  of  Helen  Fitzpatrick  other- 
wise Burkcj  deceased;  Jane  Blake, 
Administratrix  i;^*ith  the  Will  annexed 
of  Jane  Burke j  deceased;  Frances 
Power,  Administratrix  of  Mary 
ByrnCy  deceased,  and  Henry  Edward 
Roberts  and  Eleanor  his  Wife       -     • 


Account, 

Delay. 

Practice. 

Trustee. 


The  first  decree  in  certain  suits,  which  had  heen  in  existence  for  some 
years,  was  made  in  the  year  1813:  the  litigation  went  on,  and 
other  decrees  were  made  upon  the  footing  of  that  decree,  between 
the  parties  and  others  interested  in  the  same  transactions,  until 
1838,  when  a  decretal  order  was  made  for  the  reyival  and  executioD 
of  all  former  decrees  and  orders.  These  decrees  and  orders,  and 
the  decretal  order  of  1838,  were  appealed  ag^inat : — Held,  that 
after  such  a  delay  and  under  such  circumstances,  this  House  would 
not  set  aside  any  of  the  original  decrees  or  orders,  upon  technical 
objections  which  did  not  a£fect  the  merits  of  the  case. 

Nm  A .  made  a  will,  with  certain  trusts  relating  to  his  real  and  per- 
sonal estate,  and  appointed  trustees  to  carry  them  into  executioa. 
One  of  these  trusts  was  for  the  payment  of  prorisionB  of  2,500  L 
for  the  younger  children,  and  of  500/.  for  the  eldest  daughter  of 
J?.  A.  B.,  who  was  one  of  the  executors  and  trustees  under  the  wilL 
An  Act  of  Parliament  was  obtained  to  carry  some  of  the  trusts  of 
this  will  into  execution ;  and  under  this  Act,  lands  devised  by  N.  A. 
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were  sold.    The  trustee  under  the  Act  was  W*  L.  On  a  bill  filed         1841. 
against  him  by  the  legatee  of  the  2,500  Ly  he  sought  to  take  ad-         ^    ^^"^ 
vantage  of  the  payment  by  him  of  that  sum  to  A.  il.  B.— Held,    Li.whbncb 
that  R,  A.  B.'s  receipt  was  no  discharge  of  W,  X.'s  liability,  as  by       ^  ^' 
the  terms  of  the  Act  he  was  absolutely  bound  to  pay  the  debts  and 
discharge  the  children's  portions ;  and  it  was  not  set  up  in  the 
answer,  nor  proved,  that  R,  A.  B.  had  specifically  received  this 
money  as  trustee  for  his  daughter. 
Where  a  decretal  order,  which  was  not  alleged  to  be  made  on  the 
appearance  of  all  the  proper  parties,  and  was  so  far  therefore  irre- 
gular, directed  the  revival  andexecution  of  several  preceding  de- 
crees and  orders,  but  the  suit  in  which  it  was  made  was  regular  for 
some  purposes  at  least,  the  House  reversed  it  with  directions,  and 
remitted  the  case  to  the  Court  below  to  deal  with  the  suit  so  as  to 
advance  the  justice  of  the  case,  regard  being  had  to  the  decision 
of  this  House  as  to  the  earlier  decrees  and  orders,  the  validity  of 
which  the  House  had  sustained. 


On  the  24th  of  September  1775,  Nicholas  Arch- 
deckney  by  his  will  of  that  date,  after  directing  his  just 
debts  to  be  paid,  devised  his  real  estates  in  the  counties 
of  Galwat/f  Clare^  and  Kilkenny y  agreeably  to  uses 
under  which  the  estates  stood  limited,  to  Robert  Burke, 
afterwards  Robert  Archdeckne  Burke^  for  his  life,  with 
remainder  to  his  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  Redmond  Burke  in  tail 
male,  with  remainder  to  Anthony  M^Hugo  in  tail 
male,  with  remainder  to  James  Burke  in  tail  male, 
"with  remainder  to  John  Foster  in  tail  male,  with  re- 
mainder to  testator's  right  heirs.  The  will  contained 
the  following  bequest : — 

"  I  give  and  bequeath  to  the  said  Robert  Burke  the 
sum  of  2,600  Z.  chargeable  and  payable  out  of  my  said 
estates,  for  the  use  of  the  younger  children  of  the  said 
Robert  BurkeJ^ 

And  also  the  following  bequest : — 

"  I  leave  and  bequeath  to  Helen  Burke,  the  eldest 
daughter  of  the  said  Robert  Burke,  over  and  above  her 
share  of  the  provision  for  younger  children,  and  as 
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J[^*^  a  further  charge  or  incumbrance  on  my  said  estates, 
Lawbbnob  the  sum  of  500/.  sterling,  to  be  paid  her  without  inte- 
Blakx.  ^^*'  when  she  shall  attain  the  age  of  twenty-one  years.** 
And  the  testator  gave  the  residue  of  his  real  and  per- 
sonal estate  to  Robert  Burke^  afterwards  Robert  Areh- 
deckne  Burke^snd  appointed  said  Robert  Bur ke^  jyAra/ 
Frenchj  and  John  PiUetfj  his  executors. 

The  will  was  proved  in  February  1776,  by  B.  A. 
Burke  alone,  and  he  alone  acted  in  the  execution  of 
the  will. 

Robert  Archdeckne  Burke  had  in  all  nine  children, 
whose  names,  with  some  particulars  respecting  them, 
which  are  afterwards  referred  to,  were  as  follow :  viz. 

1 .  Nicholas  Archdeckne  Burke,  the  eldest  son. — On 
his  death  in  September  1823,  administration  with  htt 
will  annexed  was  granted  at  first  to  Helen  Fitzpairidtj 
and  on  her  death  to  John  Mahon,  a  Respondent. 

2.  Walter  Archdeckne  Burke. — On  his  death  ad* 
ministration  was  granted  to  his  widow,  Maria  Burke 
of  Dublin,  a  Respondent. 

3.  Redmond  Archdeckne  Burke. — On  his  death  ad- 
ministration was  granted  to  Mary  Burke  of  Galwaj, 
a  Respondent. 

4.  James  Archdeckne  Burke. — After  his  death  ad- 
ministration was  granted  to  Helen  Blake,  a  Respon- 
dent. 

5.  Helen  Burke — ^married  EdmondFitzpatriekj  who 
afterwards  died,  leaving  his  widow  surviving  him. 
On  her  death  administration  was  granted  to  Helen 
Blake,  a  Respondent. 

6.  Jane  Burke. — On  her  death  administration  with 
her  will  annexed  was  granted  to  Jane  Blake,  a  Re- 
spondent. 

7.  Anne  Burke — married  Valentine  Blake,  who  af* 
terwards  died  leaving  his  widow  Anne  Blake  surviving. 
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On  her  death  administration  was  granted  to  Patrick        I84i. 
Blake,  a  Respondent.  La^cb 

8.  Mary  Burke — married  Edward  Byrne,  who  af-  ^• 
terwards  died  leaving  his  widow  Mary  Byrne  sur- 
viving him.     On  her  death  administration  was  granted 

at  first  to  John  Edward  Byrne ;  and  on  his  death  to 
Frances  Power,  a  Respondent. 

9 .  Eleanor  Burke — marri  ed  Henry  Edward  Roberts, 
both  of  whom  are  still  living,  and  are  Respondents. 

In  1784  a  private  Act  of  Parliament  was  passed  for 
the  sale  of  the  estates.  In  1785,  Walter  Lawrence, 
Redmond  Burke,  and  the  Earl  of  Clancarty,  the  trus- 
tees under  this  Act,  sold  a  part  of  the  trust  estates 
to  a  Mr.  M'Dermott,  for  10,000  Z. 

In  February  1795,  the  children  oi  R.  A.  Burke, 
with  the  husbands  of  the  then  married  daughters,  filed 
their  bill  against  the  trustees  under  the  Act  of  Parlia- 
ment, and  against  R.  A.  Burke,  charging  that  Walter 
Lawrence  had  misapplied  a  part  of  the  10,000/.,  and 
had  paid  over  part  of  it  to  R.  A.  Burke ;  and  praying, 
amongst  other  things,  an  account  of  the  monies  re- 
ceived under  the  Act.  Walter  Lawrence  put  in  his 
answer  to  this  bill,  denying  the  alleged  misapplication, 
and  insisting  that  he  was  entitled  to  be  allowed  certain 
parts  of  the  10,000/.  which  had  been  received  by  Robert 
ArcJideckne  Burke :  and  after  such  answer,  further  pro- 
ceedings  in  that  suit  were  abandoned. 

In  October  1796,  Walter  Lawrence  the  trustee  died, 
leaving  the  Appellant  Walter  Lawrence  the  elder,  then 
an  infant  about  four  years  old,  his  eldest  son  and  heir 
at  law,  and  having  by  his  will  appointed  his  wife 
Catherine  Lawrence,  Denis  John  Blake,  and  Thomas 
Redington,  his  executors.  The  widow  alone  proved 
the  will,  and  in  1799  she  married  Dominick  Bodkin. 

In  January  1800,  the   children  of  Robert  Arch* 
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^^^^      deckne  Burke,  with  the  husbands  of  the  then  married 
Lawremob    daughters,  filed  their  bill  against  Dominick  Bodkin 
BlTks.      ^°^  Catherinehis  wife,  Thomas  Redington^  and  Dem$ 
John  Blake;  William  Earl  of  CUmcarttfj  and  Red- 
mond Burke  (two  of  the  trustees   under  the  Act); 
Robert  Archdeckne  Burke,  and  the  Appellant  Walter 
Lawrence    the   elder  (a),    then  an  infant,    the  heir 
at  law   of  Walter  Lawrence;  stating   that  the  sum 
of  10,000/.  was  received  by  Walter  Lawrence,  and 
that  he  had    misapplied  a  part  thereof,    and  that 
no  part  of  the  legacies  of  2,500  2.  and  500/.  had  been 
paid  ;  and  that  Catherine  Bodkin  had  possessed  herself 
of  all  the  assets  of  Walter  Lawrence,  amounting  to 
many  thousand  pounds ;  and  stating  that  CathertM 
Bodlcin  insisted  that  the  assets  were  not  sufficient  to 
pay  the  judgment  debts  due  by   Walter  Lawrence, 
deceased,  at  his  death,  and  that  these  judgment  debts 
ought  to  be  paid  out  of  the  assets,  in  preference  to  the 
plaintiffs'  demand ;  and  the  bill  charged  that  Waiter 
Lawrence  was  at  the  time  of  his  death  seised  of  an 
estate  in  fee  simple  in  lands  in  the  counties  of  Alayo 
and  Galway,  upon  which  the  judgment  debts  due  by 
Walter  Lawrence  at  his  death  were  a  lien  ;   and  that 
the  real  estate  of  Walter  Lawrence  was  more  than 
sufficient  to  satisfy  all  his  debts  affecting  the  same; 
and  that  by  marshalling  his  assets,  so  that  the  judg- 
ment and  other  debts  affecting  his  real  estates  shoold 
be  paid  thereout,  his  personal  assets  would  be  amply 
sufficient  to  pay  his  simple  contract  debts  ;  and  diat 
Catlierine  Bodkin  alleged  that  Walter  Latorence  had 

(a)  As  three  persons  of  the  name  of  Walter  Lawr^nee  hare  beta 
parties  in  the  course  of  these  proceedings,  and  two  of  them  wen 
dead  when  this  appeal  was  brought,  it  has  been  deemed  conTeniaii 
to  distinguish  them  by  simply  calling  the  first  fValter  Lawntict, 
and  by  giving  to  the  two  others  the  appellations  of  the  Elder  and  ^ 
Younger. 
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handed  over  several  sums  out  of  the  said  1 0,000  Z.  to       I84i. 
R.  A.  Burkcj  and  insisted  on  having  credit  allowed  to  l^wkencb 
her  for  such  sums.     The  bill  prayed  that  the  trusts          «'• 
of  the  Act  of  Parliament  might  be  carried  into  execu- 
tion, and  that  an  account  might  be  taken  of  the  debts 
due  by  Nicholas  Archdeckne  at  his  death,  and  of  the 
legacies  bequeathed  by  his  will,  and  particularly  of  the 
legacies  of  2,500/.  and  500/.;  and  that  an  account 
might  also  be  taken  of  the  sums  received  by  the 
trustees  named  in  the  Act,  and  particularly  of  the  sum 
of  10,000/.,  and  how  the  same  had  been  applied; 
and  that  so  much  of  that  sum  as  was  applied  by 
Walter  Lawrence  to  his  own  use  might  be  made  good 
out  of  his  assets,  and  disposed  of  under  the  directions 
of  the  Court  in  discharge  of  the  unsatisfied  trusts  of 
the  will  of  Nicholas  Archdeckne^  and  of  the  Act ;  and 
if  Dominick  Bodkin  and  Catherine  his  wife  should  not 
admit  assets  sufficient  to  make  good  so  much  of  the 
sum  of  10,000/.  as  had  been  misapplied,  that  an  ac- 
count might  be  taken  of  the  personal  estate  of  Walter 
Lawrence;  and  if  his  personal  estate  should  be  insuffi- 
cient for  the  payment  of  his  debts,  then  that  an  account 
might  be  taken  of  his  real  estate,  and  that  such  debts 
as  were  a  charge  on  the  real  estates  might  be  paid 
thereout ;  and  that  such  sums  as  any  of  the  plaintiffs 
should  appear  entitled  to  at  the  hearing  of  the  cause 
might  be  paid  to  them  at  such  times,  by  such  person, 
and  out  of  such  funds,  as  the  Court  should  think  fit. 

In  July  1800,  Dominick  Bodkin  and  Catherine  his 
wife,  and  the  Appellant  Walter  Lawrence  the  elder, 
then  an  infant,  by  Catherine  Bodkin  his  mother  and 
guardian,  put  in  their  answer  to  the  said  bill,  and 
thereby  (amongst  other  things)  denied  the  alleged 
misapplication  of  any  part  of  the  10,000/. ;  and  also 
denied  the  allegation  that  Walter  Lawrence  was  at 
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1B41        the  time  of  his  deatli  seised  in  fee  simple  of  his 

Lawkenoe   estates  in  the   counties  of  Galway  and  MayOj  and 

Bla'kb.      averred  that  the  greater  part  of  the  same  had,  by  a 

settlement  executed  previously  to  his  marriage,  been 

settled  upon  his  issue. 

The  suit  afterwards  abated  by  the  death  oiW.A. 
Burke ;  by  the  marriage  oi  Eleanor  Burke  with  Henry 
Edward  Roberts ;  by  the  death  of  Catherine  Bad- 
kin ;  and  by  the  death  of  William  Earl  of  Clancarty^ 
one  of  the  trustees  under  the  Act  of  Pariiament 
On  the  death  of  Catherine  Bodkin,  administration 
de  bonis  non  of  Walter  Lawrence  was  granted  to 
Charles  Blake.  The  executors  appointed  by  the  will 
of  JVilliam  Earl  of  Clancarty  were  Anne  Counten 
of  Clancarty,  Richard  Earl  of  Clancarty,  and  Pawer^ 
Bishop  of  Waterford,  afterwards  Archbishop  of  T\um. 

In  December  1800,  the  plaintiffs  in  the  bill  of 
1800  (excepting  W.  A.  Burke,  then  deceased,  and 
omitting  Valentine  Blake  and  Anne  his  wife,  and 
Jane  Burke),  together  with  Henry  Edward  Roberts, 
and  Mary  Burke,  of  Dublin,  as  the  personal  repre- 
sentative of  the  said  JV.  A.  Burke,  filed  their  bill 
against  Charles  Blake,  Anne  Countess  of  Clancarty, 
Richard  Earl  of  Clancarty,  and  Power,  Bishop  oi 
JVaterford,  as  the  personal  representatives  of  Wilr 
liam  Earl  of  Clancarty,  Do7ninick  Bodkin^  Thomas 
Redington,  Redmond  Burke,  Robert  Archdeckne  Burke, 
and  the  Appellant  Walter  Lawrence  the  elder,  then 
an  infant,  praying  that  the  suit  might  be  revived. 

Answers  were  put  in  by  Charles  Blake  and  by 
Power,  Archbishop  of  Tuam,  then  Bishop  of  WaUr^ 
ford,  but  no  answer  was  put  in  by  Thomas  RedingUm 
and  Denis  John  Blake  (executors  named  in  the  will 
of  Walter  Lawrence  deceased),  or  by  Robert  Aiyck- 
tieckne   Burkcj    or    by  Anne  Dowager  Countess  of 
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Clancarty,  and  Richard  Earl  of  Clancarty ;  nor  was       i84i. 
any  answer  put  in  prior  to  the  hearing  by  Redmond  lawrbnob 
Burke ;  although  the  names  of  all  the  above  parties         ^' 
were  retained  as  parties  to  the  suit. 

The  cause  came  on  for  hearing  on  the  24th  day 
of  February  1813,  and  by  the  decree  then  made  it 
was  directed  that  the  trusts  of  the  Act  of  Parliament 
should  be  carried  into  execution ;  and  it  was  referred 
to  the  Master  to  take  an  account  of  the  debts  due  by 
Nicholas  Archdeckne  at  his  death,  and  of  the  legacies 
bequeathed  by  his  will,  and  particularly  of  the  lega- 
cies of  2,500/.  and  500/.,  and  of  the  money  received 
by  the  trustees  named  in  the  said  Act,  and  particularly 
of  the  sum  of  10,000/.,  and  how  the  same  had  been 
applied :  And  it  was  ordered  that  so  much  of  the 
10,000  /.  as  was  applied  by  Waiter  Lawrence  to  his 
own  use  should  be  made  good  out  of  his  assets,  and 
be  disposed  of  under  the  directions  of  the  Court  in 
discharge  of  the  unsatisfied  trusts  of  the  will  of 
Nicholas  Archdeckne  and  of  the  said  Act :  And 
inasmuch  as  Dominick  Bodkin  and  Catherine  his  wife 
had  not  confessed  assets  in  their  hands  sufficient  to 
make  good  as  much  of  the  sum  of  10,000/.  as 
was  misapplied  by  Waltei'  Lawrence^  it  was  ordered 
that  the  Master  should  take  an  account  of  the  personal 
estate  of  Walter  Latvrence ;  but  that  the  Master  should 
previously  inquire  if  the  trust  estates  of  Walter  Law^ 
rence  were  insufficient  for  the  payment  of  his  debts, 
and  should  only  in  such  case  take  such  last-mentioned 
account  of  his  personal  estate ;  and  in  such  case,  that 
the  Master  should  also  take  an  account  of  the  real 
estates  of  Walter  Lawrence j  and  an  account  of  such 
debts  as  were  a  charge  on  or  affecting  such  real 
estates  :  And  the  consideration  of  further  directions 
was  reserved  until  after  the  Master's  report. 

M  M  4 


V, 

Blakb. 


512  CASES  IN  THE  HOUSE  OF  LORDS. 

^iB4i^  On  the  iSth  of  May  1813,  Nicholas  Archdeckne 

Lawrencb  Burke,  claiming  in  his  own  right  and  as  personal 
representative  of  Redmond  Archdeckne  Burke  (who 
had  then  died),  Edmond  Fitzpatrick  and  Helen  his 
wife,  Jane  Burke,  Valenthie  Blake  and  Anne  his  wife, 
Edward  Byrne  and  Mary  his  wife,  and  Henry  Edward 
Roberts  and  Eleanor  his  wife  (but  without  the  con- 
currence of  any  personal  representative  of  Walter 
Archdeckne  Burke,  or  the  concurrence  of  James  Arch- 
deckne Burke),  filed  their  supplemental  bill  against  the 
Appellant  Walter  Lawrence  the  elder  and  Georgha 
Lawrence  his  wife,  and  against  Thomas  Lawrence^ 
Anthony  Lawrence,  William  Lawrence  (who  was  after- 
wards stated  by  amendment  to  be  out  of  the  juris- 
diction), Darby  Minogue  and  Dolly  his  wife,  and 
Thomas  Redington  (whose  name  was  afterwards  struck 
out  by  amendment) ;  thereby  stating  the  bill  filed  in 
January  1800,  and  the  decree  of  the  24th  of  February 
1813;  and  stating  that  when  the  plaintiffs  came  to 
proceed  in  the  Master*s  office  under  that  decree,  they 
found  great  difficulty  in  discovering  any  personal 
assets  of  JValter  Lawrence;  the  more  especially  as 
the  widow  and  acting  executrix,  who  principally  pos- 
sessed the  same,  was  dead,  and  the  plaintiffs  had  reas(m 
to  apprehend  they  would  not  be  able  to  establish  a 
sufficient  fund  of  the  said  personal  assets  to  make 
good  the  misapplication  of  the  trust  fund  by  Waiter 
Lawrence,  and  were  also  apprehensive  that  his  judg- 
ment and  specialty  creditors  might  come  in  and 
exhaust  whatever  fund  the  plaintiffs  might  establish  of 
the  personal  assets,  whereby  it  had  become  necessary 
for  the  plaintiffs  to  look  to  the  real  assets  of  Walter 
Lawrence  for  effectual  relief;  and  stating  that  Robert 
Archdeckne  Burke  was  dead,  insolvent,  and  that  no 
person  had  taken  administration  to  him,  and  that  the 


> 


77. 

Blake. 


CASES  IN  THE  HOUSE  OF  LORDS,  513 

plaintiffs  had  lately  discovered  that  J  Falter  Lawrence  isii- 
was  in  his  lifetime,  and  at  the  time  of  his  death,  seised  Lawrbncb 
in  fee  simple  or  as  of  freehold  of  and  in  several  estates 
in  the  counties  of  Galwatfj  Mayo,  Roscommon,  and 
elsewhere^  and  being  so  seised,  duly  made  and 
published  his  last  will  and  testament  in  writing 
duly  attested  for  passing  real  estates;  and  thereby, 
after  reciting  his  intention  to  make  a  disposition  of 
all  his  worldly  substance  and  property,  directed  that 
all  his  just  debts,  legacies,  and  funeral  expenses 
should  be  paid  by  his  executors  :  And  after  reciting, 
that  in  and  previous  to  his  marriage  with  his  then 
wife  Catherine  Lawrence,  a  certain  deed  of  settlement, 
bearing  date  the  8th  of  October  1791,  was  executed, 
whereby  certain  lands  therein  mentioned,  in  the 
county  of  Galway,  were  settled,  amongst  other  uses, 
after  his  decease,  to  the  use  of  his  first  and  every 
other  son  in  tail  male,  subject  as  therein  mentioned ; 
and  in  failure  of  such  issue  male  he  was  entitled  to 
the  reversion  in  fee  thereof,  which  said  reversion 
he  meant  to  will  and  devise  as  thereinafter  men- 
tioned :  and  reciting  that  he  was  seised  in  fee  of  the 
several  lands  and  other  hereditaments  therein  men- 
tioned in  the  counties  of  Mayo  and  Galway,  he  gave 
and  devised  the  said  several  last-mentioned  heredita- 
ments whereof  he  was  so  seised  in  fee,  subject  to  the 
annuities,  legacies,  and  bequests  thereinafter  men- 
tioned, to  his  son  Walter  Lawrence  the  elder,  and 
the  heirs  male  of  his  body  as  they  should  severally 
be  according  to  their  seniority  of  age  and  priority  of 
birth,  and  the  heirs  male  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  issuing,  the  elder  of 
such  son  and  sons  and  the  heirs  male  of  his  and  their 
body  and  bodies,  always  to  take  and  be  preferred 
before    the  younger  of  the  said  sons  and  the  heirs 
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1841.  male  of  his  and  their  body  and  bodies  issuing:  And 
Lawrrncb  *^^*  *^^  testator  thereby  further  devised  to  Thoma$ 
^'  Lawrence^  of  BelvieWj  an  annuity  of  20/.  during  his 
life,  out  of  certain  of  his  estates  in  the  county  <tf 
Galway^  together  with  2002.  sterling  to  be  paid  him 
by  his  executors :  And  he  gave  and  bequeathed  unto 
Anthony^  Williamj  and  JDolly  Lawrence^  the  sum  of 
300/,  to  be  paid  them  by  his  executors:  And  he 
appointed  Catherine  Lawrence^  Denis  John  Blahe^  and 
Thomas  Redingtonj  his  executors.  And  the  bill  fur- 
ther stated  that  the  plaintiffs  were  advised,  that  by 
this  will  the  real  estates  of  the  said  IValter  LaxvreMs 
were  charged  with  his  simple  contract  debts;  and 
that  it  appeared  by  the  will  that  IValter  LawrenoSj 
upon  his  marriage,  entered  into  some  settlement 
of  some  of  his  estates,  but  the  particulars  whereof 
the  plaintiffs  were  unable  to  ascertain :  And  it  abo 
stated  that  the  said  Georgina  Latorence^  the  wife  d 
the  Appellant  Walter  Lawrence  the  elder,  alleged 
that  she  was  entitled  to  dower  out  of  the  estates,  and 
charging  that  the  plaintiffs  were  entitled  to  make 
the  estates  contributory  to  the  discharge  of  the 
judgment  debts  of  Walter  Lawrence,  subject  to  which 
they  were  settled  in  exoneration  of  his  personal  assets ; 
and  that  the  plaintiffs,  as  having  a  claim  affecting 
only  the  personal  assets  of  Walter  Lawrence^  were  enti- 
tled to  have  his  assets  marshalled,  and  to  stand  in  the 
place  of  the  judgment  creditors,  as  far  as  they  should 
exhaust  the  personal  assets.  And  the  bill  stated 
that  Thomas  Redington,  in  or  about  October  1796, 
filed  a  bill  in  that  Court  on  behalf  of  himself  and  the 
other  judgment  creditors  of  Walter  Lawrencej  deceased, 
to  have  an  account  of  his  real  and  personal  ass^; 
and  accordingly,  on  the  3d  June  1812,  obtained  a 
decree  under  which  the  Master  made  his  report,  dated 
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the  7th  oi  January  1813,  whereby  he  reported  the  l^V, 
several  judgment  debts  of  Walter  Lawrence^  but  lawrencb 
made  no  report,  nor  did  he  take  any  account,  of  his  blakb. 
simple  contract  debts ;  and  that  his  judgment  cre- 
ditors, having  a  sufficient  fund  in  the  real  estates  of 
Walter  Lawrence^  took  no  pains  to  discover  the  per- 
sonal estate ;  and  the  Master  had  therefore  reported 
that  Walter  Lawrence  died  possessed  of  none,  no  evi- 
dence thereof  having  been  laid  before  him.  The  bill 
prayed  that  the  said  settlement  might  be  brought 
into  Court,  and  that  the  will  of  Walter  Lawrence 
might  be  declared  well  proved,  and  that  the  trusts 
thereof  might  be  carried  into  execution  ;  and  that  an 
account  might  be  taken  of  his  real  estate  devised  or 
descended,  and  of  the  incumbrances  affecting  the 
same,  and  of  the  rents  thereof;  and  that  the  devised 
estates  might  be  decreed  well  charged  with  the  pay- 
ment of  his  simple  contract  debts,  and  especially  with 
the  sum  which  should  appear  due  from  Walter  Law^ 
rence  by  reason  of  his  misapplication  of  the  trust  fund ; 
and  that  his  assets  might  be  marshalled,  and  that  a 
sufficient  sum  to  make  good  the  deficiency  of  his  per- 
sonal estate  might  be  raised  thereout  by  sale  or 
mortgage. 

In  February  1815,  the  Appellant  Walter  Lawrence 
the  elder,  and  Georgina  his  wife,  put  in  their  answer 
to  the  bill  of  1813,  and  thereby  stated  that  the  Appel- 
lant Walter  Lawrence  the  elder  was  a  minor  when  the 
bill  of  1800  was  filed,  and  only  attained  his  age  on  the 
1st  December  1813,  and  insisted  that  he  ought  not  to  be 
prejudiced  by  any  imperfections  in  the  defence  made 
by  his  former  guardian ;  and  they  insisted  that  there 
was  not  any  misapplication  of  the  trust  fund,  but  that 
if  there  was  any  such  misapplication,  the  personal 
assets  of  the  said  Walter  Lawrence  would  have  been 
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^1841^       more  than  sufficient  to  make  good  the  same,  together 
Lawrbncb    ^ith  his  other  debts,  if  the  personal  assets  had  been 
BiTkb       called  in  during  the  life  of  Catherine  BodJarij  or  if  the 
plaintiffs  had  proceeded  with  effect  on  their  original 
bill  before  the  death  of  Catherine  Bodkin :  And  sub- 
mitted, that  if  the  assets  were  now  rendered  more 
difficult  to  be  called  in,  the   difficulty  ought  to  be 
visited  on  the  plaintiffs,  who  were  guilty  of  the  grossest 
neglect  in  not  prosecuting  the  said  cause  with  effect. 
And  the  defendants  by  their  answer  also  stated,  that 
they  did  not  believe  there  were  several  or  any  specialty 
creditors  who  would  come  in  to  exhaust  whatever  fund 
of  the  personal  assets  the  plaintiffs  might  establish ; 
and  they  thereby  also  insisted  that  payments,  if  made 
by  Walter  Lawrence^  deceased,  to  Robert  Archdeckne 
Burkey  were  not  a  misapplication,  for  that  the  testator 
had  bequeathed  the  legacy  of  2,500/.  to  Robert  Arch' 
deckne  Burke  for  the  use  of  his  younger  children, 
which  sum  he   was    entitled  to  receive   as   trustee 
thereof;  and  they  thereby  also  insisted  that  the  plain- 
tiffs, in  collusion  with  the  said  Robert  Archdeckne 
Burkcy  never  compelled  him  to  answer  the  said  bills 
of  1795  and  1800  ;  and  insisted  that  if  the  said  causes 
had  been  prosecuted  against  the  said  Robert  Arch- 
deckne Burke  before  his  death,  which  happened  in  the 
year  1811,  the  life  estate  of  Robert  Archdeckne  Burke 
in  the  unsold  properties  would  have  refunded  any  trust 
monies  misapplied  by  him,  particularly  as  he  lived 
10  years  after  the  filing  of  the  bill  of  1800,  and  15 
years  after  the  filing  of  the  bill  of  1795  ;  and  they  in- 
sisted that  the  plaintiffs  had  delayed  the  prosecution 
of  their  cause  till  the  death  of  Robert  Archdeckne 
Burkcj  in  order  that  his  life  estate  should  not  be  pre- 
judiced by  such  claim,  the  life  estate  having  been  the 
principal  support  of  several  of  the  then  plaintiffs. 
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And  they    also   submitted    that    Walter  Lawrence        I84i. 
had  not  by  his   will   charged  his  real  estates   with    lawrrncb 
his  simple  contract   debts.      And  they  insisted   on  ^' 

the  settlement  made  on  the  marriage  of  fValter 
Lawrence  and  Catherine  his  wife;  and  alleged  that 
if  the  creditors  of  Walter  Lawrence  had  proceeded  to 
recover  their  demands  in  the  lifetime  of  Catherine 
Bodkin,  the  personal  property  would  have  been  suffi- 
cient for  the  payment  of  his  debts,  whereby  the 
creditors  seeking  to  be  paid  at  that  time,  and  amongst 
the  rest  the  plaintiffs,  would  have  had  no  right  to 
make  the  real  estates  contributory  to  the  payment  of 
the  judgment  debts,  there  being  then  a  fund  to  pay 
the  demands  of  the  plaintiffs,  if  any,  together  with 
the  other  debts  of  Walter  Lawrence :  and  they  thereby 
submitted,  that  it  appeared  from  the  plaintiflTs  own 
showing  that  there  were  no  judgment  creditors  claim- 
ing any  share  of  the  personal  assets,  the  judgment 
creditors  having  proceeded  to  a  decree  for  a  sale  of 
the  real  estates  without  any  account  of  the  personal 
assets.  And  they  thereby  admitted  that  Thomas 
Redington  had  taken  the  proceedings  in  the  bill 
mentioned,  and  had  procured  a  decree  for  sale  of 
some  of  the  real  estates. 

In  1816,  Darby  Minogue  and  Dolly  his  wife  were 
in  contempt  for  want  of  answer,  and  a  conditional 
decree  pro  confesso  was  taken  against  them. 

In  March  1817,  the  plaintiffs  in  the  suit  of  1813 
filed  a  bill  of  revivor,  stating  that  Redmond  Burke, 
the  surviving  trustee  in  the  Act  of  Parliament,  had 
died ;  but  that  he  had  never  acted  in  the  trust,  and 
that  the  plaintiffs  sought  no  relief  against  his  estate ; 
and  that  Thomas  Lawrence  and  Anthony  Lawrence 
had  died,  and  that  administration  had  been  granted 
to  Bartholemezo  Bryan.    Bryan  put  in   an  answer 
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1841.       to  this   bill,  and  in  July  1817  an  order  of  reviror 
La'^cb   was  made. 

bJkb.  ^^  ^^^y  '^^^'^'  *^®  plaintiffs  in  the  bill  of  1813 

filed  a  supplemental  bill  against  the  Appellant 
fValter  Lawrence  the  younger,  the  eldest  son  of 
the  Appellant  Walter  Lawrence  the  elder,  who 
had  been  then  lately  born,  stating  that  he  was 
alleged  to  be  entitled  to  an  estate  tail  in  the  lands  in 
the  pleadings  mentioned :  And  praying  that  the  bill 
might  be  taken  as  a  supplemental  bill,  and  that  the 
plaintiffs  might  have  the  same  relief  against  him  as 
was  prayed  by  the  original  and  former  supplemental 
bills,  meaning  the  bills  of  1800  and  1813. 

The  Appellant  fValter  Lawrence  the  younger,  by 
his  guardian,  appeared,  and  put  in  his  answer  to  such 
bill. 

On  the  9th  March  1819,  the  cause  came  on  tu  be 
heard  ;  and  by  a  decree  of  that  date,  it  was  declared 
that  the  debts  in  the  pleadings  mentioned  were  not 
charges  on  the  real  estates  of  fValter  Lawrence.  And 
as  to  the  marshalling  the  assets  of  Walter  LatoreneCt 
it  vi?LS  decreed  that  the  plaintiffs  should  stand  as  cre- 
ditors against  the  real  estates  of  fValter  LawreMt, 
deceased,  for  so  much  of  his  personal  estate  as  had 
been  applied  in  discharge  of  debts  affecting  the 
real  estates,  without  prejudice,  however,  to  any  ques- 
tion that  might  arise  in  taking  the  account  of  the 
personal  estate,  and  the  application  thereof,  under  the 
decree  of  the  24th  February  1813,  as  the  same  might 
affect  the  plaintiffs'  title  to  have  the  assets  marshalled : 
and  accordingly  it  was  thereby  referred  to  the  Masttf 
to  inquire  and  report  the  amount  thereof.  And  it 
was  further  ordered  that  the  Master  should  take  as 
account  of  the  real  estates  of  fValter  Lawrence^  sub- 
ject to  such  specialty  debts ;  in  which  account  all  jurt 
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allowances  were  to  be  made.    And  farther  directions       i84i. 
were  reserved.  La^^ce 

On  the  13th  December  1821,  the  Master  made  his  _  »• 
report,  and  thereby  found  that  Walter  Lawrence j  on 
the  30th  oi  June  1785,  received  the  sum  of  10,000/. 
for  the  sale  of  part  of  the  trust  lands  comprised  in  the 
Act  of  Parliament,  and  that  the  sum  of  6,518/.  45.  dd.^ 
part  thereof,  was  expended  by  him  in  payment  of 
judgment  debts  affecting  the  estates  of  the  testator 
Nicholas  ArchdecknCj  and  in  expenses:  and  that 
3,481/.  15  s.  3(/.  of  the  10,000/.  remained  unaccounted 
for;  which  sum,  together  with  interest  thereon  from 
80th  June  1785  to  5th  December  1821,  amounted  to 
11,056/.  8  s.  7  d.  And  the  Master  could  not  find  whe- 
ther or  not  there  were  any  trust  estates  of  JValter 
Lawrence^  or,  if  any,  whether  the  same  were  sufficient 
for  the  payment  of  his  debts,  no  evidence  thereof 
having  been  laid  before  him.  And  the  Master  found 
that  Walter  Lawrence  died  possessed  of  and  entitled  to 
a  personal  estate  amounting  in  value  to  8,926/.  8s.2d.i 
and  that  he  also  died  possessed  of  plate,  the  value 
whereof,  or  into  whose  hands  the  same  came,  he  could 
not  set  forth,  no  evidence  thereof  having  been  laid 
before  him.  And  he  found  that  6,199/.  2  s.  Sd. 
part  of  the  personal  estate,  came  into  the  hands  of 
his  widow  and  executrix,  or  into  the  hands  of  the 
defendant  Dominick  Bodkin^  her  husband,  after  their 
marriage,  which  took  place  in  1799:  and  he  found 
that  1,371/.  9^.  6d.  interest  that  accrued  due  on  the 
personal  assets,  also  came  into  their  hands,  amounting 
in  the  whole  to  7,570/.  12^.  id. :  and  he  found  that 
another  part  of  the  personal  estate  of  which  Walter 
Lawrence  was  possessed,  came  into  the  hands  of  the 
defendant  Charles  Blakcj  after  the  death  of  Catherine 
BodkiUj  as  administrator  of  the  goods  of  the  said 
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1841.        Walter  Lawrence j  unadministered  by   her,  amount- 
Lawrence    ^°&  ^^  2,000 /.;  which  sum  SO  came  into  his  hands 
^  in    October   1818,   up    to    which   period,   from  the 

death  of  the  said  Catherine  Bodkin  on  the  29th  of 
December  1805,  he  had  received  the  interest  thereof, 
amounting  to  1,560/. :  and  he  found  that  several  sums 
amounting  to  4,015/.  7^.  6}  (/.,  part  of  the  personal 
estate  of  which  Walter  Lawrence  died  possessed,  had 
been  paid  in  discharge  of  judgment  debts  affecting 
his  real  estates;  and  that  a  sum  of  280/.  of  the  said 
personal  assets  was  paid  in  discharge  of  a  specialty 
debt,  to  wit,  a  bond  affecting  the  said  real  estates : 
but  the  Master  could  not  find  or  report  how  the 
remainder  of  the  personal  estate  of  fValter  Lawrence 
had  been  applied  or  disposed  of,  no  evidence  thereof 
having  been  laid  before  him :  and  he    found  that 
Walter  Lawrence^  at  the  time  of  his  death,  was  in- 
debted to  various  persons,  by  judgment  and  special^ 
debts,  amounting  to  22,532  /.  14  s.  2  d.^  and  in  simple 
contract  debts  to  6,000/.  over  and  above  the  plaintiffi" 
demands :  that  the  personal  estate  was  insufficient  for 
the  payment  of  his  debts  ;  and  that  TValter  Lawremx 
was,  at  the  time  of  his  death,  seised  in  fee  of  lands 
situate  in  the  counties  of  Galway  and  Mayo^  in  the 
report  specially  mentioned ;  and  that  by  virtue  of  a 
deed  of  settlement,  dated  the  8th  of  October  1791, 
executed  previous  to  his  intermarriage  with  his  second 
wife,  afterwards  Catherine  Bodkin^  certain  of  those 
lands  in  the  county  of  Galway  were  settled  by  hiHB 
to  the  use  of  himself  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  reversion  in  fee 
to  himself. 

Several  exceptions  were  taken  to  this  report,  and 
the  same  came  on  to  be  heard  on  the  5th  of  Juhf 
1822,  when  by  an  order  of  that  date  the  two  fiist 
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exceptions  were  overruled ;  and  it  appearing  to  the  i84i. 
Court  that  others  of  the  exceptions  were  properly  the  lawrbncb 
subject  of  a  rehearing,  the  remaining  exceptions  were 
directed  to  stand  over,  with  liberty  for  the  Appellant 
IVcUter  Lawrence  the  elder  to  present  a  petition  of 
rehearing.  This  petition  was  presented,  and  it  prayed 
that  the  cause  might  be  reheard,  and  that  the  decree 
of  the  24th  of  February  1813  might  be  set  aside  or 
varied,  so  far  as  it  assumed  or  acted  on  any  supposed 
receipt  or  misapplication  of  the  sum  of  10,000/.,  or 
so  far  as  the  same  directed  any  account  of  any  alleged 
trust  estate,  or  of  the  real  estate  of  Walter  Lawrence : 
and  that  the  decree  of  the  9th  o^  March  1819  might 
be  set  aside  or  varied,  except  so  far  as  it  declared  that 
the  debts  were  not  charges  on  the  real  estate  of  Walter 
Zidwrence. 

On  the  1 2th  of  December  1 822,  the  cause  came  on 
to  be  reheard,  when  by  an  order  of  that  date  the 
decrees  of  the  24th  of  Febrtiafy  1813,  and  the  9  th 
of  March  1819,  were  affirmed. 

On  the  13th  and  16th  of  December  1822,  the  re- 
served exceptions  were  heard. 

The  fourth  exception  insisted  that  the  evidence  ad- 
duced to  charge  Walter  Lawrence  with  the  10,000  /., 
also  discharged  him. 

The  fifth  exception  insisted  that  Walter  Lawrence 
was  entitled  in  his  discharge  to  several  sums  which 
the  evidence  adduced  proved  to  have  been  paid  out  of 
the  10,000 1,  to  Robert  Archdeckne  Burke,  who  was 
the  sole  trustee  of  the  2,500  /.  legacy,  and  also  acting 
executor  to  the  testator  Nicholas  Archdeckne. 

The  sixth  exception  insisted  that  interest  ought 
not  to  have  been  charged  during  the  life  of  Robert 
Archdeckne  Burke,  the  monies  having  been  paid  to 
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1B41.       him,  and   the  legatees  having  been  satisfied  their 
Lawrbhcb  interest  during  his  life, 
n  ^*  And  the  seventh  exception  insisted  that  interest 

ought  not  to  Iiave  been  charged  at  all. 

The  ninth  exception  insisted  that  the  said  Walter 
LawrencCf  deceased,  was  entitled  to  be  allowed  two 
sums  of  446  /.  7  s.  and  491  /.  5  s. 

The  tenth  exception  was  that  the  report  did  not 

find  that  the  personal  estate  of  Walter  Lawrence  was 

the  trust  estate  for  payment  of  his  debts,  and  was 

originally  sufficient  for  any  claim  of  the  plaintiflb  (if 

any  they  had);  and  that  the  present  insufiUciency  aroae 

from  the  plaintifis  lying  by,  and  ought  not  to  be 

visited  on  the  defendant's  real  estates,  the  account  of 

which  real  estates  the  Master  was  ordered  not  to  take 

unless  the   trust  estate   was  originally  insufficient; 

and  that  the  report  did  not  find  that  a  residue  of  the 

personal  estate  was  wasted  by  Catherine  Lawnmct, 

the  executrix  of   Walter  Lawrence ;  and  that  the 

residue  would  have  been  sufficient  to  pay  any  claim 

that  plaintifis  could  establish,  if  the  plaintifib  had 

proceeded  in  the  cause  before  the  executrix  wasted 

the  assets ;   and  that  the  residue  was  sufficient  for 

any  claim  of  the  plaintifis,  if  applied  thereto. 

The  other  exceptions  are  not  material  to  be  stated. 

On  the  hearing  of  the  exceptions,  by  orders  dated 

on  the  13th  and  16th  of  December  1822,  the  fourth 

and  fifth  exceptions  were  overruled,  but  the  defiend- 

ants  were  to  be  at  liberty  to  require  the  plaintiA  to 

bring  a  personal  representative  of  Robert  Archdedm 

Burke  into  the  Master's  office,  if  necessary ;  and  with 

reference  to  the  sixth  and  seventh  exceptions,  it  wis 

directed  that  the  Master  should  inquire  whether  the 

interest  on  judgment  debts  was  kept  down  by  iZ^&eH 

Archdeckne  Burke,  the  tenant  for  life,  during  his  lifi^or 
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whether  any  and  what  intereston  judgment  debtsaffect-        i84i. 
ing  the  estates  accrued  due  after  payment  of  the  3,000  /.   l^^^  ^ 
to  Robert  Archdeckne  Burke  (meaning  a  sum  of  that      ^  ^^ 
amount,  part  of  the  10,000/.  which  had  been  received 
by  Robert  Archdeckne  Burke) ;  and  the  defendant  was 
only  to  be  charged  with  interest  to  that  extent.     And 
the  ninth  exception  was  allowed.     And  liberty  was 
given  to  the  defendant  to  prove  certain  facts  before 
the  Master,  on  which  he  eventually  failed  in  adduc- 
ing evidence;  and  the  other  exceptions  were  over- 
ruled.    And  it  was  ordered  that  the  matter  should 
go  back  to  the  Master  to  correct  his  report  pursuant 
to  the  rules  and  orders  made  on  hearing  the  said 
exceptions;   and  further  orders  were  reserved  until 
after  the  Master's  report. 

On  the  31st  ilfa^  1823,  the  Master  made  his  further 
report,  and  thereby  found  that  the  interest  was  not 
kept  down  by  Robert  Archdeckne  Burke  during  his 
life ;  that  there  accrued  due  on  account  thereof,  after 
payment  of  3,000  /.  to  Robert  Archdeckne  Burke,  the 
sum  of  685/.  98.;  that  after  allowing  the  two  sums 
of  440/.  and  491/.  in  the  ninth  exception  mentioned, 
as  a  credit  for  the  defendant,  and  after  deducting  the 
same  from  the  sum  of  3,481  /.  in  the  former  report 
mentioned,  a  sum  of  2,550/.  would  appear  to  have 
been  unaccounted  for  by  Walter  Lawrence,  out  of  the 
sum  of  10,000/.  in  the  former  report  mentioned  to 
have   been   received  by  him ;  that  the   interest    of 
2,550/.  from  the  death  of  the  tenant  for  life,  which 
happened  on  the  11th  April  1811,  to  that  time  (being 
twelve  years  one  month  and  twenty  days),  amounted 
to  1,857/.  10  5.  3  c?.;  and  that  the  two  sums,  together 
with  685/.  9  s.  in  that  report  stated  to  have  accrued 
due  for  interest  of  debts  affecting  the  estates  of  the 
plaintiff  Nicholas  Archdeckne  Burke,  by  consequence 
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1841.       of  the  same  not  having  been  kept  down  by  Robert 
Lawrexcb    Archdeckne  Burke  during  his  life,  amounted  together 
to  5,093  /.  14  5.  6e/.,  the  particulars  of  which  were 
set  forth  in  a  second  schedule. 

Five  exceptions  were  taken  to  this  report. 

The  fourth  exception  (the  only  one  material)  ob- 
jected, that  the  report  did  not  find  that  the  plaintifis 
had  not  brought  a  personal  representative  of  Robert 
Archdeckne  Burke  into  the  Master's  office,  although 
the  defendant  by  his  discharge  had  required  the  plain* 
tiff  so  to  do ;  and  insisted  that  no  report  should  be  had 
in  the  absence  of  such  personal  representative,  lest  the 
defendant  should  be  thereafter  charged  for  the  legacy 
of  2,600  /•  legally  vested  in  Robert  Archdeckne  Burk. 

The  fifth  exception  was,  that  the  report  purported  to 
charge  the  defendant  Walter  Lawrence  with  a  gross 
sum  exceeding  the  extent  of  the  payments  made  in 
case  of  Walter  Lawrence^s  real  estates,  and  exceeding 
any  insufficiency  in  the  personal  estate  to  meet  plain- 
tiffs* claim. 

The  cause  came  on  to  be  heard  on  these  exceptions, 
and  on  the  merits  reserved,  on  the  11th  of  Jvhf 
1 823,  and  by  an  order  of  that  date  the  three  first 
exceptions  were  oveiTuled ;  and  the  fourth  ezceptioD 
was  also  overruled,  the  plaintifis  undertaking  that  the 
defendants  should  have  a  sufficient  release  for  the  sum 
reported  due ;  and  on  argument  of  the  fifth  excepti<m 
and  of  the  merits  reserved,  it  was  declared  that  the 
sum  of  4,295/.  7^.  6^.,  specified  in  the  fourth  sche- 
dule to  the  Master's  first  report,  being  the  amount  of 
the  two  sums  of  4,015/.  Is.  6^d.  and  280/.  men- 
tioned in  the  body  of  the  report,  with  interest  on  such 
parts  thereof  as  were  paid  in  discharge  of  principil 
sums,  with  interest  thereon  from  the  date  of  the 
payment,  were  a  charge  on  the  real  estates  of  the 
Appellants,    liable   to  the  judgment   and   specialty 
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debts,  and  to  be  a  fund  applicable  to  the  payment  of        i84i. 
plaintiffs'  demand  in  the  cause.     And  accordingly  it   lawrenck 
was  referred  to  the  Master  to  take  an  account  of  such  ^' 

items  of  the  sum  of  4,295/.  7  s.  6d.  as  were  applied 
in  discharge  of  principal  sums  due  on  account  of  the 
judgment  or  specialty  debts  affecting  the  estates  of 
fValier  Lawrence :  and  the  Master  was  to  calculate 
interest  on  such  principal  sums  from  the  time  of  the 
several  payments  thereof  respectively. 

On  the  16th  of  September  1823,  Nicholas  Arch- 
deckne  Burke  died,  and  the  suit  became  abated. 

On  the  4th  of  January  1834,  the  Respondent 
Patrick  Blake  (describing  himself  as  devisee  named 
in  the  last  will  and  testament  of  Nicholas  Arch- 
deckne  Burke^  and  as  administrator  of  Ann  Blake 
deceased) ;  Valentine  Blake  an  infant,  by  his  father 
and  next  friend  ;  Mary  Burke  of  Dubliuj  as  personal 
representative  of  Walter  Archdeckne  Burke  \  Mary 
Burke  of  Galway^  as  administratrix  of  Redmond 
Archdeckne  Burke  \  Helen  Blake^  as  administratrix 
of  James  Archdeckne  Burke,  and  also  as  administra- 
trix of  Helen  Fitzpatrick^  then  deceased;  John 
Mahonj  as  administrator  of  Nicholas  Archdeckne 
Burke ;  Jane  Blake,  as  administratrix  of  Jane  Burke, 
deceased ;  Frances  Power,  as  administratrix  of  Alary 
Bryne;  and  Henry  Edward  Roberts  and  Eleanor  his 
wife, — filed  their  bill  against  the  said  Richard  Earl 
of  Clancarty,  and  Power  Lord  Archbishop  of  Tuam, 
the  Appellant  Walter  Lawrence  the  elder,  and 
Georgina  his  wife,  the  Appellant  Walter  Lawrence 
the  younger,  and  Charles  Blake,  stating  the  several 
proceedings  hereinbefore  stated,  and  that  Nicholas 
Archdeckne  Burke  previously  to  his  death  duly  suf- 
fered a  recovery  of  the  lands  devised  to  him  by 
Nicholas  Archdeckne^  and  became  seised  thereof  in 
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1841.       fee  simple,  and  afterwards  made  and  published  bis 

Lawrbncb   ^^^^»  dated  the  23d  of  March  1816,  duly  attested; 

^  V-         and  thereby  devised  all  his  estates  to  James  Fitzpatnuk 

Blakx. 

for  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  Patrick  Blake  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail,  with 
several  remainders  over ;  and  by  the  will  appointed 
Robert   Darcjf^    Valentine  Blake,   and  Jane  Bmrk^ 
executors,  and  that  they  renounced  the  burden  of  the 
execution  thereof,  and  that  administration  of  his  pe^ 
sonal  estate  with  his  will  annexed  had  been  granted 
to  John  Mahon,  by  the  proper  Ecclesiastical  Court; 
and  that  James  Fitzpatrick  departed  this  life  without 
any  issue,  and  that  Patrick  Blake  was  then  entitled  to 
the  estates  of  Nicholas  Archdeckne  Burke  as  tenant  for 
life,  and  that  Valentine  Blake  was  entitled  thereonto 
as  first  tenant  in  tail,  and  that  they  were  advised  thef 
were  entitled  to  have  so  much  of  the  sum  of  10,000^ 
as  should  be  recovered  out  of  the  estate  of  Walter 
Lawrence  applied  in  exoneration  of  the  estate  so  de- 
vised to  them,  and  in  discharge  of  the  sums  reported 
due  for  debts  and  legacies  still  affecting  the  same.    The 
bill  also  stated  various  deaths  and  administrations  as 
before  mentioned,  and  that  DominicA  Bodkin^  Robert 
Archdeckne  Burkcj  Redmond  Burke^  and  Anne  Lady 
Clancarty,  had  long  since  departed  this  life,  and  that  all 
their  interests  in  the  suit  ceased  at  the  times  of  thdr 
respective  deaths ;  and  also  stated  that  Thomas  Lm- 
rence  and  Anthony  LaivrencCf  and  Darby  Mtnoguc  and 
Dolly  his  wife,  having  been  made  parties  in  the  cause 
aforesaid  only  as  legatees  under  the  will  of  Walter 
Lawrence  J  one  of  the  trustees  in  the  Act  of  Parliament, 
and  it  having  been  declared  that  the  freehold  estates 
of  Walter  Lawrence  were  not  by  the  will  charged  with 
the  payment  of  his  simple  contract  debts^  the  plaintifi 
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were  advised  it  was  not  necessary  to  make  Thomas       i84i. 
Lawrence^  Anthony  Lawrencdj  JDarhy  Minogue  and   lawrbnck 
Dolly  his  wife,  or  their  representatives,  parties  to  that         ^• 
suit;   and  stated  that  the  sum  of  5,093/.  14^.  Qd. 
together  with  a  further  arrear  of  interest,  still  remained 
due  on  account  of  the  respective  legacies  of  2,500/.  and 
600  /. ;  and  it  prayed  that  the  defendants  thereto  might 
answer  the  bill,  and  that  the  suit  and  proceedings  might 
stand  revived  against  the  defendants  thereto,  and  that 
the  said  several  decrees  of  the  24th  oi  February  1813, 
the  9th  of  March  1819,  the  12th  and  1 3th  oi  December 
1822,  and  the  11th  of  July  1823,  might  be  carried  into 
execution,  and  that  the  plaintiffs  might  have  the  benefit 
thereof. 

In  January  1836,  the  Appellant  Walter  Lawrence 
the  elder,  and  Georgina  his  wife,  and  the  Appellant 
Walter  Lawrence  the  younger,  an  infant,  put  in  their 
answer  to  this  bill  of  1834,  and  thereby  admitted  the 
recovery  suffered  by,  and  the  fee  simple  vested  in,  N. 
A.  Bur  Ice  J  though  they  could  not  tell  the  date  thereof; 
and  they  admitted  his  will  and  the  tenancies  for  life 
and  in  tail  under  it,  and  the  grant  of  the  administra- 
tion to  John  Mahon ;  but  they  submitted  that  such  will 
was  not  sufficient  to  transfer  such  rights  as  Nicholas 
Archdeckne  Burke  had  (if  any)  in  the  lands  sold  by 
the  trustees,  and  that  the  same  were  not  transferable  to 
this  administrator  John  Mahon,  considering  that  his 
claim  was  for  a  part  of  the  real  estates  of  Nicholas 
ArchdecknCj  wherein  Nicholas  Archdeckne  Burke  was 
to  have  had  only  a  particular  estate  tail,  which  was  to 
have  determined  with  his  life,  and  was  then  to  have 
belonged  to  any  person  next  in  remainder  in  the  will 
of  Nicholas  Archdeckne.  And  they  also  submitted 
that  Nicholas  Archdeckne  Burke' 9>  rights,  as  tenant  in 
tail  in  remainder  of  the  lands,  were  at  an  end  upon 
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1841.       his  death,  and  not  devisable  by  his  will,  which  was 
Lawrence    dated  the  23d  March  l6l5,  at  a  time  when  he  had  no 
^'         lien  on  the  real  estates  of  Walter  Lawrence^  beyond  a 
claim  for  marshalling  assets,  not  then  established. 

On  the  8th  of  August  1836,  Patrick  BlakCj  as  devi- 
see in  the  will  of  Nicholas  Archdeckne  Burke^  Vakn- 
tine  Blake  his  son,  and  John  Mahon^  alone  filed  their 
bill,  which  was  stated  to  be  a  bill  of  revivor,  against 
Richard  Earl  of  Clancarty^  Power  Archbishop  of 
Taanij  the  Appellant  Walter  Lawrence  the  elder,  and 
Georgina  his  wife,  and  the  Appellant  Walter  Law- 
rence  the  younger,  thereby  stating  the  same  mat- 
ters as  were  stated  in  the  bill  of  January  1834; 
and  also  stating  that  Mary  Burke  of  Dublin^  Mary 
Burke  of  Galway^  Helen  Blake^  Jane  Blake^  Frances 
PoweTj  and  Henry  Edward  Roberts  and  JEleanor 
his  wife,  were  joined  as  plaintiffs  in  the  last-men- 
tioned bill,  as  being  interested  in  the  two  several 
sums  of  2,500/.  and  500/.,  which  were  bequeathed 
by  the  will  of  Nicholas  ArchdecknCj  and  were  charges 
upon  the  lands  by  the  same  will  limited  to  Niduh 
las  Archdeckne  Burke;  and  also  stating  that  a  suit 
having  been  instituted  in  the  Court  of  Chancery 
by  Bernard  Browne^  a  creditor  of  Nicholas  ArA- 
deckne  Burke^  on  behalf  of  himself  and  the  other 
creditors  of  Nicholas  Archdeckne  Burke^  to  raise  the 
amount  of  their  demands  out  of  the  real  and  personal 
estates  of  Nicholas  Archdeckne  Burke^  a  decree  for  an 
account  was  pronounced  in  that  cause  on  the  10th  of 
October  1825,  whereby  it  was  (amongst  other  things) 
referred  to  the  Master  to  take  an  account  of  the  pe^ 
sonal  estate  of  Nicholas  Archdeckne  Burke ^  and  an  ac- 
count of  the  charges  affecting  the  lands  in  the  plead- 
ings mentioned  ;  and  stating  that  the  several  parties 
entitled  to  the  sums  of  2,500/.  and  500/.  respectively, 
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came  in  and  proved  their  demands  under  the  decree ;  I84i. 
and  that  the  Master  having  made  his  report,  the  cause  lawrencb 
came  on  to  be  finally  heard  in  the  Court  on  the  4th  of  „  ^- 
March  lS29y  when  it  was  ordered  and  decreed  that 
the  Master  (without  prejudice  to  the  accounts  thereby 
directed)  should  sell  by  public  auction  the  several 
lands  in  the  report  mentioned :  and  it  was  decreed 
that  the  plaintiff*,  and  the  several  other  persons  to 
whom  debts,  &c.  had  been  reported  due,  should  be  paid 
their  costs  in  the  cause,  together  with  the  sums  re- 
ported due  to  them  respectively,  according  to  the  pri- 
orities of  their  respective  demands,  out  of  the  produce 
of  such  sale,  so  far  as  the  same  should  extend :  and 
also,  that  the  several  sums  in  the  said  decree  men- 
tioned, not  having  been  paid  within  the  time  thereby 
limited,  a  sale  was  had  of  some  of  the  lands  aforesaid, 
and  out  of  the  proceeds  of  such  sale  the  several  per- 
sons entitled  to  the  sums  of  2,500/.  and  500/.  respec- 
tively, had  been  paid  the  amount  of  their  respective 
demands ;  and  that  by  the  means  aforesaid  Mary 
Burke  of  Dublin^  Mary  Burke  of  Galway^  Helen 
Blakey  Jane  Blake^  Frances  Power^  and  Henry  Ed- 
ward  Roberts  and  Eleanor  his  wife,  since  they  joined 
as  plaintiffs  in  the  bill  of  January  1834,  had  ceased  to 
have  any  interest  in  the  subject-matter  of  that  suit, 
and  the  plaintiffs  had  become  entitled  to  the  benefit  of 
all  the  relief  sought  thereby.  The  bill  prayed  thai 
the  defendants  might  answer,  and  that  the  plaintiffs 
might  have  the  benefit  of  the  relief  prayed  by  the 
bill  of  the  4th  of  January  1834,  and  accordingly  that 
the  suits  and  proceedings  therein  mentioned  might 
stand  revived  against  the  defendants,  and  be  restored 
to  the  same  plight  and  condition  in  which  they  were 
at  the  time  of  the  several  abatements  thereof;  and  that 
the  several  decrees  of  the  24th  of  February  1813,  and 
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}^       the  9th  of  March  1819,  and  the  12th  and  13th  of  De- 

Lawrbncb    cember  1822,  and  the  11th  of  Jubf  1823,  might  be 

Blakx.      directed  to  be  carried  into  execution,  and  that  the 

plaintiffs  might  have  the  benefit  thereof,  and  of  the 

several  proceedings    had  and  the    several  accounts 

taken  thereunder. 

In  the  months  of  November  1836  and  April  1837, 
the  Earl  of  Clancarttfj  the  Archbishop  of  TViam,  and 
Charles  Blake j  put  in  their  answer  to  the  bill  of  Au^^ 
gust  1836,  but  no  answer  was  put  in  to  the  same  by 
the  JLawrences. 

The  cause  came  on  to  be  heard  before  the  Lord  Chan- 
cellor of /re/anei?  on  the  24th  of  November  1838;  when, 
upon  reading  the  documents  and  evidence  in  the  decree 
particularly  specified,  and  counsel  appearing  for  James 
Blake  and  Helen  his  wife,  Patrick  Blake^  Henry  Ed^ 
ward  Roberts^  and  Mary  Burkcj  Hubert  Butler  Moore 
and  Jane  Blake j  Frances  Power ^  administratrix  of  John 
Edward  Byrne,  and  Maria  Burke,  legatees  named  in 
the  will  of  Nicholas  Archdeckne  Burke,  consenting  to 
be  bound  by  any  decree  to  be  pronounced  in  the  said 
cause,  it  was  decreed  that  the  plaintiffs  therein  were  en- 
titled to  have  the  said  decrees  and  orders  of  the  24th  of 
February  1S13,  the  9th  of  March  1819,  the  6th  of  July 
1822,  the  12th,  13th,  and  16th  of  December  1822,  and 
the  11th  of  July  1823,  revived  and  carried  into  execu- 
tion ;  and  accordingly  it  was  ordered  that  the  decrees 
and  orders,  and  proceedings  had  therein,  should  stand 
revived  against  the  defendants,  and  be  restored  to  the 
same  plight  and  condition  in  which  they  were  at  the 
time  of  the  several  abatements  thereof.  And  it  was 
ordered  that  the  several  decrees  should  be  carried  on 
and  prosecuted  between  the  parties  to  that  suit,  in 
like  manner  as  thereby  directed  between  the  parties  to 
the  said  original  suits ;  and  the  Court  reserved  the  con- 
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sideration  of  all  further  directions  and  costsof  that  suit,       }^^; 
in  like  manner  as  costs  and  further  directions  were   Lawrencs 
reserved  by  the  said  former  decree.  Blakb. 

No  evidence  was  given  in  the  last-mentioned  cause 
of  the  legacies  of  2,500/.  and  500/.  having  been  paid 
to  the  persons  entitled  to  the  same ;  and  some  of  the 
persons  who  were  not  parties  to  that  suit,  but  for 
whom  counsel  appeared  and  undertook  to  be  bound, 
were  married  women. 

The  said  Richard  Earl  of  Clancarty,  and  Power 
Archbishop  of  Ttiamy  have  both  died  since  the  com- 
mencement of  the  suit  instituted  in  1836. 

The  appeal  was  against  the  decrees  of  the  24th  of 
February  1813,  the  9th  of  March  1819,  the  5th  of 
July  1822,  the  12th  and  13th  and  16th  of  December 
1 822,  the  11th  otJuly  1823,  and  the  24th  of  Novem- 
ber 1838. 

Mr.  Pemberton  and  Mr.  Loftus  Wigram^  for  the 
Appellants : — ^This  is  an  appeal  against  several  orders 
and  decrees,  and  against  a  decretal  order  which  has 
revived  them,  and  directed  that  they  should  be  exe- 
cuted. This  decretal  order  is  wrong  in  substance 
and  in  form.  The  bill,  constituting  the  suit  in  which 
it  was  made,  was  filed  by  persons  who  were  entitled 
to  the  real  estate  of  Nicholas  Archdeckne  Burkcy  and 
also  by  his  personal  representatives,  neither  of  whom 
could  file  such  a  bill,  and  certainly  both  could  not. 
There  are  two  ways  of  considering  the  original  pro- 
ceeding in  this  suit :  either  as  a  bill  to  recover  what 
was  due  to  the  legatees,  or  next,  supposing  there  was 
a  surplus,  to  have  such  surplus  restored  to  the  settled 
estate.  Robert  A.  Burke^  who  was  the  tenant  in  tail  for 
life  of  the  settled  estate,  might  have  maintained  such  a 
bill|  but  no  other  person  could  do  so.     How  could  the 
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1841.        plaintiffs  in  tlie  supplemental  bill  of  1836  have  any 
Lawrence    ^ght  to  that  surplus  ?     They  were  the  devisees  of  the 
^'         residue  of  the  estate  of  Nicholas  A.  Burke.     He  had 
unsettled  the  estate ;  he  had  suffered  a  recovery,  and  so 
barred  the  entail.    If,  at  his  death,  he  had  left  any  por- 
tion of  the  settled  estate,  how  could  that  have  passed  to 
the  devisees  of  the  real  estate  of  Nicholas  A.  Burkel 
The  object  of  the  bill  was  to  restore  this  sum  of  money 
to  the  trustees  of  the  settlement ;  but  under  that  settle- 
ment the  devisees  oi  N.  A.  Burke  had  no  title  what- 
ever.    The  charge  against  the  estate  of  fValter  Laxh 
rence  was  more  than  absorbed  by  what  was  due  for 
the  legacies.     But  these  legacies  were  no  charge  on 
the  estate  of  N.  A.  Burke.    The  trustees  were  to  raise 
so  much  money  as  was  necessary  to  pay  his  debts  and 
legacies ;  and  even  by  the  provisions  of  the  Act  of 
Parliament,  the  portion  of  the  estates  to  be  sold  was 
limited  to  that  which  was  necessary  for  such  purpose. 
It  is  stated  on  the  face  of  the  bill,  that  more  than  suffi- 
cient was  raised  for  this  purpose,  and  these  legacies, 
therefore,  do  not  continue  a  constructive  charge  upon 
the  estate ;  in  fact,  these  legatees  have  not  been  paid 
from  the  estate  oi  N.  A.  Burke^  and  the  parties  who 
now  seek   to  revive  the  suit  cannot  do  so,  as  they  do 
not  represent  the  original  plaintiffs,  and  have  no  in- 
terest entitling  them  to  appear  in  this  suit.     The  case 
of  Hamilton  v.  Houghton  (a)  is  in  point.     The  rule 
laid  down  in  that  case  was,  that  where  a  trust  is  created 
by  deed,  for  the  payment  of  debts,  if  a  bill  is  filed  by 
one  of  the  creditors  to  enforce  the  payment  of  his 
debt,  that  purpose  can  only  be  effected  by  the  general 
execution  of  the  trust.     The  decree,  in  such  a  case, 
ought  to  direct  such  execution,  and  an  inquiry  as  to 
all  the  debts  owing  and  payable  under  the  ti*ust,  and 

(a)  2  Bligh,  169. 
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that  they  should  be  paid  according  to  their  priorities.        I84i. 
A  decree  for  the  payment  of  the  debt  of  one  creditor,   1,^^^^^^^ 
under  a  deed  of  trust,  which  provides  for  the  payment  «'• 

of  other  creditors,  is  erroneous  ;  and  finally,  a  bill  to 
carry  such  a  decree  into  execution,  notwithstanding 
long  acquiescence,  cannot  be  sustained.  The  original 
decree  may  be  examined,  impeached,  and  varied,  in 
a  suit  to  carry  that  decree  into  execution.  But  the 
opinion  which  this  House  then  entertained  of  a  suit 
like  the  present,  may  be  best  collected  from  the  obser- 
vations of  the  Lord  Chancellor.  He  said  (b)  : — "  The 
appeal  complains  that  the  decree  was  taken  in  the 
absence  of  Henry  Hamilton^  who  was  the  surviving 
trustee  named  in  the  deed  of  1768,  and  was  then 
living,  and  was  therefore  a  necessary  party  to  the 
suit.  This  is  the  objection  made  to  the  decree  of 
1780,  which  is  sought,  by  the  subsequent  proceedings, 
to  be  carried  into  execution,  and  the  benefit  of  which 
is  sought  thereby.  If  that  decree  was  an  erroneous 
decree,  they  were  not  entitled  to  have  it  carried  into 
execution."  That  is  what  the  Appellants  say  here. 
His  Lordship  then  goes  on  thus: — "The  questions 
here  are  really  these:  In  the  first  place  it  has  been 
suggested  at  the  bar  that  there  is  a  presumption,  from 
lapse  of  time,  that  the  360  Z.  must  have  been  paid,  and 
that  neither  principal  nor  interest  can  be  claimed  after 
80  long  an  interval.  It  does  not  appear  to  me,  from 
these  pleadings,  that  we  can  take  that  for  granted  ; 
but  if  there  were  other  creditors,  whose  demands  ought 
to  have  been  provided  for  by  this  decree,  they  might 
have  had  a  right  to  insist  on  that  proposition.  The 
original  decree  appears  to  me  to  be  a  decree,  the 
benefit  of  which  cannot  be  had  in  this  suit.     That 

{b)  2  Bligh,  188. 
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1841.        plaintiffs  in  the  supplemental  bill  of  1836  have  any 
Lawrence    ^ght  to  that  surplus  ?     They  were  the  devisees  of  the 
„  ^'         residue  of  the  estate  of  Nicholas  A.  Burke.     He  had 
unsettled  the  estate ;  he  had  suffered  a  recovery,  and  so 
barred  the  entail.    If,  at  his  death,  he  had  left  any  por- 
tion of  the  settled  estate,  how  could  that  have  passed  to 
the  devisees  of  the  real  estate  of  Nicholas  A.  Burke  ? 
The  object  of  the  bill  was  to  restore  this  sum  of  money 
to  the  trustees  of  the  settlement ;  but  under  that  settle- 
ment the  devisees  o{  N.  A.  Burke  had  no  title  what- 
ever.    The  charge  against  the  estate  of  Walter  Law^ 
rence  was  more  than  absorbed  by  what  was  due  for 
the  legacies.     But  these  legacies  were  no  charge  on 
the  estate  o(  N.  A.  Burke.    The  trustees  were  to  raise 
so  much  money  as  was  necessary  to  pay  his  debts  and 
legacies ;  and  even  by  the  provisions  of  the  Act  of 
Parliament,  the  portion  of  the  estates  to  be  sold  was 
limited  to  that  which  was  necessary  for  such  purpose. 
It  is  stated  on  the  face  of  the  bill,  that  more  than  suffi- 
cient was  raised  for  this  purpose,  and  these  legacies, 
therefore,  do  not  continue  a  constructive  charge  upon 
the  estate ;  in  fact,  these  legatees  have  not  been  paid 
from  the  estate  of  N.  A.  Burke j  and  the  parties  who 
now  seek   to  revive  the  suit  cannot  do  so,  as  they  do 
not  represent  the  original  plaintiffs,  and  have  no  in- 
terest entitling  them  to  appear  in  this  suit.     The  case 
of  Hamilton  v.  Houghton  (a)  is  in  point.     The  rule 
laid  down  in  that  case  was,  that  where  a  trust  is  created 
by  deed,  for  the  payment  of  debts,  if  a  bill  is  filed  by 
one  of  the  creditors  to  enforce  the  payment  of  his 
debt,  that  purpose  can  only  be  effected  by  the  general 
execution  of  the  trust.     The  decree,  in  such  a  case, 
ought  to  direct  such  execution,  and  an  inquiry  as  to 
all  the  debts  owing  and  payable  under  the  trust,  and 

(a)  2  Bligh,  169. 
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that  they  should  be  paid  according  to  their  priorities.        I84i. 
A  decree  for  the  payment  of  the  debt  of  one  creditor,   l^^^J^^cb 
under  a  deed  of  trust,  which  provides  for  the  payment  «'• 

of  other  creditors,  is  erroneous ;  and  finally,  a  bill  to 
carry  such  a  decree  into  execution,  notwithstanding 
long  acquiescence,  cannot  be  sustained.  The  original 
decree  may  be  examined,  impeached,  and  varied,  in 
a  suit  to  carry  that  decree  into  execution.  But  the 
opinion  which  this  House  then  entertained  of  a  suit 
like  the  present,  may  be  best  collected  from  the  obser- 
vations of  the  Lord  Chancellor.  He  said  (b)  : — "  The 
appeal  complains  that  the  decree  was  taken  in  the 
absence  of  Henry  Hamilton,  who  was  the  surviving 
trustee  named  in  the  deed  of  1768,  and  was  then 
living,  and  was  therefore  a  necessary  party  to  the 
suit.  This  is  the  objection  made  to  the  decree  of 
1780,  which  is  sought,  by  the  subsequent  proceedings, 
to  be  carried  into  execution,  and  the  benefit  of  which 
is  sought  thereby.  If  that  decree  was  an  erroneous 
decree,  they  were  not  entitled  to  have  it  carried  into 
execution."  That  is  what  the  Appellants  say  here. 
His  Lordship  then  goes  on  thus: — "The  questions 
here  are  really  these:  In  the  first  place  it  has  been 
suggested  at  the  bar  that  there  is  a  presumption,  from 
lapse  of  time,  that  the  360  Z.  must  have  been  paid,  and 
that  neither  principal  nor  interest  can  be  claimed  after 
so  long  an  interval.  It  does  not  appear  to  me,  from 
these  pleadings,  that  we  can  take  that  for  granted ; 
but  if  there  were  other  creditors,  whose  demands  ought 
to  have  been  provided  for  by  this  decree,  they  might 
have  had  a  right  to  insist  on  that  proposition.  The 
original  decree  appears  to  me  to  be  a  decree,  the 
benefit  of  which  cannot  be  had  in  this  suit.     That 

{b)  2  Bligh,  188. 
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1841.  original  decree  is  at  least  wrong  in  these  respects : 
Lawrbncb  ^^^y  ^^t  ^6  surviving  trustee  was  not  before  the 
Court ;  and  secondly,  that  it  was  not  a  species  of  de- 
cree  that  ought  to  have  been  made  to  carry  into  exe- 
cution the  trusts  of  such  a  deed  as  this/'  In  every 
respect  that  case  is  applicable  to  the  present.  The 
same  doctrine  was  held  in  White  v.  PamtAer  (c),  ht 
which  it  was  expressly  declared  that  where  a  Court  of 
Equity  is  called  upon  to  carry  into  execution  a  former 
decree,  it  is  not  bound  to  do  so,  if,  upon  inquiry  into 
the  merits,  the  decree  appears  to  be  erroneous. 

The  rules  thus  laid  down  have  not  been  complied 
with  in  this  case.     JR.  A.  Burke,  or,  after  his  deatli, 
his  personal  representative,  was  a  party  most  essential 
to  the  validity  of  these  proceedings.     The   legacies 
were  given  to  his  children,  and  he  was  tenant  for  life 
of  the  estate  which  was  liable  to  make  them  good. 
He  was,  besides,  the  personal  representative  of  the 
testator,  and  the  person  who  was  proved  to  have  re- 
ceived (and  the  Court  dealt  with  him  in  that  charac- 
ter) the  sum  of  3,000/.,  which  had  been  misapplied. 
As  the  representative  of  the  testator  alone,  he  ought  to 
have  been  before  the  Court  in  the  years  1819, 1821, 
and  1823,  when  these  decrees  were  made.     Under  all 
these  circumstances,  he  falls  within  the  rule  laid  down 
by  Lord  RedesdaU  (d)^  in  Doyie  v.  Blake.     There  the 
executor  had  been  appointed  and  approved  of,  but  he 
did  not  act ;  debts  remained  unpaid,  and  a  bill  was 
filed  against  him.    Lord  Redesdale  held  that  executors 
having  proved,  had  no  means  of  being  dischaiged 
without  administering  under  the  Court  of  Chanceiy,— 
a  most  alarming  doctrine,  perhaps,  but  which  is  ne- 
vertheless the  law.     His  Lordship  said : — '*  This  case 

(c)  1  Knapp,  179-222.  (rf)  2  Sch.&  Lef.  239. 
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depends  on  the  general  question  whether  an  executor,        i84i. 
having  accepted  the  office,  and  having  acted  unques-    lawrbncb 
tionably  as  executor,  so  far  that  if  an  action  at  law  «'• 

were  brought  against  him  he  could  not  plead  that  he 
never  was  executor,  nor  acted  as  executor,  shall  be 
permitted,  to  the  prejudice  of  legatees,  to  say  that  he 
is  not  an  executor.  I  do  not  mean  to  lay  down  the 
rule  positively,  that  there  is  no  case  where  the  strict- 
ness of  law  would  charge  a  man  as  executor  as  to 
creditors,  in  which  equity  would  not  charge  him  also 
as  to  legatees.  Legatees  are  bound  by  the  terms  of 
the  will ;  creditors  are  not  so :  and  therefore,  in  many 
cases,  executors  would  be  discharged  as  against  lega- 
tees, though  not  as  against  creditors.  For  example, 
in  the  present  case  if  these  gentlemen  had  collected 
the  effects,  and  had  paid  the  amount  to  Martin  Horan; 
still,  if  a  creditor  had  remained  unpaid,  he  might  have 
charged  them  upon  the  insolvency  of  Horan :  whereas 
in  the  case  of  a  legatee,  the  executors  might  justify 
themselves  by  the  directions  in  the  will."  And  in 
another  part  of  the  same  ca8e(e),  he  added  these 
words :  "  Executors  must  either  wholly  renounce,  or 
if  they  act  to  a  certain  extent  as  executors,  and  take 
upon  them  that  character,  they  can  be  discharged  only 
by  administering  the  effects  themselves,  or  by  putting 
the  administration  into  the  hands  of  a  Court  of 
Equity.'*  This  doctrine  bears  strongly  on  the  suit  for 
the  2,500/.,  and  becomes  more  than  ever  applicable, 
because  here  the  Court  proceeded  without  having 
the  representative  of  R.  A.  Burke  before  it. 

The  next  point  is,  if  possible,  clearer :  A  charge  is 
now  attempted  to  be  fixed  on  the  real  estate  of  Walter 
Lawrence,   which  alone  these  Appellants  represent. 

(c)  2  Sch.  &  Lef.  245. 
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1841.       The  personal  representatives  of  JValter  Lawrence  have 
Lawrence   received  between  7,000/.  and  8,000 /.»  of  which  they 
^-         have  given  no  account.     The  debt  due  to  the  plaintifi 
in  the  suit  amounts  only  to  between  5,000/.  and  6,000 2. 
The  personal  representative  is  the  proper  person  to  be 
called  on  for  the  payment  of  that  debt.     There  the 
Court  has  expressly  declared  that  the  real  estate  is 
not  liable,  and  has  made  the  debt  a  simple  contract 
debt.     If  there  are  two  funds,  real  and  personal,  the 
former  must  bear  the  judgment  debts,   in  order  that 
the  simple  contract  creditors  may  be  paid  out  of  the 
personal  estate.     Such  creditors  would  have  had  no 
right  as  against  the  real  estate,  merely  because  the 
personal  estate  had  been  wasted  by  the  personal  ad- 
ministrator.    The  rule  in  such  cases  is,  that  those 
parts  only  of  the  real  estate  are  liable  as  have  been 
relieved  from  debts  by  the  application  of  the  personal 
estate.    The  rule  that  a  legacy  could  not  be  raised 
where  the  legatee  died  before  the  time  of  payment  of 
a  legacy  charged  upon  real  as  well  as  personal  estate^ 
was  laid  down  by  Lord  Hardrmcke^  in  the  case  of Prww 
V.  Abingdon  (f) ;  and  in  Kearnan  v.  Fitzsimon  (g),  the 
Lord  Chancellor  thus  expressed  himself  on  this  point  of 
marshalling  assets,  in  a  case  of  this  sort : — '*  It  is  said 
that  the  Appellant  is  entitled  to  stand  in  the  place  of 
such  judgment  creditors  of  T.  F.  as  have  exhausted  hb 
persona  lestate,  and  to  come  in  pro  tanto  on  his  real 
estate ;  and  that  the  Court  of  Exchequer  ought  to  have 
marshalled  his  assets  accordingly.     But  in  my  opinion 
this  is  not  a  case  in  which  a  Court  of  Equity  can  or 
ought  to  marshal  the  assets  of  T.  F.,  for  the  purpose 
of  letting  in  the  Appellant  upon  his  real  estate.    The 
rule  of  marshalling  asset  sholds  only  where  it  is  proper 

(/)   1  Atk.  482.  (g)  3  Ridg.  P.  Cas.  16. 
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to  be  done,  at  the  death  of  the  party  whose  assets  i84i. 
are  to  be  marshalled ;  it  can  never  arise  upon  any  Lawrbnck 
subsequent  fact  or  accident/'  That  case  was  decided 
in  the  Irish  House  of  Lords  in  1793,  and  the  rule 
thus  laid  down  has  ever  since  been  acted  on.  Under 
no  circumstances  whatever  can  the  real  estate  be 
called  on  for  the  payment  of  debts,  while  there  are 
assets  of  the  personal  estate ;  and  here  there  is  not 
even  an  allegation  of  the  insufficiency  of  personal 
assets.  In  an  anonymous  case  (/i),  land  settled  in 
trust  to  pay  debts,  was  held  to  be  discharged  as  soon 
as  the  money  was  raised,  and  did  not  continue  liable 
for  the  fault  of  the  trustees ;  and  in  Precedents  in 
Chancery  (i),  the  Lord  Keeper  declared  that  where 
lands  are  devised  to  trustees  to  raise  money  for  several 
purposes,  and  they  raise  the  money  out  of  the  profits, 
the  land  is  thereby  discharged,  and  the  persons  con- 
cerned must  resort  to  the  trustees.  The  same  principle 
was  adopted  in  Carter  v.  Bamardiston  (^),  and  in 
Hutchinson  v.  Massarene  (/). 

Then  again  the  length  of  time  which  has  elapsed, 
and  the  laches  of  the  parties,  constitute  a  bar  to  this 
demand.  The  will  was  dated  in  1775;  the  Act  of 
Parliament  for  vesting  the  estate  in  trustees  was 
passed  in  1784;  a  sum  of  10,000Z.  was  raised  in 
1786  ;  the  alleged  misapplication  took  place  in  1795, 
or  at  least  that  is  the  time  when  the  first  complaint 
was  made,  and  the  first  bill  was  filed — a  bill,  however, 
which  was  almost  immediately  abandoned,  for,  as  it 
then  stood,  it  would  have  charged  -R.  A.  Burke  with 
liability.  The  decree  of  1819  «ays  that  the  assets 
of  ff^.  Lawrence  shall  be  applicable  to  make  good  the 
sum  which  he  misapplied  ;  but  it  is  now  found  that 
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1841.       he  did  not  misapply  anjrthing  whatever.     His  assets 
Lawrknob   ^^6  made  liable  for  the  misapplication  which  is  sap- 
Blakb.      P^^^  ^  ^^v®  taken  place  under  the  Act  of  Parliament; 
but  if  any  such  misapplication  had  thus  occurred,  it 
ought  to  have  been  prosecuted  in  the  life-time  of 
jR.  A.  Burkcj  and  then  relief  could  have  been  ^ven 
against  his  personal  estate.    The  case  of  BerrmgUm 
v.  Evans  (m)  decided  that  though  there  had  been  a 
decree  in  favour  of  creditors,  which  before  the  statute 
would  have  prevented  the  limitation,  yet  since  the  sta- 
tute the  creditor  who  did  not  come  in  within  twenty 
years  would  be  barred.  During  all  this  time  the  parties 
here  have  abstained,  through  their  own  n^ligenoe, 
from  prosecuting  this  decree,  which  they  now  come 
to  a  Court  of  Equity  to  enforce.     The  authority  jait 
quoted  is  an  answer  to  their  application.     The  resl 
estate  cannot  be  subject  to  the  payment  of  this  money, 
llxe  parties  here  do  not  represent  the  interests  of  Ae 
persons  really  entitled.     If  the  real  estate  is  to  be 
charged,  Mahon  has  nothing  to  do  with  the  matter. 
If  the  personal  estate  is  liable,  the  two  Btakm  have 
nothing  to  do  with  it.     In  this  respect  the  case  falli 
within  the  principle  of  the  King  of  Spain  v.  Afo- 
chado  (n),  where  a  misjoinder  of  parties^  some  of  the 
nominal  plaintiffs  being  only  the  agents  of  the  otben^ 
was  held  to  be  fatal  to  the  whole  suit.     On  every 
ground,  therefore,  the  decretal  order,  reviving  and 
enforcing  the  former  decrees,  and  those  decrees  them» 
selves,  are  bad,  and  must  be  reversed. 

Mr.  Knight  Bruce  and  Mr.  Jacob,  for  the  Respoe* 
dents : — ^With  respect  to  the  objections  in  point  of 
form;  if  at  this  remote  period  of  the  pi 
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any  point  of  this  kind  should  occur,  but  should  not        I84i. 
appear  to  be  a  substantial  answer  to  the  case,  this   lawrencb 
House  will  assume  the  form  adopted  to  be  the  right  «'• 

one,  or  will  hold  that  the  party  who  ought  to  have 
made  the  objection  in  1813,  is  precluded  from  making 
it  now.  The  fSstcts  of  this  case  are  simply  these : 
Walter  Lawrence  was  one  of  the  trustees  under  a  pri- 
vate Act  of  Parliament,  under  which  a  certain  sum  of 
trust  money  was  raised.  This  trust  money  was  not 
duly  applied,  as  it  ought  to  have  been,  to  relieve  the 
real  estate  from  the  charges  which  existed  upon  it. 
The  persons  now  required  to  account  are  those  who 
represent  the  persons  entitled  to  this  charge,  from 
which  the  real  estate  ought  to  have  been  relieved. 
They  have,  in  point  of  fact,  substantial  rights  to  be 
enforced,  and  they  have  therefore  been  properly  made 
parties  to  the  suit.  The  only  question  which  has  any 
bearing  on  the  justice  of  the  case  is  that  which  relates 
to  the  application  of  the  outstanding  amount  of  the 
personal  estate. 

The  right  to  marshal  the  assets  arises  as  soon  as  a 
portion  of  the  personal  estate  has  been  applied  to  pay 
that  for  which  the  real  estate  is  liable.  If  that  is 
not  80,  every  form  adopted  in  the  English  Courts  of 
Chancery  is  erroneous.  The  Appellants  have  lost  by 
their  own  conduct  the  right  to  complain  of  these  pro- 
ceedings*  The  greatest  possible  objection  to  the  right 
of  the  Appellants  here  is  to  be  found  in  the  delay  of 
which  they  have  been  guilty.  The  rules  of  this  House 
strictly  limit  the  time  within  which  an  appeal  can  be 
brought;  and  in  this  case  the  House  will  act,  with 
regard  to  this  suit,  upon  the  principle  on  which  those 
rules  are  foimded.  It  is  true  that  the  younger  Appel- 
lant did  not  attain  the  age  of  twenty-one  till  the  year 
1837,  but  the  elder  Appellant  attained  his  majority  in 
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1841.        1813.     His  own  and  his  son's  rights  are  founded  on 
Lawrbhcb    *^^  same  title,  and  the  delay  is  a  complete  bar  to  the 
V.  father's  proceedings,  and  affects,  by  consequence,  in 

an  equal  degree  those  of  the  son.     The  present  appeal 
was  not  presented  till  1839,  that  is  nearly  two  yean 
(or  the  full  limit  of  time  for  presenting  any  appeal) 
after  the  son  came  of  age,  and  twenty-six  years  after 
the  elder  Lawrence  came  of  age,  and  after  the  fint 
decree  complained  of  had  been  pronounced.     Tbe 
case  of  Hamilton  v.  Houghton  is  not  an  authority  for 
the  present  application.     It  is  true  that  the  House 
there  did  not  carry  into  effect  the  last  decree,  but  it  did 
not  reverse  the  first,  nor  was  it  asked  to  do  so.    Tbe 
will,  in  this  case,  affected  the  real  estate  of  Walter 
Lawrence,  though  not  as  against  any  of  his  creditors. 
If  the  son  has  had  from  the  first  the  same  interest  as 
the  father,  then  the  delay  of  the  father  is  a  bar  to  tbe 
proceedings  of  the  son  ;  if  the  son  has  not  had  snch 
interest,  then  he  cannot  complain  of  what  was  done 
before  his  own  interest  came  into  existence.     It  is  as- 
sumed that  under  this  will   the  younger  Appellant 
claims  an  interest  vested  long  ago,  and  that  that  alooe 
makes  him  a  proper  party  to  this  suit.     He  is  not 
affected  in  the  manner  supposed  by  what  has  alreadjr 
taken  place  under  the  settlement  of  1791 ;   and  as  to 
the  settled  estates,  he  had  no  interest,  for  his  father  was 
the  heir ;  and  Jesson  v.  Wright  (p)  shows  that  it  may  be 
doubted  whether,  though  he  affects  to  claim  an  interest, 
he  has,  in  fact,  any  interest  at  all.     The  devise  is  to 
the  son  of  JV.  Lawrence  and  the  heirs  male  of  his  body 
lawfully  begotten,  as  they  shall  severally  be  accordii^ 
to  priority  of  age,  &c.     Under  these  words  the  tenancy 
in  tail  went  to  the  father,  who,  until  the  birth  of  bis 
son,  had  the  reversion  in  fee  in  himself,  and  throughout 

(o)  2  Bli.  1. 
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represented  the  whole  interest  of  the  estate  given  by        i84i. 
the  will  of  the  late  JV.  Lawrence.     If  so,  then  the   Lawrence 
younger  Appellant  has  no  right  now  to  question  this 
decree  of  1813  or  that  of  1822 ;  for  his  father  was  then 
the  only  person  to  question  them,  and  he  did  not  think 
fit  to  do  so. 

The  nature  of  the  Act  of  Parliament  may  now  be 
considered.  It  is  there  stated,  that  Nicholas  Arch- 
deckne's  estate  was  not  sufficient  to  pay  his  debts; 
and  to  effect  that  purpose  the  lands  were  vested  in 
JV.  Lawrence  and  two  others,  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor.  The  words  of  the  will 
mean  that  what  was  not  sold  for  the  purposes  there 
stated,  shall  not  be  discharged  from  liability :  and  thus 
were  reserved  in  three  several  parties  all  the  rights 
and  interests  which  were  not  sold,  which  would  have 
been  reserved  if  the  Act  of  Parliament  had  not  passed, 
and  which  ought  to  be  so  reserved,  for  neither  the 
minors  nor  the  guardians  had  consented  to  the  Act. 
The  argument  of  the  land  having  borne  the  burden, 
does  not  exist  here.  With  respect  to  the  conduct  of 
Walter  Lawrence  there  is  a  finding  to  this  effect :  "  I 
find  that  Walter  Lawrence^  one  of  the  said  trustees, 
has  received  a  sum  of  10,000  /.  for  the  sale  of  part  of 
these  estates,  and  that  3,000  Z.  of  these  10,000/.  have 
been  misapplied  by  him."  In  Gugelman  v.  Duport  (p), 
this  case  occurred:  T.  D.  by  her  will  devised  an 
estate  to  her  grandson,  upon  condition  that  he  first  pay 
to  her  granddaughter  1,000/.  at  the  age  of  21,  or  mar- 
riage, and  charged  the  estate  herewith;  and  empow- 
ered the  executor  to  raise  the  same  out  of  the  rents 
and  profits  of  the  estate,  and  to  keep  the  same  in  his 
own  possession  till  it  should  be  paid  ;  and,  in  the  mean- 
time, to  pay  her  interest,  to  commence  after  the  pay- 

(p)  Cas.  temp.  Hardw.  by  West,  p.  577. 
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1841.       ment  of  a  mortgage  debt  on  the  estate.     The  executor 
Lawrbnce    filtered  into  possession  of  the  estate,  and  received  reotB 
and  profits  to  pay  off  the  mortgage  and  the  portioo, 
but  died  insolvent  without  having  satisfied  the  portioa. 
It  was  held  that  the  estate  was  not  discharged  from 
the  portion  by  the  receipt  of  the  executor,  but  thatdie 
portion^  with  interest,  was  to  be  raised  by  the  sale  or 
mortgage  of  the  estate ;  and  Lord  Hardwicke  tbeie 
said,  ^^  In  such  cases  the  cestui  que  trust  must  look  to 
his  trustee,  and  the  land  shall  be  charged  no  longer 
than  was  necessary  for  the  purpose  of  raising  the  monqr, 
the  interest  of  the  trustee  amounting  to  no  more  tbas 
a  tenancy  by  elegit;  and  of  this  description  are  all  the 
cases  cited;  Oldfieldy.OUfi€ld{q\9JiAAn(mywum$(T)^ 
and  Carter  v.  Bamardistan  («),  in  which  I  was  of 
counsel,  and  in  which  it  was  held  that  the  executor 
took  only  an  estate  in  the  nature  of  an  estate  by  elegit 
being  an  uncertain  chattel  interest,  for  the  payment  of 
debts  and  legacies,  which  could  continue  no  longer 
than  until  such  time  at  which  they  might  be  paid^  lud 
then  was  to  determine :  but  the  present  case  is  different, 
for  here  is  a  devise  to  the  heir-at-law  upon  conditkn 
which  operates  as  a  limitation  and  gives  a  right  of  entij 
to  the  legatee ;  the  daughter,  therefore,  had  a  legd 
estate  and  a  legal  remedy.     Under  the  second  daofle 
part  of  the  inheritance  might  have  been  sold ;  and  is 
to  the  last  clause,  upon  which  the  doubt  arises,  and 
which  has  been  relied  upon  as  making  the  whole  a 
trust  for  raising  the  portions,  I  think  that  it  ought  not 
to  weaken  the  security  before  given  for  the  portiims; 
for  that  clause  seems  to  have  been  intended  for  the 
case  and  benefit  of  the  devisee  of  the  estate,  that  die 
incumbrances  might  be  discharged  by  receipts  of  the 

iq)  1  Vera.  386.  (r)  1  Salk.  153. 
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rents  during  his  minority,  and  cannot  add  to  or  weaken       i84i. 
the  security  for  the  portion.     Besides,  there  was  an-  lawrbmob 
other  reason  why  the  trustee  should  enter,  namely,  to     ^  ^• 
satisfy  the  mortgagee.     It  cannot  therefore  be  said 
that  the  trustee  entered  as  trustee  for  the  daughter,  to 
raise  the  portion ;  but  as  trustee  for  the  devisee,  to  pay 
off  the  incumbrances."     So  here  the  estate  was  not 
discharged,  for  the  right  remained  under  the  will. 
The  trusts  for  the  benefit  of  the  inheritance  were  not 
executed,  and  the  money  received  was  not  so  received 
as  to  be  a  good  payment  by  the  estate,  which,  if  it  could 
pay  at  all  otherwise  than  to  the  legatees,  must  do  so 
under  the  Act  of  Parliament.    What  was  the  power 
of  the  father  to  receive  the  legacies  given  to  the  chil- 
dren ?     No  payment  to  him  for  such  a  purpose  could 
have  been  held  good,  unless  it  was  a  payment  made 
with  an  intention  to  discharge  the  legacy.    But  in  the 
will  there  is  no  power  in  the  father  to  give  a  good 
receipt  for  the  legacy.     The  party,  therefore,  who  paid 
the  money,  was  bound  to  see  that  the  trustee  did  his 
duty.     So  that  under  the  will  the  Act  of  Parliament 
operated  nothing  in  discharge  of  the  estate,  but  by 
payment  to  the  legatee. 

It  has  been  stated  that  these  bills  were  defective  in 
respect  of  the  parties,  and  that  when  the  decree  of 
1819  was  made,  the  suit  was  in  effect  abated.  But 
if  the  proceedings  are  suffered  to  go  on  after  this 
cause  of  abatement  has  arisen,  it  must  be  considered  to 
have  been  waived  and  abandoned ;  and  if  abandoned, 
it  is  as  though  it  did  not  exist.  The  principle  that 
must  govern  the  House,  in  the  decision  of  this  case, 
is  the  same  as  that  which  is  applicable  in  the  case 
of  female  defendants.  It  is  to  be  found  in  a  note  to 
Jeremy'^  edition  of  Mitford  on  Pleading  (<),  where  it 

(0  P  58. 
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1841.  is  said, "  The  reason  of  the  difference  between  the  cases 
Lawrence  ^^  ^  female  plaintiff  and  defendant  seems  to  be  that  a 
plaintiff  seeking  to  obtain  a  right,  the  defendant  may 
be  injured  by  answering  to  one  who  is  not  entitled  to 
sue  for  it ;  but  a  defendant  merely  justifying  a  pos- 
session, the  plaintiff  cannot  be  injured  by  a  decree 
against  the  person  holding  that  possession.  And  it 
has  been  determined  tliat  where  a  female  plaintiff 
has  married,  and  has  notwithstanding  proceeded  in 
a  suit  as  a  feme  sohj  the  mere  want  of  a  bill  of  re- 
vivor is  not  error  for  which  a  decree  can  be  reversed 
upon  a  bill  of  review  brought  by  the  defendant :"  and 
Cramborne  v.  Dalmahoyj  1  Cha.  Rep.  231,  and  Nels. 
Rep.  86,  is  quoted  in  support  of  this  proposition. 
If  any  objection  existed  here,  which  could  have 
abated  the  suit,  that  has  been  cured  by  the  bilk  of 
revivor,  tlie  special  finding,  and  the  making  of  the 
junior  Appellant  a  party  to  the  suit. 

Then  there  is  the  objection  that  the  plaintiff  is 
declared  entitled  upon  the  estate  settled  for  so 
much  as  would  equal  the  amount  of  personalty 
applicable  to  the  payment  of  the  debts  chai^eable 
on  the  real  estate.  This  is  the  usual  form  of  snob 
a  decree,  and  equity  will  not  wait  for  the  ultimate 
account  of  the  personal  estate  before  it  gives  a 
legatee  this  right.  There  are  instances  in  justiBca- 
tion  of  such  a  form  of  a  decree ;  in  Seton^s  Decrees 
in  Chancery  (ti)  there  are  two  forms  of  this  kind  :— 
"  And  in  case  any  of  the  creditors  by  specialty  or 
judgment  of  the  said  testator,  shall  exhaust  any 
part  of  his  persDual  estate,  then  the  creditors  by 
simple  contract  are  to  stand  in  their  place  to  receive 
a  satisfj\ction  pro  tanto  out  of  the  real  estate ;  3/m»* 
waring  v.  Ellerker,  M.  R.,  3  July  1747,  and  Boweni- 

(tt)  P.  88. 
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Prentis,  L.  C,  9  November  1747."  The  next  exactly  }^ 
resembles  it: — "And  in  case  the  specialty  creditors  of  Lawrbnob 
the  said  testator  shall  exhaust  any  part  of  the  said  tes-  blakb. 
tator's  personal  estate,  the  simple  contract  creditors  of 
the  said  testator  are  to  stand  in  their  place,  and  receive 
a  satisfaction  pro  tanto  out  of  the  monies  which  shall 
arise  by  such  sale ;  Newton  v.  Bradshaw^  L.  C,  7 
July  1801."  The  mere  fact  that  the  personalty  has 
been  applied  to  pay  the  debts  charged  on  both  funds 
gives  eo  instanti  a  right  to  the  individual  entitled  to 
the  personalty  to  come  on  the  other  fund  for  compen- 
sation ;  but  the  objection  that  the  decree  of  1819 
has  given  too  much,  can  hardly  arise  now,  for  it 
directs  nothing  but  an  account  and  an  inquiry.  The 
report  of  1821  was  made  under  both  the  decrees  of 
1813  and  1821.  The  junior  Appellant  seems  never 
to  have  excepted  to  that  report ;  the  senior  Appel- 
lant was  the  only  person  who  excepted.  Now  it  is 
a  rule  of  practice,  that  if  an  infant  Appellant  allows 
a  report  to  be  made,  and  does  not  except  to  it,  he  is 
as  much  bound  by  it  as  is  any  other  party.  The 
case  of  Prowse  v.  Abingdon  does  not  apply  to  the 
present.  It  was  a  case  of  a  legacy  charged  on  real 
or  personal  estate,  where  the  legatee  had  died  before 
the  time  of  payment,  and  the  opposition  was  with 
reference  to  the  person  of  the  legatee,  and  not  as  to 
the  estate  charged ;  and  the  point  there  was,  whether 
there  should  be  a  marshalling  of  assets  between  the  real 
and  personal  estates,  in  order  to  preserve  the  legacy. 
JKieman  v.  Fitzsimon  is  the  only  case  in  which  it 
could  be  suggested  that  the  rule  as  to  marshalling 
assets  could  be  affected  by  the  solvency  of  the  execu- 
tor. The  question  always  is,  what  personalty  is  there 
available  ?  Of  course,  that  is  not  the  case  where  the 
legatee  has    colluded  with   the  executor.      Suppose 
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1841.       the  case  of  a  charge  on  the  real  and  personal  estate. 

Lawrbnch    ^^  ^^  never  been  pretended  that  under  any  such 

V'  circumstances  an  executor  failine  with  money  in  his 

Blakb* 

handsi  the  estate  has  been  discharged.     The  loss  in 
such  a  case  could  never  fall  exclusively  on  the  legatee. 
As  this  decree  is  merely  for  an  account  and  inquiry, 
it  is  right,  whatever  may  be  the  state  of  the  circum- 
stances of  the  party,  and  it  must  be  sustained.   R.  A. 
Burke  was  actually  insolvent ;  he  did  not  maintain 
the  children,  they  maintained  him.     As  to  his  being 
trustee  of  the  legacies,  that  is  nothing,  for  he  could 
not  give   a    good    discharge  for  them;    and  with 
respect  to  the  Act  of  Parliament,  the  legacies  were 
made  by  it  payable  directly  to  the  legatee.    The  next 
step  in  the  case  is  the  death  of  N.A.  Bur  he,  in  con- 
sequence of  which  some  persons  became  interested 
in  the  real  estate  to  which  he  was  entitled  while 
living,   and  which  he   had  an   interest  in  protect- 
ing.    The  first  bill  filed,  in  which  the  devisees  and 
J. MahoTij  the  administrator  oi N.A. Burke^  are  par- 
ties, is  that  of  1 834.  The  King  of  Spain  v.  Machado  (x) 
and  Cuff  v.  Platell  (y),  were  the  only  authorities  cited 
in  the  Court  below,  to  show  that  as  Mahon  had  nothing 
to  do  with  the  matter,  except  as  an  agent,  therefore 
that  the  bill  must  be  dismissed.      But  the  dismissal 
because  there  is  one  party  too  many,  cannot  take 
place  at  the  hearing.      In  the  two  cases  in  questicm 
the  dismissal  took  place  on  demurrer ;  and  there  are 
many  objections  which  are  good  on  demurrer,  but 
which   are  not  available  in  any  other  state  of  the 
cause.     There  is  one  instance  where  a  person  had  no- 
thing to  do  with  the  suit,  and  it  was  so  reported ;  and 
the  suit  was  dismissed  as  to  that  one  party,  but  not  as 
to  the  rest.     But  it  is  a  mistake  to  say  that  J.  Malum 

(x)  4  RuBB.  225.  (y)  Id.  242. 
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had  nothing  to  do  with  the  suit.  He  would  be  en*  I84i. 
titled  to  the  rents  of  the  real  estate,  and  his  per-  lawrbhob 
sonalty  would  be  interested  to  that  extent ;  he  must  v. 
have  all  the  rights  which  represent  N.  A.  Burke's 
interest  during  his  life ;  and  for  the  purposes  of  the 
suit,  the  devisees  o(  N.  A.  Burke  were  not  alone 
sufficient,  his  administrator  was  necessarily  Intro- 
duced ;  the  record  would  have  been  objectionable 
for  want  of  parties  by  reason  of  his  absence.  The 
bill  of  1834  is  perfectly  correct,  or,  if  objectionable 
at  all,  is  solely  objectionable  because  it  omitted  the 
legatees;  but  then  they  had  been  plaintiffs  in  the 
previous  bills,  when  answers  were  put  in  by  the 
Lawrences.  The  bill  of  1836,  except  as  a  mere  bill 
of  revivor,  may  be  put  out  of  the  case.  The  intro- 
duction of  some  of  the  legatees  was  objected  to> 
because  it  was  said  that  they  had  been  paid ;  but  it 
does  not  appear  that  they  had  been  wholly  paid ;  and 
supposing  that  they  had  been  paid,  the  admission  to 
that  effect,  was  one  made  for  the  benefit  of  the  Law- 
renceSf  and  the  introduction  of  such  parties  does  not, 
therefore,  form  a  good  ground  of  objection  by  them. 
The  statement  that  they  had  been  paid,  could  not 
affect  the  legatees,  for  they  were  not  parties  to  the 
bill.  The  Laurrences  were  not  called  on  to  answer 
this  bill  of  1836,  and  so  their  answer  to  the  bill  of 
1834  must  be  confined  to  that  bill.  Treating  the 
bill  of  1836  as  a  mere  bill  of  revivor,  the  decretal 
order  may  be  considered  as  made  with  reference  to 
the  bill  of  1836;  and  so  considered  it  is  in  every 
respect  a  good  decree,  and  must  be  sustained. 

Mr.  Loftus  IVigrarriy  in  the  absence  of  Mr.  Knight 
Brucej  in  reply : — The  first  answer  to  the  objection  of 
delay  is,  that  no  one  of  these  decrees  was  enrolled  till 
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1841.  1839,  and  by  the  orders  of  this  House  the  time  for 
Lawrenob  appealing  runs  only  from  the  time  of  enrolment. 
„  ^'  That  part  of  the  first  decree  which  directed  an  account 
of  the  personal  estate  and  nothing  more»  may  not  be 
open  to  objection ;  but  the  decree  goes  on  to  direct  an 
account  of  the  descended  estate,  of  which  there  is 
none ;  it  is  incorrect  in  that  respect.  As  to  the  other 
point,  the  right  of  the  junior  Appellant,  it  is  sub- 
mitted that  the  whole  interest  under  the  will  was 
never  vested  in  the  father  to  the  exclusion  of  the  son ; 
the  son  had  a  legally  recognised  interest  under  it, 
and  in  respect  of  that  interest  he  is  now  entitled  to 
appeal,  and  therefore  Jesson  v.  Wright  does  not  affect 
this  case.  As  to  the  marshalling  of  the  assets,  it  is  said 
that  the  order  here  is  only  in  the  common  form,  and 
two  decrees  from  Seton  have  been  cited.  But  these 
are  only  extracts,  and  even  they  do  not  appear  to  be 
in  accordance  with  the  form  in  the  present  case.  In 
another  part  of  the  book  (z)  is  the  whole  of  a  decree 
made  in  the  matter  of  a  suit  by  a  bond  creditor,  where 
the  assets  are  legal.  That  decree  is  in  the  following 
terms: — "  And  in  case  the  intestate's  personal  estate 
shall  not  be  sufficient  for  that  purpose,  then  the  Master 
is  to  take  an  account  of  the  rents  and  profits  of  the 
real  estate  received,  and  thereout  the  specialty  cre- 
ditors are  to  be  paid  what  is  remaining  due  to  them 
as  aforesaid.  And  in  case  the  rents  and  profits  shall 
not  be  sufficient,  then  it  is  ordered  that  the  intestate's 
real  estate,  or  a  sufficient  part  thereof,  be  sold ;  and 
out  of  the  money  arising  by  such  sale,  the  plaintiff 
and  the  other  specialty  creditors  of  the  said  intestate 
are  to  be  paid  what  shall  be  remaining  due  to  them. 
And  in  case  the  intestate's  specialty  creditors  shall 
exhaust  any  part  of  his  personal  estate  in  payment  of 

(z)  Seton,  p.  84. 
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their  demands,  then  the  intestate's  simple  contract        i84i. 
creditors  are  to  come  in  and  receive  a  satisfaction  pro   lawrbhcb 
tanto  out  of  his  real  assets."     There  is  nothing  here  ^- 

to  show  that  Mahon,  who  is  a  co-plaintiff,  had  any 
interest  in  the  suit. 

[The  Lord  Chancellor : — The  surplus  of  the  10,000  L 
was  to  go  to  the  estate,  so  that  he  was  absolutely 
entitled  to  the  surplus,  and  the  result  of  the  suit 
may  be  to  produce  a  large  surplus.] 

There  is  not  any  surplus  now.  The  Master  has  found 
what  is  due  from  W.  Lawrences  estate,  and  what  is 
due  in  respect  of  the  legacies,  and  that  what  is  due 
from  Walter  Lawrence^  estate  is  not  sufficient  to 
satisfy  the  legacies.  It  is  clear,  therefore,  that  this 
co-plaintiff  has  improperly  joined  in  the  suit ;  and  that 
being  so,  he  cannot  be  entitled  to  the  benefit  of  any 
order  made  in  it.  The  order  in  his  favour  is,  therefore, 
bad.  In  the  case  of  Bill  v.  Cureton  (a),  there  was  a 
similar  misjoinder,  and  the  present  Lord  Chancellor, 
then  Master  of  the  Rolls,  said,  "  The  purchaser  in  this 
suit  not  having  the  protection  of  the  statute  of  27  JEliz., 
cannot  have  a  better  title  than  the  settlor,  from  whom 
he  purchased  ;  and  if  he  had  a  good  title  in  himself, 
he  could  have  no  relief  in  this  suit,  having  associated 
himself  as  a  co-plaintiff  with  the  settlor :  it  having 
been  in  several  late  cases  decided  that,  under  such 
circumstances,  no  decree  can  be  made,  although  the 
plaintiff  might,  in  a  suit  in  which  he  was  sole  plaintiff, 
have  been  entitled  to  relief."  That  case  must  be 
applied  to  decide  the  present.  The  bill  of  1836  was 
filed  in  order  to  give  the  benefit  of  the  former  decrees 
to  the  two  Blakes  only.  They  had  .been  co-plaintiffs 
in  the  bill  of  1834;  they  had  not  any  title  at  that 
time.     The  decree  of  1838  ought  to  be  reversed,  on 

(a)  2  Myl.  &  Keen,  503. 
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the  ground  of  delay ;  and  on  the  ground  that  the  real 
estate  has  been  unduly  charged  with  the  whole  debt, 
and  the  personal  estate  relieved  from  it ;  and  lastly, 
because  the  plaintiffs,  in  the  bill  of  1836,  have  made 
out  no  case  for  the  interference  of  a  Court  of  Equity 
in  their  favour. 

The  Lord  Chancellor : — If  the  House  should  be  of 
opinion  that  the  decree  of  1838  was  irregular,  then 
all  the  other  parts  of  the  case  fail,  and  the  House  has 
not  anything  to  do  with  the  prior  proceedings. 

Judgment  postponed. 


Lord  Cottenham: — My  Lords,  this  is  an  appeal 
against  eight  decrees  or  orders  of  the  C!ourt  of  Chan- 
cery in  Ireland ;  the  first  of  which  is  of  the  date  of 
the  24th  of  February  1813,  and  the  last  of  the  24th 
of  November  1888;  during  the  whole  of  which  time 
the  litigation  has  proceeded  upon  the  footing  of  the 
decree  of  1813.  If,  therefore,  that  decree  should  now 
be  altered  in  any  material  point,  the  20  years  which 
have  elapsed  since  that  time,  and  the  large  expendi- 
ture which  this  protracted  litigation  must  have  occa* 
sioned,  would  be  thrown  away,  and  rights  which 
might  have  been  asserted  with  effect  in  1818  may 
now  be  lost.  This  consideration  would  of  itself  be 
sufficient  to  make  this  House  most  reluctant  to  disturb 
what  all  parties  must  have  supposed  to  have  been  so 
long  settled  on  behalf  of  the  Appellant,  Walter  Zauh 
rence  the  elder,  who  was  a  party  to  the  decree  of 
1813,  and  who  states  that  he  attained  the  age  of  21 
in  December  of  tbat  year.  How  far  the  mere  lapse 
of  so  much  time  ought  to  operate  if  it  had  appeared 
that  any  injustice  had  been  done  by  the  decree  of 
1813,  it  is  not  necessary  to  determine,  for  such  can- 
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not  be  said  to  be  the  present  case.    At  the  date  of       1842. 
that  decree,    the   Appellant    Walter  Lawrence  the    lawrbnob 
elder,  then  above  20  years  old,  was  a  defendant,  as  »• 

heir  of  JValter  Lavrrence^  against  whose  estate  the 
bill  prayed  the  payment  of  a  large  sum  of  money 
alleged  to  have  been  received  by  him  as  trustee  under 
an  Act  of  Parliament  for  the  sale  of  certain  real 
estates,  in  the  proceeds  of  which  the  plaintiffs  were 
interested ;  and  for  this  purpose  it  prayed  that  the 
assets  of  the  late  Walter  Lawrence  might  be  mar- 
shalled ;  and  the  decree,  after  directing  accounts  of 
the  personal  estate,  directed  the  Master  to  take  an 
account  of  the  real  estates  of  Walter  Lawrence^  and 
of  the  debts  which  affected  the  same.  There  was, 
therefore,  no  adjudication  of  rights,  and  no  decision 
binding  upon  the  Court  in  the  future  progress  of  the 
cause;  there  was  nothing  but  mere  inquiry,  with 
the  result  of  which  the  Court  was  at  liberty  to  deal 
as  it  might  see  proper.  Under  such  circumstances, 
this  House  will  not,  after  so  great  a  length  of  time, 
listen  to  technical  objections,  which  do  not  substan- 
tially affect  the  rights  or  liabilities  of  the  parties. 

The  next  decree  appealed  from  is  one  of  the  9th 
of  March  1819,  which  was  made  in  a  supplemental 
suit,  which,  so  far  as  it  affected  the  Appellant,  was  for 
the  purpose  of  stating  the  will  of  the  alleged  debtor, 
Walter  Lawrence^  and  his  marriage  settlement ;  and 
by  this  decree  it  was  declared  that  the  plaintiff  was 
entitled  to  stand  as  a  creditor  against  the  real  estates 
of  Walter  Lawrence,  deceased,  for  so  much  of  the 
personal  estate  of  the  said  Walter  Lawrence  as  had 
been  applied  in  the  discharge  of  debts  which  affected 
his  real  estates,  but  without  prejudice  to  any  question 
which  might  arise  in  taking  the  account  of  the  per- 
sonal estate,  and  of  the  application  thereof  under  the 
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1842.        decree  of  the  24th  of  February  ISIS,  as  the  same 
Lawrbncb    ^^S^^  affect  the  plaintiff's  title  to  have  the  assets 
V-  marshalled ;  and  the  Master  was  accordingly  ordered 

to  ascertain  and  report  the  amount  tliereof,  and  to 
take  an  account  of  the  real  estates  subject  to  such  . 
specialty  debts.  Similar  observations  apply  to  this 
decree  as  to  that  of  1813.  If  it  does  not  contain 
error  which  works  injustice,  this  House  will  not  set 
it  aside  on  behalf  of  a  party  who  might  have  appealed 
from  it  to  this  House  20  years  ago,  because  it  appears 
deficient  in  form.  The  declaration  of  the  right  to 
marshal  the  assets  is  no  more  than  the  law  declares 
under  certain  circumstances  in  taking  the  accoants 
of  the  personal  estate,  and  the  application  of  this 
right  is  reserved  until  it  shall  be  seen  whether,  in 
taking  the  account,  such  circumstances  exist  or  not 
Nothing,  therefore,  was  done  by  this  decree  which 
might  not  be  set  right  in  the  subsequent  stages  of  the 
cause ;  nothing,  therefore,  appears  which  can  induce 
this  House,  after  so  great  a  length  of  time,  to  disturb 
the  decree ;  and  for  similar  reasons  I  think  the  order 
of  the  12th  of  December  1822,  which  affirmed  it  upon 
a  rehearing,  ought  not  now  to  be  disturbed.  There 
was  ample  proof  of  the  debt  claimed  against  the 
estate  of  Walter  Lawrence,  the  trustee ;  he  signed  re- 
ceipts for  the  10,000/.,  and  by  his  answer  admitted 
that  he  had  received  it:  decrees,  therefore,  with 
inquiries,  could  not  have  been  resisted,  and  neither 
of  these  decrees  prejudiced  any  questions  which 
might  arise  from  the  result  of  such  inquiries. 

The  Master  made  his  report  in  pursuance  of  these 
references  on  the  10th  of  December  1821,  and  found 
that  the  1 0,000  Z.  had  been  received  by  Walter  Law- 
rence ;  that  of  that  sum  6,51 8  /.  had  been  properly  ap- 
plied in  payment  of  judgment  debts  and  costs,  and  that 
3,481  /.  had  been  misapplied  by  him,  or  remained  unac- 
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counted  for  in  his  hands ;  that  the  personalty  of  IValter  1^42. 
Lawrence  was  about  9,000/.,  of  which  4,000  Z.  had  lawbenob 
been  applied  in  payment  of  judgment  debts;  and  that  ^^^^^ 
the  whole  of  his  judgment  and  specialty  debts 
amounted  to  22,532/.,  and  his  simple  contract  debts 
to  6,000/.,  independently  of  the  plaintiff's  demand. 
To  this  report  several  exceptions  were  taken,  but  the 
fourth,  fifth,  sixth,  seventh,  and  tenth  are  alone  the 
subject  of  this  appeal.  The  first  was,  that  there  was 
no  evidence  to  support  the  finding  that  Walter  Law- 
rence  had  received  the  10,000/.;  but  there  were  his 
receipt  upon  the  conveyance  and  his  answer.  The 
fifth  was,  that  Walter  Lawrence's  estate  was  entitled 
to  all  sums  paid  to  the  father  of  the  plaintiff,  Robert 
Archdeckne  Burke^  because  he  was  trustee  of  the 
legacy  of  2,500/.,  and  was  one  of  the  executors  of 
the  original  testator.  Such  payment  to  the  personal 
representative  of  Nicholas  Archdeckne  could  be  no 
discharge^  the  Act  imposing  upon  the  trustees  the  duty 
of  discharging  the  debts  and  children's  portions ;  nor 
could  the  Appellant,  claiming  through  Walter  Law^ 
rencCj  claim  any  discharge  for  payment  to  Robert 
Archdeckne  Burke  as  trustee  for  his  children,  he  not 
having  in  his  answer  set  up  any  such  discharge,  but 
having  referred  all  the  payments  made  to  Robert 
Archdeckne  Burke  (o  an  account  totally  different,  and 
as  to  which  he  did  not  pretend  to  have  had  any 
authority.  Upon  the  sixth  and  seventh  exceptions 
there  was  a  reference  back  to  the  Master ;  a  mode  of 
disposing  of  those  exceptions  quite  as  favourable  to 
the  Appellant  as  he  could  possibly  have  expected,  for 
upon  the  evidence,  as  it  stood,  it  would  have  been  im* 
possible  to  support  them.  The  tenth  exception  raised 
a  proposition  that  IValter  Lawrence  had  left  personal 
estate  suflSicient  to  pay  all  his  debts ;  but,  in  the  absence 
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1842.        of  any  proof  to  support  it,  that  exception  was  very 
LAWREifcB   properly  overruled. 

These  exceptions  were  disposed   of  by  orders  of 
the  13th  and  14th  of  December  1822,  now  also  the 
subject  of  appeal.     By  the  Master's  report,  made  in 
pursuance  of  the  reference  back,  and  which  is  dated 
the    31st    of  May  1823,   the    Master   found    that 
2,660/.  was  the  sum  unaccounted   for   by    Walter 
Lawrence  out  of  the  10,000/.  received  by  him.    To 
this  report  several  exceptions  were  taken,  of  whick 
the  fourth  and  fifth  are  now  alone  in  question.    The 
fourth  was.  For  that  the  plaintiffs  had  not  brought 
the  personal    representative  of  Robert  Archdecbu 
\Bvrke  before  the  Master  in  pursuance  of  the  order 
giving  them  permission  so  to  do.     This  was  not  the 
proper  subject  of  an  exception;  but,  by  the  order  made 
upon  it,  the  .plaintiff  was  made  to  undertake  to  gire 
a  sufficient  discharge.    The  fifth  exception  objected 
to  the  sum  charged  against  Walter  Lawrence*^  estate^ 
because,  as  it  alleged,  it  exceeded  the  extent  of  pay- 
ments made  in  aid  of  his  real  estate  and  any  iasnf- 
ficiency  of  the  personal  estate  to  meet  the  plaintiff's 
demand.     What  would  have  been  the  value  of  the 
proposition  raised  by  this  exception,  if  the  facts  as- 
sumed had  been  proved,  it  is  not  necessary  to  inquire, 
the  former  report  having  found  that  4,015/.  of  judg- 
ment debts,  and  280/.  of  specialty  debts,   making 
4,296/.,  had  been  paid   out  of  the  personal  estate, 
which  amounted  to  9,000/.  only;  whilst  the  debts, 
over  and  above  the  plaintiff's  demand,  amounted  to 
22,632/.  judgment  and  specialty  debts,  and  6,000L 
simple  contract  debts.     These  exceptions  were  dis- 
posed of  by  an  order  of  the  11th  of  July  1823 ;  and  by 
that  order  it  was  declared,  that  such  sum  of  4,295 /n 
with  interest  on  such  parts  thereof  as  were  paid  in 
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discharge  of  principal,  was  ^a  charge  upon  the  real        1842. 
estate,  liable  to  the  judgment  and  specialty  debts,  and   lAWRRNcifc 
a  fund  applicable  to  the  payment  of  the   plaintiffs  '• 

demand ;  and  the  Master  was  directed  to  calculate 
interest  upon  so  much  of  that  sum  as  he  should  find 
to  have  been  applied  in  payment  of  the  principal  of 
such  debt. 

This  decree  is  stated  to  be  a  principal  subject  of 
complaint,  but  the  eflfect  of  it  is  merely  to  restore 
to  the  personal  estate  sums  which  had  been  paid  6ut 
of  that  estate  in  relief  of  the  real  estate ;  there  being 
simple  contract  creditors  who  had  no  other  fund  but 
the  personal  assets  to  resort  to,  and  the  debts  altoge- 
ther far  exceeding  the  amount  of  the  personalty.  It 
was  objected  that  this  declaration  charged  the  real 
estate,  whether  settled,  devised,  or  descended.  It  is 
clear  that  it  did  not  do  so,  or  impose  any  new  charge 
on  any  part  of  such  real  estate;  it  only  declared  that  the 
4,295/.,  part  of  the  personalty  which  had  been  applied 
in  discharge  of  judgment  and  specialty  debts  specified 
in  the  fourth  schedule,  and  therefore  payable  out  of 
the  real  estate,  should  be  restored  to  the  personal 
estates  out  of  the  real  estates  liable  to  the  judgment 
and  specialty  debts  mentioned  in  the  said  fourth 
schedule;  which  was  the  correct  rule.  It  did  not 
specify,  but  only  properly  described,  what  real  estates 
were  to  restore  this  sum  to  the  personal  estate, 
namely,  such  as  had  been  liable  to  the  judgment  and 
8[)ecialty  debts  so  paid. 

So  far  I  think  that  the  decrees  and  orders  appealed 
from  ought  not  to  be  varied  by  this  House.  In 
substance,  justice  has  been  done  by  them  ;  and  if 
there  have  been  any  irregularities  in  the  progress 
of  the  cause,  this  House  will  not  on  that  account 
alone,  on  behalf  of  the  Appellant,  and  after  so  great 
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1842.       a  length   of  time  has  been  suflfered  to  elapse,  set 

Lawrencb  ^ide  the  proceedings  of  the  Court  below,  since  the 

^-         Appellant,  who  might  and  ought,  if  he  had  intended 

to  question  the  propriety  of  any  such  proceedings, 

have  done  so  at  the  time. 

It  was  argued,  indeed,  that  the  decrees  affecting  the 
real  estates  of  Walter  Lawrence  had  been  pronounced 
in  the  absence  of  the  parties  interested  in  them ;  but 
it  appears  that  the  widow,  who  was  entitled  to  a  join- 
ture, and  the  Appellant  Walter  Lawrence  the  elder, 
who  was  tenant  in  tail  under  the  settlement  and 
under  the  will,  were  defendants;  and  if  under  the 
will  he  was  only  tenant  for  life,  he  had  the  immediate 
reversion  in  fee,  there  being  at  that  time  no  tenant  in 
tail  in  esse ;  but  upon  the  birth  of  his  son,  who,  upon 
that  supposition,  would  be  tenant  in  tail,  such  son  was 
made  a  defendant  by  supplemental  bill  in  1817.  No 
objection  can  at  this  time  be  entertained  on  account 
of  the  absence  of  parties  having  charges  upon  the 
estates*  For  these  reasons  I  think  that  all  decrees 
and  orders  appealed  from,  down  to  and  including  that 
of  the  11th  oi  July  1823,  cannot  now  be  impeached 
by  these  Appellants,  and  that  so  far  the  appeal  must 
be  dismissed. 

The  decretal  order  of  the  24th  of  November  1838 
remains  to  be  considered. 

The  Bill  of  1834  was  filed  by  the  eldest  son  and 
other  children  of  Robert  Archdeckne  Burke;  the 
eldest  son  being  entitled  to  the  estate  out  of  which  the 
10,000/.  had  been  raised,  and  which  estate  was  sub- 
ject to  judgment  debts,  to  the  payment  of  which  the 
10,000/.  ought  to  have  been  applied  ;  the  other  chil- 
dren being  entitled  to  legacies  also  by  the  Act  payable 
out  of  the  fund.  The  eldest  son,  Nicholas  Arch' 
deckne  Burke,  having  died,  a  bill  was  filed  by  the 
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devisee  of  his  real  estates  and  by  his  personal  repre-        1842. 
sentative,  and  by  those   who   then   represented  the    lj^^bkncb 
younger  children,  the  legatees,  stating  various  deaths  ^^ 

and  abatements,  and  praying  that  the  suit  might  be 
revived,   and  that  the  plaintiff  might  carry  on  the 
former  proceedings.     To  this  bill  the  present  Appel- 
lants put  in  their  answers  in  January  1836.  Whether 
any  further  proceedings  were  had  upon  that  bill  does 
not  appear ;  and  as  no  order  or  decree  upon  that  bill 
is  the  subject  of  appeal,  it  is  not  material.    The  de- 
cretal order  of  the  24th  of  November  1838  is  not 
entitled  in   that  suit  at  all.     On  the  8th  of  August 
1836  another  bill  was  filed,  which  is  called  a  bill  of 
revivor.     The  only  plaintiffs  were  Patrick  Blake  and 
Valentine  Blake  his  son,  devisees  in  the  will  of  Nicholas 
Archdeckne  Burke^   and   therefore  interested  in  the 
estate  out  of  which  the  10,000/.  had  been  raised ;  and 
John  Mahon,  the  personal  representative  of  Nicholas 
Archdeckne  Burke.     The  bill  stated  the  former  pro- 
ceedings, and  the  bill  of  1834,  and  the  answers  to  it, 
and  that  a  suit  had  been  instituted  by  Browne^  a 
creditor  of  Nicholas  Archdeckne  Burke^  in  which  a 
decree  had  been  made  for  sale  of  his  real  estates,  and 
that  the  parties  entitled  to  the  legacies  of  2,600/.  and 
500  /.  had  been  fully  paid  out  of  the  proceeds  of  such 
sale,  and  that  the  former  co-plaintiffs  in  these  pro- 
ceedings had  thereby  ceased  to  have  any  interest  in 
such  proceedings ;  and  it  therefore  prayed  that  the 
plaintiffs  to  this  bill  might  have  the  benefit  of  the 
relief  prayed  by  the  bill  of  1 834,  and  might  prosecute 
the  former  orders  and  decrees,  and  that  the  present 
Appellants  might  answer  their  new  bill. 

According  to  the  statements  in  this  new  bill,  the 
estate  of  Patrick  and  Valentine  Blake  having  paid 
the  2,500/.  and  500/.  legacies  which  ought  to  have 
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^^^^  been  paid  out  of  the  10,000 /.»  they  claimed  to 
Lawrenob  stand  in  the  place  of  the  fonner  co-plaintiffs,  and 
Blakb.  *^  ^^  repaid  what  they  had  so  paid.  This  was 
a  fact  to  be  proved  as  against  the  Appellants,  both 
as  essential  to  the  plaintiffs'  title  to  the  money,  and 
their  nght  to  file  the  bill  of  1836.  It  appears,  how- 
ever, that  the  suit  was  brought  to  a  hearing  on  the 
24th  of  November  1838,  without  the  Appellants 
having  put  in  any  answer.  The  decree  is  entitled 
only  in  the  last  cause,  but  it  states  the  bill  of  1834 
and  the  answers,  and  that  the  case  had  been  heard 
upon  pleadings  and  proofs  as  against  the  present 
Appellants,  and  among  the  proofs  is  a  report,  dated 
the  30th  of  June  1836,  in  the  creditors'  suit  of  Brcwne 
V.  Blake.  To  that  suit  the  Appellants,  the  Lawrenm^ 
were  not  parties  ;  but  if  it  could  have  been  receivable 
in  evidence  as  against  them,  as  proof  of  what  it  con- 
tained, it  must  have  disproved  the  allegation  in  the 
bill  of  1836,  that  the  whole  of  what  was  due  in  re- 
spect of  the  2,500  2.  and  500/.  had  been  paid  to  the 
parties  entitled ;  for  by  the  fourth  schedule  to  the 
report  it  states  that  after  crediting  the  sums  paid  on 
account  of  those  legacies,  2,035/.  18 5.  remained  due. 
This  diflSiculty  appears  to  have  been  felt;  for  the 
decree  recites  that  counsel  appeared  for  the  persons 
alleged  to  be  interested  in  those  legacies,  and  who 
were  not  parties  to  the  cause,  and  consented  to  be 
bound  by  any  decree  to  be  pronounced  in  that  cause; 
whereupon  the  Court  decreed  that  the  plaintiffs  were 
entitled  to  carry  on  the  former  proceedings,  and  that 
all  the  former  decrees  should  be  carried  into  execu- 
tion between  the  parties  to  that  suit  as  directed 
between  the  parties  to  the  original  suit.  The  plain- 
tiffs' title  to  the  benefit  of  the  former  proceedings,  so 
far  as  they  related  to  the  2,500  /.  and  500/.  legacieSi 
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depended  upon  the  fact  of  the  plaintiffs  having  by        i8i2. 
payment  to  the  legatees  become  entitled  to  receive  out    l^'^^^cb 
of  the  10,000  /.   what  was  due  in   respect  of   such      ^  »• 
legacies ;  but  the  evidence,  if  receivable,  would  have 
disproved  the  title  so  claimed.     The  consent  given  on 
behalf  of  the  parties  entitled  to  the  legacies  could  not 
remedy  this  defect.     If  a  proper  consent  would  have 
answered  the  purposes,  the  consent  in  this  case  was 
useless,  some  of  the  parties  being  married  women : 
but  no  consent  could  invest  the  plaintiffs  with   the 
title  of  the  parties  entitled.     If  by  such  consent  they 
could  bar  themselves,  they  ciould  not  thereby  transfer 
their  rights  to  the  plaintiffs. 

It  appears  to  me,  therefore,  that  this  decretal  order 
of  the  24th  of  November  1838  is  essentially  wrong, 
and  must  be  reversed  ;  but  as  the  supplemental  suit 
is  for  some  purposes  at  least  regular,  and  may  pro- 
perly   be    made   available  for   its   proposed   objects 
without  prejudice  to  any  party,  I  think  the  better 
course  will  be  to  reverse  the  decretal  order  of  24th 
Noveniher  1838,  and    to  substitute  an  order  direct- 
ing the  plaintiffs  to  pay  the  costs  of  the  hearing ;  and 
that  the  supplemental  suit  do  stand  over,  with  liberty 
for  any  of  the  parties  to  apply.     This  House  has  not 
the  means  of  ascertaining  whether  any  legitimate  use 
may  or  may  not  be  made  of  that  suit,  or  upon  what 
terms  the  plaintiffs  ought  to  be  permitted  to  retrace 
the  steps  they  have  erroneously  taken.     The  Court 
below  will  have  all  the  facts  before  it,  and  will  exer- 
cise its  judgment  how  far  these  suits  of  1834  and 
1836  may  be  made  available  to  advance  the  justice 
of  the  case  between    the  parties,  regard  being  had 
to  the  decision  of  this  House  upon  the  appeal  against 
the  earlier  decrees  and  orders. 
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1842 .  The  following  order  waa  afterwards  made  :- 


Lawrenob  «  Xhat  all  the  decrees  and  orders  complained  of  in  the 
Blakb.  ^^'^  appeal,  down  to  and  including  that  of  the  11th  of  Jutg 
1823,  be  and  the  same  are  hereby  affirmed.  That  the  decre- 
tal order  of  the  24th  of  November  1838,  complained  of  in 
the  said  appeal,  be  and  the  same  is  hereby  reversed.  That 
an  order  be  substituted  for  the  said  decretal  order  of  the  24th 
of  November  1838,  directing  the  plaintiffs  in  the  suit  of  1896 
to  pay  the  defendant's  costs  of  the  hearing  at  which  the  said 
decretal  order  of  the  24th  of  NovenUfer  1838  was  made ;  and 
that  the  su|)plemental  suits  of  1834  and  1836  do  stand  ofer, 
with  liberty  for  any  of  the  parties  to  apply,  regard  being  had 
to  the  decision  of  this  House  upon  tne  said  appeal  against 
the  earlier  decrees  and  orders.^^-Loreb'  Journals  for  184S, 
p.  61. 
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John  Scanlan      .•-.--    Appellant.  i842: 

March  22. 

Thomas  Usher Respondent. 

Where  no  Appellant  appears  to  support  an  appeal,  the  only  order      Practice. 
the  House  can  make  will  be  to  dismiss  the  appeal  for  want  of 
prosecution,  with  costs. 

When  this  appeal  was  called  on,  no  person  appeared 
GO  behalf  of  the  Appellant. 

Mr.  GlcLSsey  on  behalf  of  the  Respondent,  applied 
to  the  House  to  make  an  order  affirming  the  decree, 
with  costs. 

Lord  Brougham: — No;  the  only  order  that  can 
under  these  circumstances  be  made  is  to  dismiss  the 
appeal  for  want  of  prosecution,  with  costs. 

Ordered  accordingly  (a), — 

''  That  the  appeal  be  and  is  hereby  dismissed  this  House  ; 
and  that  the  Appellant  do  pay  to  the  Respondent  the  costs 
incurred  in  respect  of  the  said  appeal ;  the  amount  thereof  to 
be  certified  by  the  Clerk  Assistant." — Lords*  Journals  for 
1842,  p.  08. 

(a)  See  Fraser  v.  Gordon^  ante^  Vol.  III.  p.  718|  and  the  cases 
cited  in  the  note. 
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1840: 

June  11. 15, 

16. 18.  22.  23. 

25. 

1842: 
February  22. 


Joint-Stack 
Company. 

Mines, 

Executed 

Contract, 

Alleged 

Fraud, 


William  Revell  Vigers,  managing 

Director  of  "  The  West  Cork  Min-  y       ^^^^ 
ing  Company,"  for  and  on  behalf'    ^^ 
of  the  Company    .--.-- 

Joseph    Pike,   Executor    of  George^ 

John    TucheL    Lord   Audley,    de- 1  t,  .    . 

ceased,     and     George     Edward  f^^^^^' 
TucHET,  the  present  Lord  Audley 

A.  agreed  with  P.,  in  conaideration  of  165,000/.,  to  grant  to  P.  a 
lease  of  certain  mines,  as  trustee  for  a  joint-stock  company  which 
P,  undertook  to  form  ;  the  consideration  to  be  paid  partly  in  shares 
in  the  company,  partly  in  money  to  be  raised  by  oralis  on  the 
remaining  shares.  The  lease  was  afterwards  executed ;  and  the 
company  having  been  formed,  with  power  to  sue  and  be  sued  by  om 
of  the  directors,  entered  into  possession  and  worked  the  mines,  and 
paid  part  of  the  purchase  money.  Upon  il.'s  death.  P.,  his  exe- 
cutor, filed  a  bill  against  V,y  then  managing  director  of  the  com- 
pany,  for  an  account  and  payment  of  what  remained  due  to  il.  of 
the  purchase  money.  V,  answered,  and  then  filed  a  cross  bill  oa 
behalf  of  the  company,  setting  forth  various  matters  as  evidence 
of  misrepresentations,  concealment,  and  other  frauds  practised 
by  A,  and  P.  on  the  company ;  and  prayed  that  the  consideratioa 
might  be  declared  exorbitant  and  fraudulent,  and  that  the  company 
was  entitled  to  a  valid  lease  of  the  mines  at  their  true  reduced 
value :  Or  that  the  said  agreement  might  be  declared  fraudulent 
and  void,  and  the  company  discharged  therefrom ,  and  entitled  to  a 
lien  on  ^.'s  estates,  for  the  payments  made  to  him. — 

Held,  Ist,  That  the  company  were  not  entitled  to  any  relief  from 
the  agreement,  by  reason  of  acts  and  misrepresentations  which  pitH 
ceeded  from  themselves,  or  wore  adopted  by  them  and  acquiesced 
in  after  full  knowledge,  while  they  continued  to  work  and  exhaust 
the  mines  :  2d,  That,  as  the  executed  contract  was  not  to  be  set 
aside,  A  .'s  executor  was  entitled,  as  mattor  of  course,  to  the  account 
and  payment  prayed  by  his  bill. 


This  was  an  appeal  from  a  decree  of  the  Lord 
Chancellor  of  Ireland^  in  a  cause  and  cross  cause  be. 
twcen  the  above  parties,  arising  out  of  a  contract 
respecting  the  minerals  lying  under  certain  estates 
hereinafter  mentioned.     The  original  bill  was  filed 
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by  the  Respondent  Pike,  on  the  23d  of  March  1837,       ^^ 
against  all  the  shareholders  in  the  West  Cork  Mining      Vigeus 
Company.     It  was  amended,  before  answer,  by  adding       p^'^^ 
as  a  defendant  Charles  Elkingtortj  who  had  just  then 
become  a  shareholder.    He  was  soon  afterwards  elected 
a  director  of  the  company ;  and  the  bill  was  again 
amended,  by  order,  on  the  10th  of  July  1837,  by 
making  him  the  sole  nominal  defendant,  the  names 
of  all  the  others  being  struck  out ;  and  it  was  finally 
amended,  by  order,  on  the  20th  of  November  in  the 
same  year,  by  substituting  the  Appellant,  then  re- 
cently elected  a  director,  as  the  sole  nominal  defend- 
ant, on  behalf  of  the  company,  in  place  of  JSlkington. 
The  bill,  as  finally  amended,  stated,  among  other 
things,  that  the  late  Lord  Audley  was,  in  and  before 
the  year  181 9,  seised  in  fee  of  various  extensive  estates 
(about  6,000  acres)  in  the  county  of  Cork^  subject  to 
a  lease,  dated  the  24th  of  January  1765,  whereby  all 
the  said  premises  were  demised  unto  William  Hull, 
Esq.,  for  a  term  of  99  years,  at  the  yearly  rent  of 
680/.  late  Irish  currency  (636/.  sterling) ;  and  that  by 
the  said  lease  all  the  mines,  minerals,  quarries,  and 
other  royalties  in  and  under  the  said  lands  were  ex. 
cepted  and  reserved,  and  were  therefore  the  absolute 
estate  of  the  said  Lord  Audley  \  That  he  being  so 
seised,  by  two  several  indentures,  dated  respectively  the 
26th  oi  April  and  24th  of  July  1819,  in  consideration 
of  the  sums  of  1,000/.  and  1,600/.,  granted  two  several 
annuities  of  100/.  and  160/.,  for  the  lives  therein  re- 
spectively mentioned,  to  C.  Gage  and  J.  Gage  respec- 
tively, chargeable  upon  the  said  estates:  That  though 
the  estates  were  known  to  abound  with  mines  and 
valuable  mineral  substances,  there  was  great  difficulty 
in  inducing  any  capitalists  to  undertake  the  working 
of  them,  and  the  said  Lord  Audley  himself  was  unable 
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1840.        to  supply  money  adequate  to  such  an  undertaking ; 

ViGBRs      ^^^  ^^  consequence  of  representations  made  to  him  by 

V.         persons  possessing  a  knowledge  of  the  estates,  he 

determined  to  avail  himself  of  the  ablest  assistance  he 

could  get  in  ascertaining  the  nature,  yalue,  and  extent 

of  the  mines  in  and  under  them. 

The  bill  then  stated  that  in  consequence  of  the  un- 
just resistance  made  to  the  demands  of  the  Respondent 
Pikcj  as  executor  of  the  said  late  Lord  Audley^  he  was 
advised  that  it  was  material  for  him  to  state  the  varioas 
means  of  information  which  his  Lordship  took,  and 
the  particulars  of  the  information  which  he  acquired, 
touching  the  value  and  extent  of  the  said  mines  pre- 
vious to  the  execution  of  the  indenture  of  the  30th  of 
August  1834,  hereinafter  mentioned ;  from  all  which 
it  would  appear,  as  the  truth  and  facts  were,  that  his 
Lordship  neither  misrepresented  nor  exaggerated  the 
value  thereof:  And  this  Respondent  therefore  charged 
that,  early  in  the  year  1819,  the  said  Lord  Audkj 
employed  Richard  Griffith^  Esq.,  civil  engineer  and 
inspector  of  the  royal  mines  in  Ireland^  to  analyse 
specimens  of  ores  which   had  been   found  in  the 
mining  district  of  the  said  estates,  and  afterwards  to 
examine  the  said  district:  That  Mr.   Griffith^  after 
analyzing  the  specimens,  wrote  to  his  Lordship  two 
letters  reporting  the  results  of  his  experiments,  and 
representing  all  the  said  ores  as  being  of  an  excellent 
quality,  and  many  of  them  of  the  most  valuable  and 
productive  kinds :  That  in  the  latter  part  of  the  said 
year,  Mr.  Herdman^  from  Cornwall^  a  person  pecn- 
liarly  conversant  in  the  value  of  mines  and  ores  of 
copper,  was  likewise  employed  by  his    Lordship  to 
assay  several  specimens  of  copper  ore  found  in  the 
said  mining  district ;  and  that  Herdman  wrote  a  letter 
to  his  Lordship,  the  25th  of  September  1819,  in  which» 
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after  stating  that  he  had  had  various  specimens  of  the  1840. 
ore  of  said  mines  assayed,  he  concluded  by  saying,  vigebs 
"  there  is  no  copper  ore  in  Cornwall  so  rich  as  that  of  ^* 
your  Lordship :"  That  Griffith^  having  made  an  exten- 
sive and  minute  examination  of  the  said  mining  district 
in  December  1821,  sent  to  the  said  Lord  Audley  a  plan 
and  section  of  the  mines  of  Cappagh^  one  of  the  deno- 
minations of  the  said  estates,  accompanied  by  a  further 
report,  which  repeated  and  confirmed  the  favourable 
opinion  he  had  before  expressed  as  to  the  extent  and 
quality  of  the  said  mines :  That  as  further  evidence  of 
the  satisfactory  grounds  on  which  Lord  Audley  acted 
with  respect  to  the  value  of  the  said  mines,  his  Lord- 
ship having,  in  the  year  1822,  applied  to  the  Com- 
missioners for  the  issue  of  Public  Money,  under  the 
Act  of  the  67th  Geo.  3,  for  a  loan,  on  the  security  of  the 
said  lands  and  hereditaments,  Mr.  Frazer^  a  collector 
of  his  Majesty's  dues  in  Cornwall,  was  appointed  by 
the  said  Commissioners  to  ascertain  the  value  of  the 
said  mines  ;  and  he  accordingly  did  so,  and  amongst 
others  examined  Mr.  Matthew  Luke,  an  experienced 
captain  in  the  mines  of  Cornwall^  who  had  been  for 
some  time  employed  in  the  said  mining  district  in  the 
county  of  Cork ;  by  whose  evidence  it  appeared,  as  the 
bill  charged,  that  these  mines  were  of  great  extent, 
that  the  ores  were  of  various  kinds  and  of  the  best  quali- 
ties, and  that  the  working  thereof  was  likely  to  be  most 
profitable :  That  Frazer  having  made  a  report  of  the 
said  examination  and  of  other  information  collected  by 
him,  and  of  his  own  observations,  the  same  was  adopted 
by  the  said  Commissioners,  who  thereupon  lent  to  the 
said  Lord  Audley  the  sum  of  6,000/. ;  the  repayment 
of  which  was  secured  by  his  Lordship,  by  a  mortgage 
of  the  said  estates  to  Mr.  Galloway^  the  secretary  of 
the  said  Commissioners,  in  trust  for  them. 


V. 
PiKB. 


6G0  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.  Tlie  bill  next  stated  that  the  said  Lord  Audlef 

ViGBRs      applied  the  greater  portion  of  the  said  several  sums 
of  1,000/.,  1,600/.,  and  6,000/.  in  the  working  of  the 
said  mining  district,  but  that  he  was  unable  to  prose- 
cute the  same  for  want  of  sufficient  resources :  That 
such  was  the  opinion  entertained  by  competent  per- 
sons of  the  productiveness  of  the  said  mines,  that  in 
the  year  1823  Mr.  Phillips^  a  Cornish  mining  captain, 
applied  to  his  Lordship  on  behalf  of  certain  Camisk 
mining  adventurers,  for  a  lease  of  the  said  district; 
offering  as  the  price  of  such  lease  the  sum  of  50,000/., 
which  his  Lordship  refused ;  and  he  afterwards,  in  the 
year  1824,  refused  to  take  from  the  Mining  Company 
of  Ireland  a  less  sum  than  200,000/.  for  the  purchase 
of  the  fee  in  the  said  mines  and  royalties :  That  the 
said  Mining  Company,  in  Augtist  1824,  entered  into  an 
agreement  with  his  Lordship  for  a  lease  of  the  said 
mines  for  31  years,  at  a  royalty-rent  of  a  twelfth  part 
of  all  ores,  minerals,  and  other  substances  to  be  dug 
out  of  the  said  mines,  quarries,  and  lands ;  and  it  was 
also  stipulated  that  the  said  company  should  pay  off 
the  said  mortgage  and  redeem  the  annuities  before 
mentioned,  and  become  the  creditors  of  Lord  Audt^ 
for  the  sums  so  to  be  paid,  with  interest :  That  ac- 
cordingly, the  said  company  having    redeemed  the 
annuities  and  paid  off  the  mortgage,  and  taken  assign- 
ments of  the  respective  securities,  by  indenture  of 
lease,  dated  the  6th  of  September  1 824,  Lord  Audhf 
demised  to  Richard  Purdy,  the  secret-ary  of  the  said 
Mining  Company,   his  executors,  &c.,  all  the  said 
mines  for  31  years,  for  the  use  of  the  said  company, 
at  the  before  mentioned  royalty-rent :  That  by  virtae 
of  this  indenture,  the  said  company  became  possessed 
of  the  said  mines,  and  very  shortly  afterwards  com- 
menced,  and  from   that  time  until  the  year  1831 
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continued,  to  work  a  part  thereof:  That  in  October       i84o. 
1824,  the  said  company  published  a  report  in  relation       vigkrs 
to  these  mines,  stating  the  above  lease  to  have  been  v. 

taken  by  them  under  the  advice  of  the  most  eminent 
engineers,  and  that,  from  indications  in  various  parts 
of  the  estates,  "  the  company  were  led  to  the  full 
persuasion  that  they  would  form  the  most  important 
metalliferous  district  in  Ireland:''  And  the  said  com- 
pany, by  another  report,  in  March  1825,  stated  that 
the  mines  were  then  producing  a  handsome  return  to 
them :  That  in  the  November  following,  Mr.  Frazer 
made  a  second  report,  stating  that  the  mines  **were  of 
extraordinary  value,  consisting  of  copper  ore  of  the  rich- 
est quality,  of  iron  ore,  slate,  and  manganese,  in  vast 
abundance ;  that  he  had  recently  surveyed  them,  and 
there  could  be  no  doubt  that,  if  pursued  with  effect, 
they  would  produce  immense  wealth  at  a  very  mode- 
rate expence ;  that  in  one  of  these  veins  when  un- 
watered,  which  would  easily  be  effected,  ore  could 
be  obtained   to  above   160,000/.  value;    that  three 
other  veins  had  been  recently  discovered,  equally  rich 
in  copper,  and  the  ore  capable  of  being  raised  at  a 
trifling  expence,  within  the  circuit  of  three  square 
miles ;  and  that  these  veins  contained  more  mineral 
treasures  than  were  to  be  found  in  any  district  in  the 
United  Kingdom ;  that  the  ores  were  of  much  greater 
value  and  richer  than  any  copper  mines  in  Cornwall, 
only  to  be  equalled  by  those  in  Greenland  and  some 
parts  of  Hungary :"  And  that  in  April  1826,  Frazer 
made  a  further  report  relative  to  the  said  mines,  de- 
tailing the  result  of  his  further  experience  and  conti- 
nued observations,  and  not  only  fully  confirming  all 
that  was  before  stated  by  him,  but  detailing  much 
additional  matter  as  to  the  quarries  found  on  the 
estates,  and  the  great  local  advantages  of  the  mines, 
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1840.       and  the  facilities  which  were  afforded  for  the  sale  and 
VioERs      exportation  of  the  articles  raised  on  the  said  estates. 
»•  The  bill  then,  in  further  evidence  of  the  value  of  the 

said  mines,  referred  to  several  other  reports  published 
by  the  said  Mining  Company,  from  time  to  time, 
during  the  years  1824,  1825,  1826^  1827,  and  1828; 
and  also  to  certain  letters  from  the  secretary  of  the 
company  and  from  several  other  persons,  to  the  late 
Lord  Audleyj  on  the  subject  of  the  said  mines,  all  con- 
taining statements  and  facts  most  favourable  as  to  the 
value,  quantity,  and  quality  of  the  said  mines :  And 
it  further  stated,  that  Mr.  Rose,  a  land  surveyor  (tf 
London^  being  employed  in  1828,  by  Lord  AudUy,  to 
value  the  said  property,  with  a  view  to  obtain  a  loan 
on  the  security  of  the  lands  and  mines,  drew  up  a 
statement  wherein  he  estimated  the  annual  produce 
of  the  copper  mines  alone  to  be  nearly  8,000/. 

The  bill  further  stated  that,  although  the  said 
mines  were  of  great  value,  and  capable,  by  due  exer- 
tion, of  yielding  a  vast  property,  yet  that,  from  the 
limited  capital  of  the  said  Mining  Company,  and  from 
the  various  operations  and  speculations  in  which  they 
were  engaged  in  various  parts  of  Ireland^  they  did 
not  work  the  said  mines  as  they  ought,  and,  in  fact, 
only  worked  one  of  them,  called  Cappagh  mine :  That 
in  consequence  of  their  having  so  failed  to  work  the 
mines,  and  of  Lord  Audley  remonstrating  against  their 
conduct,  a  negotiation  was  entered  into,  by  which  it 
was  agreed  that  the  said  lease  to  the  company  should 
be  surrendered;  and  accordingly,  by  an  indenture  dated 
the  23d  oi  August  1832,  the  lease  and  the  premises 
therein  comprised  were  assigned  to  one  W.  Wilkmsan,  as 
a  trustee  for  the  said  Lord  Audley,  for  the  residue  of  tbe 
term  thereby  demised  :  That  owing  to  his  Lordship's 
embarrassments,  created  by  the  neglect  and  defieiult  of 


Pike. 
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the  8aid  company,  his  Lordship  was  deprived  of  the        1840. 
income  he  had  expected ;  and  having  become  desirous      viorrs 
of  a  particular  survey  and  valuation  of  his  said  estates,       ^  «^- 
he  engaged  for  that  purpose  Mr.  Adam  Murray ,  who 
made  such  survey  and  valuation  in  the  autumn  of  1833; 
subsequently    to    which   his   Lordship   was    offered 
100,000/.  for  the  said  estates  by  a  Mr.  fVUliamSj  and 
his  Lordship  refused  the  offer  as  being  utterly  inade- 
quate to  theiT  value. 

The  bill  then  stated  that  in  the  month  of  October 
1833,  the  Respondent  Pike  first  became  acquainted 
with  the  said  Lord  Audley,  in  consequence  of  his 
Lordship  calling  upon  him  in  relation  to  a  loan  which 
Thomas  Pike^  the  brother  of  this  Respondent,  had  en- 
gaged to  advance ;  and  from  that  time  Lord  Audley 
frequently  called  upon  the  Respondent,  and  discussed 
with  him  the  state  of  his  property,  and  from  time  to 
time  laid  before  the  Respondent  the  several  reports 
and  letters  hereinbefore  mentioned  relative  to  the 
said  mines  and  property,  with  other  letters  and  state- 
ments to  a  similar  effect;  and,  amongst  others,  a 
statement  of  the  evidence  given  by  Mr.  R.  Griffith 
before  the  House  of  Lords  in  1824  in  relation  to 
the  said  mining  district,  and  a  letter  from  Mr.  A. 
Murray  in  1832,  in  which  he  suggested  that  if  a 
joint-stock  company  were  formed  for  the  working  of 
the  said  mines,  they  would  produce  great  wealth  to 
his  Lordship ;  and  another  letter  from  the  said  Mur^ 
ray  in  1833,  speaking  most  favourably  of  the  said 
mines:  That  the  Respondent,  after  fully  considering 
these  reports  and  letters,  being  satisfied  that  the  mines 
might  be  worked  with  great  advantage  by  a  joint- 
stock  company,  entered  into  a  treaty  with  the  said 
Lord  Audley  for  a  lease  of  the  said  mines  for  a  term  of 
61  years;  that  at  first  his  Lordship  required  200,000/. 

VOL.  VIII.  Q  Q 
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1840.        as  the  price  of  such  lease,  offering  to  take  one  quarter 
VioBRs      ^^  ^^^^  amount  in  shares  in  the  intended  undertaking, 
'^'  but  finally  consented  to  the  sum  of  165,000/.:  That 

accordingly,  by  an  indenture  dated  the  1 8th  ofFebmary 
1834,  made  between  the  said  Lord  Audley  of  the  one 
part  and  this  Respondent  of  the  other,  it  was  wit- 
nessed that  for  the  purpose,  amongst  others,  of  en- 
abling this  Respondent  to  form  and  mature  a  joint- 
stock  company,  called  "  The  West  Cork  Mining  CJom- 
pany,"  and  in  consideration  of  the  sum  of  165,000/., 
being  the  amount  of  the  advances  intended  to  be  paid 
to  Lord  Audley  by  the  said  joint-stock  company  as 
purchase-money  for  the  lease  thereinafter  agreed  to  be 
granted, — the  said  165,000/.  to  be  raised  in  the  pro- 
portions following :  viz.  in  shares  in  the  said  com- 
pany, the  sum  of  55,000/.  to  Lord  Audley  at  the  cur- 
rent price  of  50/.  per  share,  and  the  remainder  of  the 
said  purchase  money,  namely  110,000/.,  to  be  raised 
and  paid  by  calls  upon  the  remaining  shares  to  be 
made  by  the  directors  of  the  company  as  circumstances 
might  warrant, — and  in  consideration  of  the  sum  of 
10^.,  the  said  Lord  Audley ^  for  himself,  his  heirs  and 
assigns,  covenanted  and  agreed  with  this  Respondent, 
his  heirs,  executors,  and  administrators,  in  manner  fid- 
lowing  :  that  is,  that  the  said  Lord  Audley  should,  at  any 
time  within  twenty-eight  days  from  the  date  thereof, 
upon  request,  but  at  the  costs  of  the  Respondent^  exe- 
cute to  this  Respondent,  his  heirs,  executors,  adminis- 
trators, or  assigns,  a  good  and  sufficient  lease  of  the 
mines,  minerals,  &c.  mentioned  in  the  printed  prospec- 
tus (a)  then  in  circulation  describing  the  intended  un- 

(a)  The  bill  set  forth  the  prospectas,  which— (after  stating  tbt 
title  of  the  company,  '^  West  Cork  Mining  Company;"  the  aoMHittt 
of  the  capita],  165,000/.;  and  the  names  of  the  directors  and 
officers,  uvmelj y  Edmund  Southwell Ruthven^u.^. J  Oearge  Prkkettf 
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dertaking  of  the  said  joint-stock  company,  for  the  term       ^40. 
of  61  years,  commencing  from  Christmas  day  then  last, 
at  the  yearly  rent  of  50/.,  payable  half-yearly  to  the 

Samuel  Jacobs  Francis  Graham  Moon,  Rev.  William  Webb  Ellis^ 
and  Richard  Wameford ;  managing  director,  Joseph  Pike ;  bankers, 
Messrs.  Willis,  Percival  Sf  Co. ;  solicitors,  Rivington  ^  Fourdri' 
nier;  secretary,  Charles  Fourdrinier) — was  as  follows:  ''This 
company  has  been  formed  for  the  purpose  of  working  very  valuable 
mines,  extending  at  intervals  a  distance  of  30  miles  along  the 
southern  coast  of  the  county  of  Cork,  from  Ross  harbour,  about  40 
miles  west  of  the  city  of  Cork,  to  Skull  harbour,  opposite  to  Cape 
Clear,  The  very  rich  deposits  which  it  is  intended  to  work,  consist 
of  copper,  manganese,  and  slate,  situate  close  to  the  shore  of  inlets 
land-locked,  and  capable  of  admitting  vessels  of  150  tons  burthen  up 
to  the  beach.  Very  little  outlay  is  required  for  machinery,  as  planks 
and  cranes  of  the  simplest  construction  will  suffice  for  all  purposes 
of  shipment,  and  the  expense  of  land  carriage  is  saved  by  the  prox* 
imity  of  the  mines  to  the  water*s  edge.  These  circumstances  form 
a  strong  contrast  with  those  of  the  majority  of  mines  of  this  realm, 
which  are  either  inland  or  inaccessible,  except  by  canals,  rivers,  or 
railroads.  The  lodes  of  copper  are  of  an  extraordinary  richness ; 
some  of  the  ore,  which  was  analyzed  by  R.  Griffith,  Esq.,  mining 
engineer  and  inspector-general  of  the  royal  mines  in  Ireland,  is  stated 
by  that  gentleman,  in  a  report  made  in  1826,  as  containing  5b  ^  per 
cent,  of  copper,  which,  at  the  standard  of  i  30  /.  per  ton  of  copper,  is 
worth  69  L  per  ton  of  ore.  R,  Frazer,  Esq.,  joint  collector  of  his 
Majesty's  dues  in  Cornwall  and  the  forest  of  Dartmoor,  and 
Mr.  Adam  Murray,  London,  surveyor,  have  also  made  reports  upon 
the  mines  in  question,  and  all  agreed  as  to  the  extreme  richness  and 
abundance  of  the  copper,  and  as  to  the  peculiar  facility  with  which 
it  may  be  extracted.  The  manganese  b  perfectly  inexhaustible, 
and  the  cost  of  raising  and  exporting  it  does  not  exceed  3  5.  6d,  per 
ton,  exclusive  of  freight,  which  is  trifling ;  the  quality  is  equal  to 
that  of  the  best  Cornish  manganese,  and  the  cargoes  can  readily  be 
disposed  of  at  Liverpool  and  other  ports,  at  prices  varying  from  7  L 
to  10/.  per  ton,  &c.  The  slate  is  also  stated  in  the  said  reports  to  be 
of  very  superior  quality,  and  easily  worked.  The  strata  are  very 
extensive,  rise  immediately  from  the  water,  and  being  nearer  than 
any  others  in  the  United  Kingdom  to  London,  Cork,  Bristol,  and  the 
south  o{  England,  must  from  this  circumstance  and  the  facilities 
above  mentioned,  principally  supply  those  great  markets  with  slates. 
They  are  also  well  situated  for  the  market  at  Dublin,  and  have  unri* 
vailed  advantage  of  position  for  exportation  to  America,  There  is  also 
an  unlimited  quantity  of  excellent  building  and  paving  stones,  &c.  It  is 
proposed,  for  effecting  the  purposes  herein  described,  to  raise  the  sum 
of  165,000/.,  being  the  purchase  money  for  the  above  mines,  by  shares 
of  50  /.  each,  15  Z.  to  be  paid  as  a  first  deposit  and  the  remainder  to 
be  paid  by  subsequent  instalments,  but  no  instalment  to  be  called  for 
at  less  than  two  months'  notice,  nor  any  to  exceed  10  /.  per  share  at 
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}2^21j  ^^^  ^^^  Attdletfj  his  appointees  or  assigns :  and  that 
the  said  lease  should  be  subject  to  all  prior  in-* 
cumbrances  charged  on  or  affecting  the  said  mines, 
&c. ;  that  such  lease  should  enure  for  the  benefit  of 
the  said  joint-stock  company,  for  whom  the  Respondent 
was  thereby  declared  to  be  sole  provisional  trustee, 
and  the  same  was  to  be  assigned  to  such  persons  as  the 
Respondent  might  thereafter  appoint  as  permanent 
trustees  for  the  said  conrpany,  with  the  assent  of  the 
said  Lord  Audlejfy  until  the  whole  of  the  calls  on  the 
shares  should  be  paid  up,  but  no  longer;  that  the 
deposits  or  subscriptions  upon  the  said  shares  should 
from  time  to  time  be  paid  into  the  banking-house  of 
Messrs.  Willis^  Percival^  &  Co.  in  the  names  of  the  trus- 
tees ;  that  out  of  the  monies  to  be  received  on  account 
of  the  deposits  of  the  subscribers  to  the  said  undertak* 
ing,  the  said  company  should  in  the  first  place  be  at 
liberty  to  redeem  and  get  up  the  existing  leases  granted 
of  the  said  mines ;  and  that  after  such  redemption,  as 
the  amount  of  calls  should  be  paid  in,  there  should  be 
paid  to  the  said  Lord  Audley  the  sum  of  5,000/.  in 

any  one  time.  A  sum  not  less  than  25,000  U  of  the  aboYO  porchiM 
money  will  be  allowed  to  remain  in  the  hands  of  the  company  for 
three  years,  without  interest,  to  be  applied  to  the  working  of  the 
mines.  The  company  to  be  conducted  by  seven  directors  (including 
three  trustees),  with  power  to  increase  their  number  by  adding  pun 
vincial  directors  if  it  shall  be  expedient  so  to  do ;  three  directonto 
form  a  court ;  fifteen  shares  to  be  the  qualification  of  a  director,  and 
the  directors  to  remain  in  office  until  rcmoyed  by  the  YOte  or  resoln* 
tion  of  some  general  court.  Auditors  to  be  annually  elected  jointly 
by  the  directors  or  shareholders,  &c. :  the  directors  to  be  at  liberty 
to  employ  such  agents  as  they  shall  think  necessary,  and  reward  theffl 
for  their  services  at  their  discretion.  A  general  meeting  of  the  pio- 
prietors  to  be  called  as  soon  as  the  concerns  of  the  company  shall, 
in  the  opinion  of  the  directors,  be  sufficiently  advanced  to  enable 
them  to  report  thereon ;  and  subsequently  a  general  court  to  be  held 
annually.  A  deed  of  settlement  to  be  prepared,  and  when  approved 
by  the  directors  to  be  deemed  the  proper  deed  for  carrying  the  object 
of  the  company  into  efiect,"  &c.  &c. — ffhere  were  three  prospectnset 
afterwards  issued  by  the  company,  but  not  differing  materially  £tom 
this.] 
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further  part  payment  of  the  consideration  money  for  iB4(k 
the  grant  of  the  said  lease ;  and  the  remainder  of  the  vigkrs 
said  purchase  money  as  and  when  the  balances  re-  ^  »• 
maining  in  the  hands  of  the  bankers  should  from 
time  to  time  (exclusive  of  the  25,000/.,  or  the  propor 
tional  part  thereof  as  mentioned  in  the  prospectus) 
amount  to  the  sum  of  6,000/.,  the  further  sum  of 
5,000/.,  and  so  from  time  to  time,  leaving  1,000/.,  ex- 
clusive as  aforesaid  of  the  said  proportional  part  of  the 
25,000/.  on  account  of  the  said  purchase  money,  in  the 
hands  of  the  said  bankers ;  that  the  whole  and  sole  con- 
trol and  management  of  the  working  of  the  said  mines, 
and  the  appointment  of  the  several  officers  to  the  said 
company,  should  continue  to  be  in  the  Respondent  as 
the  sole  provisional  trustee  and  manager  thereof,  until 
otherwise  ordered  by  the  directors  of  the  said  com- 
pany ;  and  that  the  amount  of  the  remuneration  of 
the  Respondent,  as  such  managing  director,  should 
not  exceed  800  /. ;  and  that  the  salary  of  the  secretary 
of  the  company  should  not  exceed  500/.;  that  as 
early  as  conveniently  might  be,  a  formal  deed  of 
settlement  should  be  drawn  up  and  executed  for 
the  further  government  of  the  said  company ;  and 
that  a  charter  or  other  act  of  incorporation  of  the 
said  company  should  be  applied  for  and  pro- 
cured; that  the  said  Lord  Audley  should  in  all 
respects,  to  the  best  and  utmost  of  his  power,  concur 
in  all  acts  and  measures  for  the  completing  of  the 
said  company,  according  to  the  stipulation  of  the 
said  printed  prospectus ;  and  particularly  should  pre. 
sent  and  give  to  each  of  the  said  directors  a  qualifica- 
tion of  fifteen  shares  in  the  said  company :  And  it 
was  thereby  further  witnessed,  that  in  consideration 
of  the  premises  and  of  the  covenants  thereinbefore 
contained,  the  Respondent  thereby  covenanted  and 
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1840.       agreed  with  the  said  Lord  Audley,  that  the  Respon- 
VioEus     ^^^^  would  use  his  utmost  endeavours  to  form  the 
said  company,  and  to  carry  on   and  complete  the 
same ;  and  would  stand  possessed  of  and  interested  in 
the  said  intended  lease  upon  trust  for   and  as  the 
manager  of  the  said  joint-stock  company;  and  the 
Respondent  thereby  further  covenanted  and  agreed 
to  and  with  the  said  Lord  Attdley,  that  this  indenture^ 
and  every  clause,  matter,  and  thing  therein  contained, 
should  be  utterly  null  and  void  to  all  intents  and  pur- 
poses, if  default  should  be  made  in  payment  to  Lord 
Audley^  his  appointees,  &c.,  of  the  several  sums  before 
mentioned  and  stipulated  for  payment  thereof. 

The  bill  further  stated,  that  the  Respondent  and  the 
other  persons  who  concurred  in  the  said  intended  un- 
dertaking, having  entered  into  the  necessary  forms, 
did,  in  the  4th  &  5th  Will.  4,  obtain  an  Act  of  Parlia- 
ment intitled  *'  An  Act  to  encourage  the  working  of 
Mines  and  Quarries  in  Ireland^  and  to  regulate  a  Joint* 
stock  Company  for  that  purpose,  to  be  called  ^  The 
West  Cork  Mining  Company/"  That  the  said  Act 
contained  a  clause  providing  that  all  actions,  suits, 
and  proceedings  might  be  carried  on  against  the 
managing  director  or  against  any  one  director  for 
the  time  being  of  the  said  company,  as  nominal  de- 
fendant for  and  on  behalf  of  the  said  company ;  and 
further,  that  the  said  actions,  suits,  or  proceedings 
should  not  abate  by  the  death,  resignation,  removal, 
or  disqualification  of  such  managing  director  or  direc- 
tors :  That  after  the  passing  of  the  said  Act,  the  Res- 
pondent and  the  other  directors  caused  a  supplemental 
prospectus,  dated  the  30th  oiJune  1834,  to  be  printed 
and  published,  stating  that  the  company  was  esta- 
blished by  Act  of  Parliament,  and  stating  in  detail, 
au   the   former    prospectus    did,   the   names  of  the 
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directors  and  other  officers,  and  particularly  the  situa-        1840. 
tion,  value,  and  other  circumstances  relating  to  said      vigkrs 
mines,  all  which  statements  the  bill  charged  to  be  «'• 

true ;  and  further  stated,  that  the  said  prospectus  con- 
tained a  statement  that,  in  pursuance  of  a  power  given 
by  the  said  Act,  the  capital  had  been  increased  from 
165,000/.  to  220,000/.,  and  that  the  55,000/.  thus 
added  to  the  capital  would  be  raised  by  the  sale  of 
fresh  shares  of  50/.  each,  on  which  15/.  would  be 
required  as  a  deposit,  and  the  remainder  by  instal- 
ments similarly  regulated. 

The  bill,  after  stating  that  the  said  company  so 
formed  was  not  projected  by  the  late  Lord  Audley  and 
this  Respondent,  but  by  this  Respondent  with  the  con- 
currence of  his  Lordship,  and  with  the  aid  of  the  per- 
sons named  as  directors  in  the  prospectuses  and  Act  of 
Parliament,  and  that  neither  the  Respondent  nor  the 
several  persons  so  named  as  directors  were  in  any 
manner  dependent  upon  or  under  the  control  of  Lord 
Audlej/y  and  that  all  the  shares  offered  for  sale  to  the 
public,  except  six,  were  disposed  of  before  the  months 
of  March  or  April  1835,  and  without  any  advertise- 
ments thereof  in  any  public  paper  except  the  Cork 
Herald;  next  stated,  that  in  pursuance  of  the  said  agree- 
ment, by  an  indenture  dated  the  29th  of  August  1834, 
indorsed  upon  the  before-stated  indenture  of  the  23d 
ofAtigu8tlSZ2f  and  made  between  the  said  Lord  Aud- 
ley  of  the  first  part,  Wilkinson  of  the  second  part,  and 
this  Respondent  of  the  third  part,  Wilkinson^  by  the  di- 
rection of  Lord  Audley,  granted  and  assigned  to  this 
Respondent  the  said  mines  and  other  property  com- 
prised in  the  indenture  of  the  23d  o^  August  1832,  to 
hold  the  same  for  the  residue  of  the  said  term :  And  the 
bill  further  stated  that  by  indenture  made  on  the  30th 
of  August  1834,  between  the  said  Lord  Audley  of  the 
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1840.        one  part,  and  this  Respondent,  managing  director  for 
VioEaa      ^^^  '^™^  being  of  "  the  West  Cork  Mining  Com- 
''•          pany/'  of  the  other  part, — reciting  the  indenture  (A 
lease  of  the  6th  of  September  1824,  also  a  certain 
*  indenture  of  the  23d  of  December  1829^  the  inden- 
ture of  the  23d  of  August  1832,  the  agreement  of 
the  18th  of  February  1834,  and  the  indenture  of  the 
29th  oi  August  1834;  and  that  upon  or  shortly  be* 
fore  the  execution  of  the  agreement  of  the  IStb  of 
February  1834,  the  Respondent,  as  managing  director, 
had  entered  into  possession  of  the  said  mines  and 
premises,  and  commenced  working  the  same  under 
the  sanction  and  with  the  full  consent  of  the  said 
Lord  Audley^  and  in  the  expectation  of  procuring 
the  execution  by  fVilkinson  of  the  said  indenture  of 
the  29th  of  August  1834,  within  the  period  of  28 
days  from   the  18th  of  February  1834,  limited  for 
the  execution   by  the  said  Lord  Audley  to  the  Re- 
spondent of  this  indenture;  but  that  the  execution 
of  the  indenture  of  the  29th  of  August  1834  hayii^ 
been  delayed  from   unforeseen   circumstances   until 
the  day  of  its  date,  it  was  deemed  advisable  to  delay 
the  execution  of  this  indenture  until  after  the  said 
assignment  was  executed  ;  and  reciting  the  said  Act 
of  the  4th  &  5th  Will.  4, — the  said   Lord  Audley, 
in  pursuance  of  the  agreement  of  the  18th  of  Fe- 
bruary 1834,  and   in  consideration    of  the  sum  of 
165,000/.  to  be  paid  in  the  manner  and  times  therein 
mentioned,   and  of  the  rents,  renders,  &c.  therein- 
after reserved,  and  of  the  provisions  and  agreements 
therein  contained  on  the   part  of  the   Respondent^ 
managing  director  aforesaid  of  the  West  Cork  Mining 
company,  his  executors,  administrators,  successors,  and 
assigns,  managing  directors  for  the  time  being  of  the 
i^aid  company,  the  said  Lord  Audley  gmnted,  demised^ 
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&c.  unto   the  Respondent,  and   his   successors  and        i840. 
assigns,  managing  directors  as  aforesaid  of  the  said      vigeks 
Mining  Company,  all  and  every  of  the  said  mines,  &;c.  ^' 

in,  upon  or  under  the  said  estates,  with  full  power 
and  authority,  &c.  as  were  necessary  and  incidental 
to  the  full  enjoyment  and  dominion  of  and  over  the 
said  mines  and  minerals  and  other  substances ;  To  have 
and  to  hold  all  and  singular  the  said  mines,  ores, 
minerals,  &c.  and  all  rights,  easements,  privileges 
and  authorities  thereinbefore  demised  and  granted, 
with  their  appurtenances,  unto  the  Respondent,  his 
successors  and  assigns,  managing  directors  of  ^*  the 
West  Cork  Mining  Company,"  from  the  6th  of  Sep- 
tember which  would  be  in  the  year  1856,  for  the 
term  of  39  years  and  110  days  from  thence  next 
ensuing,  fully  to  be  completed  and  ended;  and  to 
have  and  to  hold  all  and  singular  the  said  ores,  &c. 
which  during  the  term  should  be  found  and  taken  up 
from  the  said  pits,  mines,  lands  and  premises,  unto 
the  Respondent,  his  successors  and  assigns,  managing 
directors  of  the  said  company ;  for  the  use  and 
benefit  of  the  company,  and  as  their  own  proper 
goods  and  chattels  for  ever,  at  the  yearly  rent  of  60/. 
from  the  6th  of  September  1865,  during  the  con- 
tinuance of  the  said  term. 

The  bill  then  stated  that,  in  pursuance  of  the  said 
contract,  1,100  shares  in  the  company  were  entered 
in  their  books  in  the  name  of  the  said  Lord  Audley, 
and  of  certain  persons  named  by  him,  in  manner 
following,  viz.  995  shares  in  the  name  of  his  Lord* 
ship,  and  15  in  the  name  of  the  Respondent,  and  15 
in  the  name  of  each  of  the  other  directors:  That 
these  shares,  amounting  in  all  to  106,  were  so  appro- 
priated with  the  perfect  knowledge  of  every  share- 
bolder  of  the  said  company ;  and  that  such  appropria-* 
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1840.  tion  was  known,  and  neither  was  nor  could  have  been 
YioBRs  objected  to  by  the  shareholders,  or  any  of  them:  And 
V'  the  bill  charged  that  the  several  persons  to  whom  the 
same  were  so  appropriated  became  and  were,  and  they 
or  their  assigns  continued  to  be,  the  absolute  ownen 
thereof,  and  never  held  nor  agreed  to  hold  them  or  any 
of  them  in  trust  for  the  said  Lord  Audley ;  that  tiM 
shares  were  appropriated  for  the  purpose  of  giving 
real  qualifications  to  the  persons  in  whose  names  they 
were  respectively  entered;  and  that  they  were  so 
given  as  a  remuneration  to  the  Respondent  and  the 
other  persons  for  their  trouble  in  endeavouring  to 
establish  the  said  undertaking,  which  was  for  the 
benefit  of  the  said  Lord  Audley  as  well  as  that  of  the 
other  members  of  the  company :  And  the  bill  stated 
that  certain  sums  of  money,  amounting  on  the  whole 
to  the  sum  of  59,917  /•  14  #.  1  c2.,  were  paid  to  the  said 
Lord  Audley  in  his  lifetime,  on  account  of  the  said 
sum  of  110,000  /.,  the  consideration  of  the  said  lease; 
leaving  due  a  sum  of  50,082 L  6  9.  lid. 

The  bill  further  stated  that  on  the  21st  of  J^ 
1836,  the  Appellant,  who  had  been  a  shareholder  and 
was  then  a  director  of  the  said  company,  proposed  at  a 
board  of  directors  that  the  managing  director  sboold 
be  requested  to  apply  to  the  said  Lord  Audley  for  his 
consent  that  the  payment  of  the  25,000  /.,  agreed  to 
be  lent  by  his  Lordship  to  the  company  for  three 
years,  should  be  postponed  for  a  further  period  of 
three  years  from  February  1837 ;  which  resolution 
was  adopted  :  That  the  Appellant,  since  the  issue  rf 
shares  in  the  said  company  to  the  other  persons  who 
subscribed  for  the  same,  and  otherwise,  had  purchased 
252  shares  in  the  said  company  at  considerable  dis- 
count, and  from  time  to  time  at  considerable  intenrals, 
with   the  expectation,  as  he  had  stated^  of  selling 
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part  thereof  to  such  advantage  as  to  enable  him  i84o. 
to  retain  the  remainder  as  the  profits  of  the  transac-  ^^'"^ 
tion ;  and  that  he  then  had  262  shares  in  the  com-  v. 

pany ;  and  that  John  Fam  JlmifiSj  another  proprietor 
of  shares  in  the  company,  since  the  issue  of  the  said 
shares  to  the  original  subscribers  had  also  purchased 
from  such  subscribers,  and  otherwise  from  the  holders 
thereof,  240  shares :  That  the  Appellant  and  Timins 
by  the  means  aforesaid  held  or  were  entitled  to  shares 
in  said  company  to  the  nominal  amount  of  24,600  L 
of  the  capital  of  said  undertaking ;  and  that  they  so 
purchased  well  knowing  respectively  that  said  sum  of 
165,000  /.  was  to  be  given  for  the  purchase  of  said 
lease ;  and  that  they  did  not  trust  to  the  provisions  of 
said  Act  of  Parliament,  or  to  anything  contained 
in  the  prospectus  published  after  it  passed,  but  made 
inquiries  into  all  the  circumstances  attending  the 
undertaking,  and  learned  every  material  fact  respect- 
ing the  objects,  property,  and  engagements  of  the  said 
company:  That  the  Appellant,  previously  to  his 
being  elected  a  director,  issued  a  printed  circular  to 
the  shareholders,  dated  the  20th  of  February  1836,  in 
which  he  solicited  their  support,  and  stated  that  he 
had  taken  great  interest  in  and  engaged  to  pay  atten-* 
tion  to  the  concerns  of  the  company ;  and  that  on 
the  3d  of  March  1836,  at  a  general  meeting  of  the 
shareholders  at  which  the  Appellant  was  elected  a 
director,  he  represented  himself  to  have  made,  as  in 
fact  he  had,  the  fullest  inquiries  into  the  affairs  of  the 
company,  and  to  have  been  well  acquainted  with  its 
merits ;  that  he  and  his  partner  Timins  had  embarked 
20,000 1.  therein,  and  were  prepared  to  embark  an 
equal  sum  in  addition :  That  the  Appellant  produced 
at  a  meeting  of  the  shareholders  on  the  same  day 
a  letter,  which  the  Respondent  had  received  from 
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1840.  George  Gandell,  who  was  employed  about  the  said 
ViGERs  iiiines ;  and  after  expatiating  on  the  great  advantages 
V-  he  anticipated  therefrom  by  immediately  making  the 
outlay  thereby  suggested,  stated  that  he  would  advanoe 
10,000/.  towards  the  said  additional  capital ;  in  con- 
sequence of  which,  measures  were  taken  for  the 
immediate  issue  thereof;  but  the  Appellant  never 
performed  his  said  engagement :  And  the  bill  charged 
that  it  was  by  the  Appellant  and  several  other  share* 
holders  in  the  company  proposed  to  publish  the 
report  of  Frazer  and  Luke  in  addition  to  that  of 
Griffithf  which  had  been  previously  published  by  the 
Respondent  and  the  other  directors ;  for  the  purpose, 
as  he  stated,  of  showing  to  the  world  the  value  of  the 
mines  as  ascertained  long  before  ''the  West  Cork 
Mining  Company "  was  thought  of,  and  as  a  prorf 
to  the  world  of  the  fairness  of  the  undertaking. 

The  bill  then  stated  that  all  the  meetings  and  trans* 
actions  of  the  Respondent,  as  managing  director  of 
the  said  company,  were  open  and  fair,  and  that  the 
inquiries  of  all  shareholders  and  others,  who  took  any 
interest  in  the  undertaking  and  thought  fit  to  inquire 
at  the  office  of  the  company,  were  fully  answered,  as 
to  the  lease  and  the  amount  of  the  purchase  money, 
the  local  situation,  circumstances,  and  ownership  of 
the  property,  and  other  like  questions,  the  answering 
of  which,  during  the  first  year  and  upwards  after  the 
company  had  been  instituted,  occupied  a  large  po^ 
tion  of  this  Respondent's  time ;  and  the  said  T^iitiii 
frequently  spent  two  hours  and  more  at  a  time  with 
Respondent,  occupied  in  such  inquiries  and  conveia- 
tion  relating  thereto;  and  the  half-yearly  meetings  of 
the  proprietors  had  at  all  times  absolute  control  over 
all  the  deeds  and  papers  of  the  company ;  amongst 
which,  the  said  indenture  of  the  29th  of  August  1634, 
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and  the  reversionary  lease  of  the  30th  q{  August  1834,  i84o. 
in  which  was  fully  recited  the  said  agreement  of  the  y^^^ 
18th  of  February  1834,  constantly  were;  and  the  direc-  v. 

tors,  of  whom  the  Appellant  was  one  from  the  3d  of 
March  to  the  14th  of  October  1836,  had  the  power 
at  all  times  of  inspecting  the  same ;  and  at  his  request 
and  by  special  appointment  with  him,  Mr,  Four^ 
driniery  the  solicitor  of  the  company,  on  the  19th  of 
June  1836,  attended  on  the  Appellant  at  his  counting- 
house,  and  occupied  upwards  of  two  hours  in  reading 
over  and  examining  and  explaining  the  said  reversion- 
ary lease  and  the  various  recitals  therein  contained ; 
and  the  Appellant  took  down  in  writing  full  and  par- 
ticular notes  of  the  material  contents  of  the  said  lease, 
and  expressed  his  entire  satisfaction  therewith,  and 
directed  Mr.  Fourdrinier  to  prepare  a  copy  thereof 
for  the  table  of  the  directors,  which  was  accord- 
ingly done. 

The  bill  then  charged  that,  after  deducting  all  the 
payments  made  to  the  said  Lord  Audley  from  the  said 
sum  of  110,000  /.,  there  remained  due  to  his  Lordship 
the  sum  of  50,082/.  55.  11  ^.,  including  the  sum  of 
25,000/.,  part  thereof,  allowed  by  him  to  remain  in 
the  hands  of  the  directors  for  the  term  of  three  years 
to  enable  them  to  work  the  mines,  and  which  three 
years  had  expired ;  upon  which  event  the  said  Lord 
Audley  became  entitled  to  demand  and  have  from  the 
company  the  whole  of  the  50,082/.  5^.  lie?.,  together 
with  the  arrears  of  the  rent  of  50/. :  That  in  this  state 
of  the  company's  accounts  the  said  Lord  Audley,  on 
the  14th  of  January  1837,  departed  this  life,  having 
first  duly  made  and  published  his  will,  wherein  he 
appointed  this  Respondent  and  his  Lordship's  eldest 
son,  George  Edward,  now  Lord  Audley,  executors  and 
trustees  ot  the  same  :  That  the  said  will  had  been  duly 
proved  in  the  Court  of  Prerogative  in  Ireland,  and 
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1840.  probate  thereof  granted  unto  this  Respondent,  sanng 
ViGBRs  *^^  right  of  the  said  testator^s  son,  George  Edward 
'^'  Lord  AtuHej/f  who  was  a  minor :  And  the  bill  further 
charged  that  various  applications  had  been  made  to 
the  directors  and  shareholders  of  the  West  Cork  Min- 
ing Company,  during  the  life  of  the  late  Lord  Audley^ 
for  payment  of  the  said  balance  of  50,082/.  5<.  lldL, 
in  consequence  of  which  it  was,  at  a  general  meeting 
of  the  proprietors  of  the  said  company  held  on  the 
3d  of  Augfist  1836,  reported  by  a  committee  specially 
appointed,  amongst  other  things,  that  the  payment  to 
the  said  Lord  Audley  should  be  10,000/.  before  the 
1st  of  July  1837,  5,000/.  before  the  1st  of  July  1838, 
and  5,000/.  before  the  1st  of  July  1839,  making  in 
all  20,000  /.  on  account  of  the  sum  then  due  to  him, 
and  that  the  remainder  of  the  debt  should  bear  interest 
from  the  1st  of  July  1839,  and  which  report  was,  tt 
the  said  meeting,  read  by  the  Respondent ;  and  the 
Appellant  at  said  meeting  enforced  upon  the  proprie- 
tors present  the  necessity  of  immediately  subscribing 
the  new  capital  to  enable  the  directors  to  prosecute 
the  works  upon  a  proper  scale ;  and  at  said  meeting 
the  report  and  account  presented  by  the  directon 
were  approved  of,  and  the  resolutions  proposed 
and  seconded  thereon  were  carried  unanimously: 
That  in  pursuance  of  the  said  recommendatiai 
contained  in  the  said  report,  and  with  a  view  to  the 
receipt  of  such  additional  capital,  this  Respondent  and 
the  other  directors,  in  the  beginning  of  the  month  of 
October  1836  (the  said  Lord  Audky  having  required 
payment  of  a  further  instalment  on  account  oi  said 
purchase  money),  came  to  a  resolution  that  this 
Respondent  should  be  at  liberty  to  accept  bilk  rf 
exchange,  as  managing  director  on  behalf  of  the 
company,  for  any  sum  not  exceeding  10,000/.,  n^ 
tiable  in  favour  of  the  said  Lord  Audley^  in  part  pay- 
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mentof  the  said  balance  of  110,000/.  agreed  to  be        1S40. 
paid  to  him ;  but  that  notwithstanding  that  resolution,       Yigbrs 
in  consequence  of  the  interference  of  the  Appellant,  ^' 

the  said  acceptances  were  not  made,  but  the  accept- 
ance thereof  was  postponed,  and  never  afterwards 
passed,  although  at  the  time  there  was  outstanding 
and  due  a  very  large  sum  on  foot  of  calls  made  upon 
the  proprietors  of  the  company,  exclusive  of  the  said 
additional  capital  of  55,000/.  then  in  progress  of 
being  raised ;  and  which  would  have  been  raised  but 
for  the  conduct  of  the  Appellant  and  others  of  the 
shareholders,  whom  he  had  induced,  from  represen- 
tations made  to  them,  to  join  with  him  in  resisting 
or  postponing  the  said  payment  to  the  said  Lord 
Audley  in  his  lifetime ;  nor  have  the  directors,  though 
often  since  the  death  of  the  said  Lord  Audley  required 
80  to  do,  made  any  further  payment  or  advance  to  the 
Respondent,  as  executor  of  his  Lordship,  on  account 
of  the  said  balance  of  50,082/.  5^,  lld.y  although 
the  said  directors  have  no  just  or  legal  claim,  or 
reason  for  refusing  the  same. 

The  bill  then  charged  that  the  Appellant  and 
TimiM  and  others,  also  shareholders  in  the  company, 
on  several  occasions  suggested  and  proposed  to  this 
Respondent  that  it  would  be  desirable  to  purchase  up 
all  the  small  holders  of  shares,  so  that  the  shares  in 
the  company  should  be  held  by  eight  or  ten  persons 
at  most ;  that  an  intimation  having  been  lately  made 
to  the  Appellant  by  a  shareholder  of  his  intention  to 
sell  and  transfer  his  shares  in  the  company,  the  Ap- 
pellant dissuaded  him  from  so  doing,  by  an  assurance 
that  the  said  mines  and  royalties  were  worth  upwards 
of  300,000  /.,  and  that  a  fortune  would  be  made  of 
the  same :  And  after  charging  that  the  company  and 
its  directors,  officers  and  agents,  had  in  their  posses- 
sion various   deeds,   books  of  accounts,  resolutions, 
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1840.        receipts,   documents,  and   writings    relating  to  the 
VioBRs      niatters  aforesaid,  and  from  which,  if  produced,  the 
truth  of  such  matters  would  appear ;  The  bill  prayed 
that  an  account  might  be  taken  of  the  sum  due  to  this 
Respondent,  as  executor  of  Lord  Audlejfy  on  foot  of 
the  purchase-money  of  the  lease  executed   by  him 
to  the  Respondent ;  and  also  on  account  of  the  inte- 
rest of  the  sum  of  25,000  /.,  part  of  the  purchase- 
money,  and  the  rent  of  60/.  a  year  reserved  by  the 
lease ;  and  that  it  might  be  declared  that  the  members 
of  the  West  Cork  Mining  Company  were  bound  to 
pay  this  Respondent,  as  such  executor,  the  balance 
due  on  foot  of  said  accounts,  the  Respondent  eng^ng 
to  give  credit  for  the  several  sums  so  paid  as  before 
stated  to  the  Lord  Audley  in  his  lifetime ;  and  that  in 
taking  such  accounts,  the  Respondent  might  be  de- 
clared entitled  to  credit  for    such  sums  on  account 
for  interest  of  the   balance   of    the    said  purchase- 
money,  he  being  willing,  and  offering  to  make  all 
just  allowances,  and  give  all  just  and  proper  credits; 
and  that  all  just  accounts  might  be  taken ;  and  in 
case  the  balance  due  on  foot  of  the  said  purchase- 
money  should  not  be  paid.within  such  time  as  should 
be  directed,  that  the  same  might  be  declared  a  lien  on 
the  estates  and  interest  in  the  said  lease,  and  that 
the  same  might  be  sold  for  payment  thereof;  and  that 
a  receiver  might  be  appointed  pending  the  cause. 

The  Appellant  put  in  his  answer  to  the  bill  in 
January  1838  ;  and  in  the  month  of  March  following 
he  filed  a  cross  bill  against  both  Respondents,  makiif 
a  case  to  the  same  effect  as  the  defence  set  up  by 
his  answer,  but  more  extensive  for  relief  on  behalf 
of  the  company. 

The  cross  bill,  as  amended  on  the  14th  of  Apr^ 
1838^   stated,   among  other    things,    that  the  late 
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Lord  Audley  being  in  the  year  1819  seised  of  the  ^^ 
said  estates  in  fee-simple,  subject  to  the  said  lease  to 
fV.  Hullj  granted  the  said  two  annuities  to  C.  and  •/. 
Gage :  That  there  were  indications  on  the  estates  that 
they  contained  veins  of  copper  and  other  minerals ; 
but  that  prior  to  that  year  no  attempt  had  been  made 
to  explore  them,  or  to  open  and  work  any  mines  or 
quarries  on  them:  That  early  in  1819  Lord  Audley 
employed  Mr.  Griffith  to  examine  specimens  of  ores 
alleged  to  have  been  found  on  the  estates,  but  that 
his  analysis  afforded  no  test  to  judge  of  the  value  of 
the  ore  on  the  estates,  as  there  was  no  proof  that  the 
specimens  submitted  to  him  were  found  on  the  estates, 
or,  if  found  there,  were  fair  average  specimens  of  the 
ore  on  them.  The  cross  bill  then  stated  the  surveys 
and  reports  by  Griffith  in  the  years  1819  and  1821, 
and  Lord  Audley'^  application  in  1822  to  the  Com- 
missioners of  Public  Works  in  Ireland^  for  a  loan  to 
enable  him  to  explore  and  work  the  mines ;  that 
the  Commissioners  referred  the  examination  of  the 
proposed  security  to  Mr.  Frazer^  and  he  examined 
Matthew  Luke^  who  had  been  for  some  time  employed 
by  Lord  Audley  on  the  Cappagh  mines,  and  was 
under  his  Lordship's  influence;  that  the  material 
parts  of  his  examination  (which  this  bill  set  forth) 
were  untrue,  and  no  reliance  could  or  ought  to  be 
placed  on  any  report  or  representation  founded  on 
such  examination ;  that  Frazer  made  a  return  to  the 
Commissioners,  founded  on  the  said  examination  and 
other  information  collected  by  him,  and  the  Commis- 
sioners were  induced  to  lend  Lord  Audley  6,000  /.  on 
mortgage  of  the  estates  and  mines. 

The  cross  bill  further  stated,  that  in  the  year  1823, 
persons  of  extensive  mineralogical  attainments,  prac- 
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1840.  ^ic^I  ^  ^6^1  ^  theoretical,  had  given  reports  decidedly 
^r^""^  unfavourable  to  the  productiveness  of  these  mines; 
V.  particularly  a  Mr.  ViviaUj  a  mining  captain  of  great 
^^^  experience,  and  Mr.  John  Tayhr  of  London^  who  was 
generally  reputed  to  have  had,  at  that  time,  a  greater 
knowledge  than  any  other  person  of  mining  porsoits; 
and  that  he,  immediately  after  his  visit  to  these  mines 
in  1820,  and  frequently  afterwards,  stated  his  onfii- 
vourable  opinion  of  them  to  the  late  Lord  jtudkif. 
This  bill  then  stated  the  agreement  with  the  Mioiiig 
Company  of  Ireland^  as  stated  in  the  Respondent's 
bill ;  and  that  soon  after  the  execution  of  that  agree- 
ment, it  was  stipulated  by  that  company  that  they 
should  pay  oiF  the  said  mortgage  and  redeem  the  saki 
annuities,  and  become  creditors  of  Lord  Audlqf  for 
the  sums  to  be  so  paid,  with  interest ;  and  that  suck 
stipulation  was  made  by  reason  that  the  said  intended 
lease  to  them  would  not  have  been  a  valid  lease 
unless  made  with  the  assent  of  the  grantees  of  the 
annuities  and  of  the  mortgage,  or  unless  the  annui- 
ties and  mortgage,  and  the  securities  for  the  same, 
were  either  assigned  to  the  intended  lessees  or  re- 
deemed. And  the  cross  bill  set  forth  the  assignments 
of  the  said  securities  to  trustees  for  the  said  Mining 
Company,  and  the  demise  of  the  mines  to  It.  Pwrdjft 
their  secretary ;  and  then  stated,  that  in  the  year 
1824,  or  shortly  afterwards,  the  said  Mining  Cofli- 
pany  commenced,  and  from  that  time  down  to  and 
until  nearly  the  end  of  1880,  continued  to  work  part 
of  the  said  mines ;  and  that  the  directors  of  tkit 
company  from  time  to  time  made  reports  in  whidi 
favourable  mention  was  made  of  the  mines,  quairieit 
and  minerals  on  the  said  estates ;  but  notwitfastandiif 
such  reports,  the  fact  was  that,  prior  to  the  end  of 
tlie  year  1830,  the  said  Mining  Company  had  laid  out 
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12,000/.  and  upwards  upon  the  said  demised  premises,       1840. 

without  obtaining  any  adequate  return.  Viobrs 

The  cross  bill  then  stated,  that  such  was  the  situ-       J^- 

Pike. 

ation  of  the  late  Lord  Audley  at  the  time  of  granting 
the  said  lease,  that  about  the  24th  of  September  1824, 
he  raised  a  sum  of  money  by  the  sale  of  an  annuity  of 
130/.  to  one  Brophj/j  and  made  the  same  payable,  by 
an  indenture  of  that  date,  out  of  the  said  royalty-rent 
reserved  by  the  said  lease  of  the  6th  of  September 
1824  ;  that  he  continued  in  embarrassed  circum« 
stances,  and  so  distressed  for  money  that  from  time  to 
time,  in  the  years  1827,  1828,  and  1829,  he  charged 
the  said  estates  and  mines  with  various  sums  by  way  of 
mortgage  and  otherwise,  to  Henry  Jadis  and  fVilliam 
Henry  Green  and  others,  and  confessed  several  judg- 
ments for  the  purpose  of  securing  several  debts ;  and 
that  finally,  by  indentures  of  lease  and  release,  dated 
respectively  the  22d  and  23d  of  December  1829,  and 
made  by  and  between  the  said  Lord  Audley  of  the  one 
part,  and  Anthony  Pattison  and  Henry  Shackell  of  the 
other  part, — ^the  release  reciting  that  Lord  Audley  was 
desirous  of  converting  into  money  all  the  aforesaid 
estates  and  mines,  and  had  determined  to  vest  the 
same  in  the  said  Pattison  and  Shackell  as  trustees  for 
that  purpose,  and  to  assign  the  purchase  money  to 
arise  from  the  sale  thereof  (under  the  powers  con- 
tained in  an  indenture  dated  the  21st  of  Jtdy  1828, 
in  such  indenture  of  release  mentioned)  to  them, 
upon  the  trusts  thereinafter  declared; — it  was  wit- 
nessed, that  for  the  considerations  therein  mentioned, 
Lord  Audley  granted  unto  the  said  Pattison  and 
Shackellf  and  their  heirs^  all  the  said  estates  and 
mines,  to  hold  the  same,  subject  to  the  said  lease  and 
incumbrances,  to  the  use  of  them^  their  heirs  and 
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1B40.        assigns  for  ever,  upon  trust  to  sell  the  same  as  therein 
ViGBRs      mentioned ;  and  out  of  the  monies  thereby  to  arise  to 
V*  retain  the  costs,  &c.  and  then  to  ^ay  the  several  an- 

nuities, mortgages,  and  incumbrances  affecting  the 
same;  with  a  power  therein  contained  to  authorise 
Lord  Audlej/  to  raise  money  by  way  of  debentures  on 
the  said  estates  and  mines  until  the  sale  thereof;  and 
the  said  trustees  were  thereby  directed  to  indorse  (m 
the  said  release  a  memorandum  of  each  debentare : 
That  before  the  end  of  the  year  1830  Lord  Audio/ 
executed  various  debentures  in  favour  of  various  pe^ 
sons,  for  sums  amounting  to  6,240/.;  and  that  memo- 
randums of  such  debentures  were  indorsed  on  the  said 
last-mentioned  indenture  of  release,  whereby  the  said 
estates  and  mines  became  further  charged  with  the 
said  sum  of  6,240  /.,  and  interest  thereon. 

The  cross  bill  then  stated  that  the  Mining  Com- 
pany of  Ireland  J  at  and  immediately  after  the  time 
of  taking  said  lease  o{  September  1824,  and  during 
the  period  the  mines  were  in  their  occupation,  had 
been  extensively  engaged  in  working  mines  in  dif- 
ferent parts  of  Ireland^  to  a  considerable  profit,  and 
that  the  persons  so  employed  by  them  had  conside^ 
able  experience  in  mining  operations,  and  were  well 
qualified  to  form  an  opinion  as  to  the  probability  of 
working  said  mines  to  advantage ;  but  that  on  a  care- 
ful consideration  of  the  state  and  prospects  of  soch 
concerns,  the  directors  of  that  company  came  to  the 
resolution  of  abandoning  the  mines  so  demised  as 
aforesaid,  as  being  the  least  profitable  of  all  their  con- 
cerns, and  those  by  which  the  company  was  then  sus- 
taining and  likely  to  sustain  considerable  loss ;  and 
that  consequently,  towards  the  end  of  the  year  1831* 
the  said  company  abandoned  the  said  demised  pre- 
mises, and  withdrew  their  capital :  That  the  mines 
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and  quarries  remained  deserted  and  unworked  during       vl^^ 
the  years  1832  and  1833  ;  and   the   said  company      Vigbrs 
having  no  expectation  whatever  of  working  them  to       pj^g, 
advantage,  became  desirous  of  surrendering  the  said 
lease ;  and  after  various  negotiations  on  the  subject, 
the  said  Lord  Audley  agreed  to  accept  the  surrender : 
And  accordingly,  by  an  indenture  dated  the  23d  of 
August  1832,  executed  by  and  between  Purdy  of  the 
first  part,  the  then  surviving  trustees  of  the  Mining 
Company  of  the  second  part.  Lord  Audley  of  the  third 
part,  and  Wilkinson  of  the  fourth  part, — reciting  the 
lease  of  the  6th  of  September  1824,  and  that  shortly 
aflter  the  execution  thereof,  Purdy,  by  the  orders  of 
the  directors  of  the  said  Company,  of  and  for  the  use 
of  the  company,  had  caused  sums  of  money  amount- 
ing to  12,000/.  and  upwards,  to  be  laid  out  in  the 
erection  of  buildings,  and  steam  and  other  engines, 
and  works,  upon  the  premises  demised  by  the  said 
lease,  and  in  exploring,  draining,  and  other  necessary 
preparations  for  working  the  mines  to  advantage,  and 
in  the  diligent  working  thereof  pursuant  to  the  provi- 
sions of  the  said  lease,  and  according  to  the  best  of  his 
skill  and  the  most  improved  system  of  conducting 
such  works  ;  and  further  reciting  the  indenture  of  the 
23d  of  December  1829,  and  that  Lord  Audley  was 
desirous  of  obtaining  possession  of  the  mines  and  pre- 
mises discharged  from  the  said  lease,  and  had  proposed 
to  Purdy  that  he  should  execute  an  assignment  of  the 
several  premises,  mines,  and  royalties  demised  thereby, 
to  a  trustee,  for  the  use  of  Lord  Audley ; — it  was  wit- 
nessed that  Purdy  did,  for  the  nominal  consideration 
therein  mentioned,  with  the  consent  of  the  trustees  of 
the  said  company,  assign  the  said  demised  premises, 
together  with  all  and  every  the  buildings,  steam  and 
other  engines,  and  other  the  works  and  improvements 
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1840.       then  standiog  upon  or  under  all  or  any  of  the  said 
VioRRs      demised  premises^  to  fVilkimant  his  executors,  admi- 

^  nistrators,  and  assigns,  for  the  residue  of  the  said  term 

of  31  years,  subject  to  the  payment  of  the  rent  or 
royalty,  and  the  performance  of  the  covenants  in  such 
lease  contained;  and  the  said  Lord  Audley  thereby, in 
consideration  of  such  assignment,  released  Pnrdjf  and 
the  company  from  all  the  covenants  and  agreements 
contained  in  such  lease.  And  the  bill  then  alleged 
that  it  was  manifest  from  the  recitals  in  this  inden- 
ture of  assignment,  notwithstanding  any  of  the  pre* 
ceding  reports  and  surveys,  that  the  said  mines,  quarries 
and  minerals,  instead  of  being  a  source  of  profit  to 
the  said  company,  had  caused  them  a  loss  of  sevml 
thousand  pounds. 

The  cross  bill  further  stated  that,  in  September  1833, 
the  said  Mining  Company,  by  their  secretaiy  PurAft 
filed  their  bill  in  the  Court  of  Chancery  in  Irdtmik 
against  the  said  Lord  Audley ^  J.  Pike^  W.  H.  Grtei^ 
A.  Pattisouj  H.  Shackell^  and  other  persons;  and 
thereby  prayed  that  an  account  might  be  taken  of 
what  was  due  to  the  said  Mining  Company  in  re- 
spect of  the  securities  held  in  trust  for  them  as  afoie- 
said,  for  principal,  interest,  and  costs,  and  that  the 
same  might  be  paid  by  a  day  to  be  named ;  and  in 
default  of  such  payment,  for  such  relief  as  is  usual  en 
a  bill  of  foreclosure  in  that  Court ;  and  that  such  suit 
was  then  depending.  And  the  bill  further  stated 
that  Lord  Audley*s  difficulties  kept  increasing,  and 
that  he  was  from  time  to  time  under  the  necessity  of 
raising  money  by  granting  debentures,  under  the 
power  therein  in  that  behalf  mentioned,  but  the  gran* 
tees  of  such  debentures  gave  inadequate  sums  of 
money  for  such  debentures :  That  Thomas  Pike^  a 
brother  of  J.  Pike,  was  one  of  the  debenture  crediton 
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by  a  debenture  dated  the  12th  of  July  1833,  granted       i84o. 
to  him  for  the  nominal  sum  of  1,100/.,  and  that  on      ^^"^^ 
that  day  Lord  Audley  had  granted  such  debentures,         v. 
including  such  last^mentioned  debenture,  to  the  nomi-         ^^** 
nal   amount  of  23,719/.;   that  in  or  prior  to  the 
month  oi  October  1833,  he  was  introduced  to  /.  Pike 
by  the  said  T,  Pike^  for  the  purpose  of  consulting 
together  about  the  affairs  of  Lord  Atidley,  and  devising 
the  means  of  extricating  him  from  his  difficulties,  or 
at  any  rate  of  raising  money  for  his  then  pressing 
occasions:  That  by  the  end  of  the  year  1833,  Lord 
Audley  granted  other  debentures  under  the  aforesaid 
power  to  the  amount  of  3,700/. ;  so  that  by  the  end  of 
that  year  the  charges  and  incumbrances  on  the  said 
estates  and  mines  amounted  to  above  40,000/.,  and 
the  income  of  the  said  estates  was  then  only  the  rent 
of  680/.  Irish  currency;  that  at  that  time  Lord  Audley 
and  J.  Pike  were  fully  aware  that  Lord  Audley  was 
not  in  possession  of  any  letters,  surveys,  valuations, 
or  reports,  respecting  the  state  and  value  of  the  said 
mines,  on  which  they  or  any  stranger  thereto  could 
rely;  and  in  consequence  they  determined  to  employ 
some  person  of  reputation  to  make  a  survey  and  valua- 
tion of  the  said  estates  and  mines,  with  a  view,  by  the 
agency  of  /.  Pike^  of  either  disposing  of  the  estates 
and  mines,  or  of  forming  a  company  to  purchase  or 
take  the  mines,  or  of  raising  further  sums  of  money 
on  the  credit  thereof;  and  that  in  the  autumn  of  the 
year  1833,  they  engaged  Adam  Murray  to  make  such 
survey  and  valuation — he  having  been  previously  con- 
sulted about  the  said  mines,  and  having  suggested 
that  perhaps  a  company  might  be  formed  to  work 
them:  That  in  October  1833,  Murray  carefully  in- 
spected and  valued  the  said  estates  and  mines,  and 
made  a  report  thereon,  dated  the  13th  oi  November 
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1840.        1833 ;  and  that  he  valued  the  fee-simple  and  inherit- 

VioEBs  ^^^^  ^f  ^^^  ^^  estates  and  tithes  at  the  sum  of 
^^^  72,334/.  95.  9rf.,  and  the  fee-simple  and  inheritance 
of  the  mines  at  20,000/.;  making  together  the  sum  of 
92,334/.  9  s.  9d.  The  cross  bill,  after  setting  forth 
long  extracts  from  the  report,  alleged  that  it  was 
afterwards  discovered  that  the  said  report  and  valua- 
tion was  in  some  respects  inaccurate,  and  that  Murray 
had  formed  too  favourable  an  opinion  of  the  slate 
quarries  on  the  said  estates,  and  that  the  manganese 
thereon  was  of  so  poor  a  quality  as  to  be  unfit  for  the 
purposes  for  which  manganese  is  usually  applied ;  and 
that  the  Respondent  Pike  paid  Murray  for  the  sur- 
vey, valuation,  and  report. 

The  cross  bill  further  stated,  that  soon  after  the 
Respondent  Pike  and  the  late  Lord  Audley  became 
acquainted  with  each  other.  Pike  became,  and  con- 
tinued till  his  Lordship's  death,  his  confidential  agent 
and  adviser ;  and  that  they  and  Thomas  Pike  consulted 
together  as  to  the  means  of  extricating  his  Lordship 
from  his  difiiculties,  and  of  obtaining  for  him  an  exor- 
bitant consideration  for  a  lease  of  the  said  mines  and 
minerals :  That  between  the  months  of  October  1833 
and  February  1834,  they  devised  a  scheme  to  form  a 
company,  to  consist  of  3,300  shares  at  60/.  each,  to 
take  a  lease  of  the  said  mines  and  minerals  for  such 
exorbitant  consideration,  and  which  they  fixed  at 
165,000/.,  to  be  paid  partly  in  money  to  be  raised  by 
sale  of  shares  in  the  said  intended  company,  and 
partly  by  assigning  to  Lord  Audley  1,100  in  the 
company,  at  the  amount  of  65,000/.  (the  price  of 
them  at  par) ;  the  said  /.  and  T.  Pike  stipulating 
and  Lord  Audley  agreeing  that  J.  Pike,  in  consider- 
ation of  his  having  suggested  and  of  his  joining 
in   such  scheme,  and  planning  such  company,  and 
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inducing  it  to  agree  to  take  sucli  lease  and  pay  such       }^^^\ 
exorbitant  consideration,  should  have  given  to  him 
for  his  own  absolute  use  600  of  the  shares  so  to  be 
allotted  to  Lord  Audley^  amounting  at  par  to  25,000/.; 
and  that  T.  Pike,  for  his  services  in  promoting  the 
said  scheme  and  plans,  should  have  given  to  him  for 
his  absolute  use  95  of  the  shares  so  to  be  allotted  to 
Lord  Audley,  amounting  at  par  to  4,750/. ;  and  that,  as 
it  would  be  necessary  to  name  such  persons  as  direc- 
tors of  the  company  who  would  concur  in  the  said 
plans  and  schemes,  or  who  at  any  rate  would  not 
oppose  them,  it  was  at  the  same  time  agreed  by  the 
said  J.  and  T.  Pike  and  Lord  Audley^  that  the  quali- 
fication of  each  director  of  such  intended  company 
should  be  15  shares,  and  that  Lord  Audley  should  give 
to  each  of  the  directors,  out  of  the  shares  so  to  be  al- 
lotted to  him  as  aforesaid,  15  shares,  amounting  at  par 
to  750/.  for  each  director:  That  by  means  of  these 
plans,  schemes,  and  agreements,  it  was  arranged  that 
out  of  the  consideration  of  165,000  /.,  J.  and  T.  Pike 
and  the  said  directors  were  to  have  transferred  to  them 
700  shares,  equal  at  par  to  35,000/.,  part  of  such  con- 
sideration of  165,000/. ;  and  that,  in  pursuance  of  the 
said  scheme,  W.  H.  Green  and  /.  C.  Fourdrinier  by 
their  direction  prepared  and  settled  the  draft  of  the 
indenture  dated  the  18th  of  February  1834,  and  no 
barrister  or  conveyancer  was  consulted  in  the  pre- 
paration of  it.     The  cross  bill  then  stated  that  inden- 
ture and  the  schedule  containing  a  prospectus  of  the 
company  (all  which  have  been  already  stated  in  the 
statement  of  the  original  bill) ;  and  that  before  many 
copies  of  that  prospectus  had  been  published,  a  second 
prospectus  was  printed  in  the  same  words  and  figures 
as   the   first,  excepting  that   in  the  second  George 
Prkkelt  and  William  fVehh  Ellis  were  substituted  as 
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1840.       directors  in  the  place  of  Lieutenant  colonel  JenJdn 
y^^^     and  fV.  Wilkinson.     (See  this  prospectus,  mpra,  670). 
V'  The  cross  bill  then  charged ,  that  at  the  respective 

times  when  the  consideration  of  1 65,000 /.  was  fixed 
upon,  and  when  the  indenture  of  the  18th  of  Februr 
ary  1 834  was  executed,  there  had  not  been  any  survey 
or  valuation  of  the  said  mines,  quarries,  and  minerals 
since  the  said  survey  hy  Adam  Murray j  and  that  they 
were  in  the  same  state  (excepting  that  they  were  more 
dilapidated)  as  when  they  were  surveyed  and  valued 
by  him  in  October  1833 ;  and  that  the  sum  of  1 65,000(. 
was  fixed  upon  without  reference  to  any  survey  or 
valuation,  and  was  not  founded  on  any  calculations 
relative  to  the  value  of  the  said  mines,  quarries,  and 
minerals ;  and  that  such  sum  of  165,0002.  was  fixed 
upon  as  being  the  largest  sum  which  it  was  thought 
by  the  parties  could  be  named  without  exciting  such 
inquiries  and  suspicions  as  might  endanger  the  whole 
scheme:  That  the  sum  of  20,000/.  was  the  utmost 
value  of  the  fee-simple  and  inheritance  of  the  said 
mines ;  and  that  the  excess  of  price  between  the  sums 
of  20,000/.  and  165,000/.,  being  145,000/.,  was  a  frau- 
dulent contrivance  of  «7.  and  T.  Pike  and  Lord  Avi* 
ley  to  plunder  the  subscribers  to  the  said  company: 
That  the  proviso  in  the  indenture  of  the  18th  o(  Fdh 
ruary  1 884,  that  the  intended  lease  should  be  subject 
to  all  prior  incumbrances  charged  on  the  mines,  was  a 
gross  fraud  on  the  subscribers  to  the  company :  That 
the  shares  stipulated  to  be  given  to  J.  and  T.  Pike 
were  not  mentioned  in  that  indenture,  lest  it  might 
create  jealousy  or  suspicion  in  the  minds  of  those 
who  might  become  shareholders  in  the  company: 
That  several  of  the  material  statements  in  the  pro- 
spectuses were  grossly  and  fraudulently  untrue,  to  the 
knowledge  of  J.  and  T.  Pike,  and  of  Lord  AwU^; 
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and  such  untrue  statements  were  inserted  therein  to        1840. 
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aid  their  fraudulent  plans,  and  the  better  to  delude  yigers 
individuals  to  become  members  of  the  company ;  and 
the  prospectuses  were  so  worded  as  to  induce  bond 
fide  subscribers  to  believe  that  the  165,000/.  was  the 
purchase  money  for  the  fee  simple  of  the  said  mines, 
and  not  the  consideration  for  a  lease  only. 

The  cross  bill  next  stated,  that  in  pursuance  of  the 
plans  and  frauds  aforesaid,  and  with  the  concur- 
rence of  the  said  Lord  Audley  and  71  Pike^  the  Re- 
spondent J.  Pike,  on  the  21st  of  February  1834,  pre- 
sented his  petition  to  the  House  of  Commons,  stating 
that  certain  mines  and  quarries  had  been  purchased 
by  him  and  others  in  the  county  of  Cork^  and  that  it 
would  materially  advance  their  interest  if  they  were 
incorporated  for  the  purpose  of  more  effectually  work- 
ing the  said  mines,  and  praying  for  leave  to  bring 
in  a  bill  for  incorporating  the  directors  and  share- 
holders in  an  undertaking  established  for  that  pur- 
pose :  That  the  said  petition  was  referred  to  a  Com- 
mittee :  That  John  Davis  was  the  agent  employed  as 
the  solicitor  for  the  bill :  That  in  the  entries  on  the 
Journals  of  the  House,  the  name  of/.  Pike  was  by  mis- 
take written  J.  Fime  :  That  on  the  evening  of  the  21  st 
of  Fehmary  1 834  an  abstract  of  the  said  petition  was 
duly  made  to  be  entered  in  the  Journals ;  and  after 
such  abstract  had  been  made,  J.  Fike  took  the  said  pe- 
tition from  the  Journal  Office,  and  the  same  has  ever 
since  been  in  his  possession  or  power :  That  the  loss  of 
it  was  reported  to  the  said  Committee,  and  thereupon 
J.  Davis  produced  to  them  a  paper  writing  purport- 
ing to  be  the  draft  of  such  petition,  and  the  said 
Committee  on  the  14th  of  March  1834  reported  the 
loss  of  the  said  petition  to  the  House :  That  leave 
having  been  given  to  bring  in  the  bill,  the  same  was 
brought  in  and  read  a  first  time  the  20th  of  AfareA,  and 
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1840.       read  a  second  time  andcommitted  on  the  25th  of  March: 
VioBRs      That  after  it  had  been  committed  it  became  necessary 
^'  to  produce  the  deed  establishing  the  said  company ; 

and  thereupon  /.  C  Fourdrinier^  Richard  fVamefardy 
and  /.  Davis,  with  the  concurrence  of  J.  and  T.  Pike 
and  Lord  Audley,  prepared  the  draft  of  such  deed,  and 
the  same  was  afterwards  ingrossed,  and  is  an  indenture 
dated  the  5th  of  April  1834,  and  executed  by  and 
between  the  Respondent  Pike  and  Richard  IVame^ 
ford  of  the  one  part,  and  the  several  persons  whose 
names  and  seals  are  subscribed  thereto  of  the  other 
part;  namely,  the  said  Lord  Audley,  J.  and  T.  Pike, 
Wameford,  Davis,  and  thirty-three  other  persons, 
whose  names  were  set  forth  in  the  said  bill  as  the 
persons  who  had  entered  into  a  subscription  towards 
raising  a  sum  as  a  joint  stock  for  the  purpose  of  work- 
ing certain  mines  and  quarries  in  the  county  of  Cork 
to  or  in  which  they  were  or  might  thereafter  become 
entitled  or  interested,  and  any  other  mines  or  works  in 
Ireland  to  or  in  which  they  might  become  entitled 
or  interested;  and  such  indenture  recited  that  J. 
Pike,  on  behalf  of  himself  and  a  certain  company 
intended  to  be  formed,  had  agreed  with  the  present 
proprietor  of  certain  mines  thereinafter  mentioned 
for  a  lease  of  the  said  mines,  with  the  right  of  work- 
ing the  same  for  61  years  at  a  reserved  rent  of  50/. 
per  annum,  the  said  company  paying  off  the  incum- 
brances thereupon,  with  all  the  manorial  rights  ap- 
pertaining thereunto ;  which  lease  was  to  contain  full 
powers  and  authority  for  the  working  of  the  same, 
and  for  the  extracting  therefrom  copper,  slate,  man- 
ganese, building  and  paving  stone,  and  all  metals, 
fossils,  and  other  mineral  substances. 

The  cross  bill  then  alleged  that  no  mention  was 
made  in  the  last-mentioned  indenture  of  the  considera- 
tion of  165,000/.,  or  any  other  consideration  for  such 
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lease,  save  the  said  rent  of  50/.;  that  the  name  of  Lord        1840. 
Audley  as  the  proprietor  of  the  mines  was  not  men-      vioers 
tioned  therein  :  That  the  said  indenture  was  produced,  «^- 

and  the  execution  thereof  by  the  several  parties  afore- 
said proved,  before  the  said  Committee,  who  on  the  2Gth 
of  May  1834,  reported  to  the  House  that  they  had 
examined  the  allegations  in  the  bill  and  found  the 
same  to  be  true,  after  which  the  said  bill  was  read  a 
third  time  and  passed :  That  nearly  all  the  statements 
by  means  of  which  the  said  bill  was  so  passed  were  un- 
true; in  particular  the  statements  in  the  said  petition 
that  J.  Pike  and  others  had  purchased  the  said  mines 
and  quarries  thereby  referred  to :  That  out  of  the  thirty- 
eight  persons  who  executed  the  said  indenture  of  the 
6th  oi  April  1834,  fourteen  never  subscribed  to,  and 
never  held  any  shares  in  the  said  company ;  and  that 
out  of  such  38  persons,  and  in  addition  to  the  said 
14,  T.  and  J.  PikCj  MuthveUj  Jacobf  and  Warneford^ 
had  not  subscribed,  or  intended  to  subscribe  to  the 
said  company,  and  were  not  the  original  holders  of 
any  shares  therein,  except  the  shares  agreed  to  be 
given  to  them  by  Lord  Audley ;  and  that  out  of  such  38 
persons,  18  only  subscribed  and  were  original  share- 
holders in  the  company,  to  the  number  of  206  shares 
out  of  the  3,300  into  which  the  capital  of  the  com- 
pany was  divided  ;  and  of  such  1 8  persons,  7  before 
the  month  of  October  1836  sold  the  shares  held  by 
them,  96  in  number,  and  two  of  them,  holding  be- 
tween them  90  shares,  sold  theirs  before  they  had 
paid  any  instalments  ;  so  that  the  original  bond  fide 
subscribers  were  but  16  persons,  for  110  shares 
only. 

The  cross  bill,  after  stating  the  progress  of  the  said 
bill  in  the  House  of  Lords,  and  that  the  Committee 
of  the  Lords  reported  they  had  found  the  allegations 
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1840.  therein  to  be  true,  and  that  the  bill  was  read  a  third 
YiGERs  ti^6  ^^^  passed  by  that  House  on  the  21stof  Jtme 
1834,  charged  that  nearly  all  the  statements  by  means 
of  which  it  passed  the  House  of  Lords  were  untme, 
and  that  throughout  the  whole  of  the  proceedings  the 
indenture  of  the  18th  of  February  1834  was  stadi- 
ously  concealed  from  both  Houses,  and  was  never  (m 
any  occasion  stated  to  either  of  them»  or  to  any  Com- 
mittee of  either  House.  And  the  cross  biU,  after 
further  stating  that  the  said  bill  became  an  Act  of 
Parliament,  having  received  the  Royal  assent  on  the 
27th  of  June  1 834,  and  after  reciting  some  of  its 
principal  provisions^  charged  that  no  reference  was 
made  therein  to  any  agreement  with  Lord  Audley  for 
the  purchase  from  him  of  the  lease  of  any  mines, 
quarries,  or  minerals,  or  to  any  agreement  for  invest- 
ing the  whole  of  the  proposed  original  capital  of  the 
projected  company  in  the  purchase  of  the  inheritance, 
or  in  the  obtaining  a  lease  of  the  said  mines :  That 
before  the  said  Act  of  Parliament  was  passed,  J.  Pik 
and  Lord  Audley  had  been  informed  by  counsel  and 
others,  and  they  well  knew,  that  it  was  not  in  the 
power  of  Lord  Audley  to  grant  any  valid  lease  of  the 
said  mines,  and  that,  without  paying  off  the  incum- 
brances affecting  the  estates,  the  lease  covenanted  to 
be  granted  by  the  indenture  of  the  18th  of  Februanf 
1834  would  be  altogether  invalid;  and  as  evidence 
thereof,  and  of  the  frauds  therein  detected,  the  lull 
charged  that  opinions  of  counsel  were  obtained  on 
behalf  of  persons  having  charges  on  the  said  estates, 
and  that  before  the  passing  of  the  Act  these  opinions 
were  communicated  or  known  to  J.  Pike^  Dam^ 
FourdrmieTf  and  Lord  Audley :  That  pending  the 
progress  of  the  said  bill  in  Parliament,  J.  Pike  and 
Lord  Audley  submitted  specimens  of  the  manganese 
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ore  found  on  the  said  estates  to  Mr.  Potter^  an  opera-       1840. 
tive  chemist,  who  analysed  them,  and  found  that  the      viobrs 
ore  was  so  poor  as  to  contain  only  about  1 7  per  cent.  »• 

of  manganese,  of  inferior  quality ;  so  that  such  ore 
was  wholly  unfit  for  the  purposes  to  which  it  is  usually 
applied,  and  was  of  scarcely  any  value ;  and  Potter 
made  a  written  report  of  such  analysis  to  J.  Pike  and 
Lord  Audley  before  the  Act  of  Parliament  received 
the  Royal  assent:  That  upon  the  Act  having  been 
obtained,  J.  and  T.  Pike  and  Lord  Audley  published 
a  third  prospectus,  in  which  reference  was  made  to 
an  analysis  by  Potter  of  the  copper  ore  found  on  the 
estates,  but  studiously  concealing  the  report  made 
by  him  in  regard  to  the  manganese,  and  instead  of 
referring  to  such  report,  described  the  manganese  as 
*'  perfectly  inexhaustible,  and  that  the  costs  of  raising 
and  exporting  it  do  not  exceed  3  «.  Qd.  per  ton,  ex- 
clusive of  freight,  which  is  trifling;  the  quality  is 
equal  to  that  of  the  best  Cornish  manganese ;  and  the 
cargoes  can  readily  be  disposed  of  at  Liverpool  and 
other  ports,  at  prices  varying  from  1 1,  to  10/.  per 
ton ;  this  fact  is  proved  by  reference  to  the  Liverpool 
price  current :"  And  such  third  prospectus  concluded 
thus :  "  The  directors  have  commenced  operations, 
and  confidently  expect  to  declare  a  dividend  in  Au- 
gust or  September.  London^  30th  June  1834."  And 
the  cross  bill  also  alleged  that  in  the  two  prospectuses 
issued  in  February  1 834,  it  was  stated  that  it  was 
proposed  to  raise  a  sum  of  166,000/.,  being  the  pur- 
chase money  for  the  mines  mentioned  therein ;  but 
that  in  the  third  prospectus  no  reference  was  made 
either  to  such  former  prospectuses,  or  any  statement 
made  of  any  mines  having  been  purchased;  and  in- 
stead thereof,  the  following  paragraph  was  substituted : 
**  It  was  originally  proposed^  for  effecting  the  purposes 
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}^^      herein  set  forth,  to  raise  the  sum  of  165,000/.  by 
YiGERs      shares  of  50/.  each,  15/.  to  be  paid  as  a  first  deposit. 

Pike.  ^°^  ^^^  remainder  by  subsequent  instalments,  but  no 
instalment  was  to  be  called  for  at  less  than  two  months' 
distance,  nor  any  to  exceed  10/.  per  share.  In  pur- 
suance of  a  power  given  by  the  Act  passed  for  incor- 
porating the  company,  this  capital  has  been  increased 
to  the  total  amount  of  220,000/.;  and  the  55,000/. 
thus  added  to  the  capital  first  stated  will,  in  a  similar 
manner,  be  raised  by  the  immediate  issue  of  fresh 
shares  of  50/.  each,  on  which  also  15/.  will  be  re- 
quired as  a  deposit,  and  the  remainder  by  instalments 
similarly  regulated." 

The  cross  bill  then  stated,  that  as  soon  as  the  said 
Act  was  obtained,  the  1,100  shares  agreed  to  be  al- 
lotted to  Lord  Audley  as  part  of  the  consideration  for 
the  lease,  were  disposed  of  thus: — 995  of  them  were 
entered  in  the  name  of  Lord  Audley j  1 5  in  the  name 
of  J.  Pike,  and  15  each  in  the  names  of  the  said 
Ruthven,  Prickett,  Jacob,  Moon,  EUis,  and  fVameford 
respectively :  That  as  between  /.  and  T.  Pike,  Lord 
Audley y  and  IVarneford,  the  said  7  qualifications  of  15 
shares  each,  amounting  to  105  shares,  were  so  as  afore- 
said disposed  of  amongst  the  said  directors  of  the  com- 
pany, pursuant  to  the  agreement  in  that  behalf  con* 
tained  in  the  indenture  of  the  18th  of  February  1834; 
but  that  in  fact  neither  that  indenture,  nor  any  copy 
nor  fair  abstract  thereof,  was  ever  communicated  to 
Ruthven,  Prickett,  Jacob,  Moon,  and  Ellis,  or  any  of 
them,  until  the  latter  end  of  the  year  1836  or  begin- 
ning of  1837;  but  they  were  informed  generally  by 
J.  Pike  that  he  had  arranged  with  Lord  Audley  that 
Lord  Audley  should  make  each  director  of  the  com- 
pany a  present  of  1 5  shares  out  of  the  1 ,1 00  shares 
allotted  to  him :  That  the  disposing  and  distribution 
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of  the  said  105  shares  amongst  the  said  directors        1840. 
was  a  corrupt  and  fraudulent  transaction :    That  by      vioerb 
means  of  the  representations  contained  in  the  third  *'• 

prospectus,  and  the  active  exertions  of  the  said  direc- 
tors who  had  been  so  bribed  and  corrupted  by  Lord 
Atidlej/f  2,194  of  the  remaining  2,200  shares  in  the 
said  company  were  disposed  of  before  the  month  of 
April  1836  :  That  the  affairs  of  the  company,  though 
managed  and  conducted  ostensibly  by  /.  Pike^  Ruth- 
©en,  Prickettf  Jacob,  Moon,  JSllisy  and  JVamefordj 
until  the  death  of  Ruthven  in  the  beginning  of  the 
year  1836,  were  under  almost  the  exclusive  manage* 
ment  and  conduct  of  J.  Pike  and  Lord  Audley :  That 
in  June  1834,  J.  Pike  and  Lord  Audley  engaged 
apartments  in  Salvador  House  for  offices  for  the 
company,  and  the  offices  of  the  company  continued  to 
be  in  some  apartments  in  that  house  from  that  time 
until  the  month  oi  July  1837  :  That  in  order  to  effect 
their  objects,  and  secure  to  themselves  the  management 
and  control  over  the  affairs  of  the  company,  /.  Pike 
and  Lord  Audley  resided  in  such  apartments  until  the 
death  of  Lord  Audley  in  January  1837  :  That  while 
the  affairs  of  the  company  were  so  managed,  and 
about  the  month  of  August  1834,  J.  Pike  and  the 
said  Lord  Audley  agreed  to  disregard  the  indenture  of 
the  18th  of  February  1834,  and  to  suppress,  and  in 
fact  did  suppress,  the  contents  thereof  from  all  persons 
but  their  own  confidential  adherents ;  and  to  substi^ 
tute,  as  in  fact  they  did,  the  assignment  and  lease 
hereafter  mentioned,  in  the  place  of  the  lease  by  the 
said  indenture  of  the  18th  of  February  1834  cove- 
nanted to  be  granted  :  That  in  pursuance  of  such  last* 
mentioned  agreement,  the  indenture  of  assignment  of 
the  29th  oi  August  1834  was  executed,  and  the  same 
did  not  recite  or  refer  to  the  indenture  of  the  18th  of 
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1840.       February  1834,  and  did  not  contain  any  covenant,  on 
VioBRs     ^^^  P^^  ^f  either  the  said  Wilkinson  or  Lord  AudUg, 

^'  that  either  the  lease  of  the  6th  of  September  1824,  or 

the  indenture  assigning  the  same  to  Wilkinson^  was 
valid,  or  that  the  said  lease  was  not  subject  to  charges 
or  incumbrances,  or  for  quiet  enjoyment  of  the  demised 
premises  during  the  remainder  of  such  lease,  or  that 
Wilkinson  or  Lord  Audley  had  authority  or  power  to 
make  the  assignment  contained  in  the  indenture  of 
the  29th  of  August  1834,  or  for  further  assurance, 
or  any  covenant  whatever  ;  which  omissions  this  bill 
charged  to  be  further  evidence  of  the  coUosion  of 
J.  Pike  with  Lord  Audley^  and  were  in  themselves 
a  fraud. 

The  cross  bill  then  set  forth  at  length  the  inden- 
ture, dated  the  30th  of  August  1834,  made  by  and 
between  Lord  Audley  of  the  one  part,  and  J.  Pike  of 
the  other  part,  whereby  the  reversionary  lease  for  i 
term  of  39  years  and  110  days,  to  commence  fnm 
the  expiration  of  the  lease  so  as  aforesaid  assigned  bj 
the  deed  of  the  29th  of  August  1834,  was  granted  to 
J.  Pike  as  the  managing  director  of  the  company; 
and  it  chained  that  the  indenture  of  the  18th  of 
February  1834  was  not  truly  recited  in  the  indentnie 
of  the  dOth  of  August  1834 ;  that  many  parts  of  the 
former  were  not  recited  in  the  latter,  but  were  fnn- 
dulently  omitted ;  that  neither  of  the  inden tores  of 
the  29th  and  SOth  of  August  1834  was  made  pn^ 
suant  to  the  agreement  contained  in  the  indenture  of 
the  18th  of  February  1834,  but  on  the  contrary  tfaej 
were  made  in  violation  of  such  agreement,  and  as  t 
substitute  and  instead  of  the  valid  and  sufficient  least 
thereby  covenanted  to  be  granted,  and  that  die 
covenants  on  the  part  of  Lord  Audley^  contained  in 
the  indenture  of  the  30th  of  August  1834,  were  not 
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such,  or  were  not  the  only  covenants,  which  ought  to        i840. 
have  been  contained  therein  ;  and  the  indentures  of      Vigers 
the  29th  and   80th  of   August  1834    could  not  be 
deemed  and  were  tiot  an  execution  or  performance  of 
the  agreement  contained  in  the  indenture  of  the  18th 
of  February  1834  :  That  the  indentures  of  the  18th 
of  February y  29th  and  30th  of  August  1834,  were 
never  shown  to,   or  their  true  substance  and  effect 
explained  or   known  to,   Ruthven,   Prickett^  Jacobs 
Moon,  and  EUis;    and  that  such  indentures,  toge- 
ther with  other  deeds  and  papers,  were  placed  in  a 
box  under  the  seals  or  keys  kept  by  J.  Pike  and 
two  other  directors ;    so  that  the  box  could  not  be 
opened,  or  the  deeds  and  papers  therein  contained  be 
examined  or  even  referred  to,  without  the  consent 
of  such  three  directors ;  that  to  increase  the  diflSculty 
of  examining  or  referring  to  them,  the  box  containing 
them  was  deposited  with  Messrs,  fVilliSiPercwal,  &Co. 
the  bankers  of  the  company ;  that  no  copy  or  copies, 
or  abstract  or  abstracts,  of  the  said  indentures  were 
made  for  the  use  of  the  directors  or  members  of  the 
company,  until  the  year  1837,  and  the  said  Ruthven, 
Prickett,  Jacob,  Moon  and  Ellis,  as  well  as  nearly  all 
the  members  of  the  company,  were  until  that  year 
kept  in  ignorance  of  the  dates,  parties  to,  and  true 
substance  and   effect  of  the  said   three   indentures, 
except  that  the  Appellant  in  August  1836  saw  the 
indenture  of  the  29th  of  August  1 834 ;  but  Uiat  it  was 
stated  by  /.  Pike  and  Lord  Audley  to  the  other  direc- 
tors of  the  company,  that  Lord  Audley  had  executed 
such  lease  to  J.  Pike  as  managing  director,  or  had  en- 
tered into  such  a  binding  agreement  with  him  as  such 
managing  director,  as  entitled  him.  Lord  Audley,  to  be 
paid  the  said  sum  of  110,000 1,  in  addition  to  the  1,100 
fthares  in  the  company,  except  the  sum  of  25,000 /^ 
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1840.        which  Lord  Audley  had  agreed  to  allow  the  company 
to  retain  for  three  years,  without  interest. 

The  cross  bill  further  stated,  that  as  the  members 
of  the  company  paid  in  their  subscriptions,  J.  PUn 
paid  Lord  Audley  out  of  the  monies  of  the  company 
divers  sums  on  account  of  the  said  sum  of  110,OOOiL; 
and   that    before  the  23d  of  February   1835  Lord 
Audley  had  got  paid  to  himself  or  to  his  use,  out  of  ike 
monies  and  assets  of  the  company,  sums  ainountiDg 
to  14,746/.  Is.  lid. :    That  of  the  said  110,000/^ the 
sum  of  95,253/.  ISs.  id,  remained  then  unpaid, and 
Lord  Audley  was  well  aware  it  was  in  the  power  of/, 
and  2\  Pike  to  defeat  the  plans  and  schemes  aforesaid, 
and  to  prevent  his  Lordship  ever  getting  paid  mA 
remaining  sum ;  and  that  on  the  said  23d  of  Fdmh 
ary  1835,  the  existing  charges  and  incumbrances  oo 
the  said  estates,  having  priority  to  the  indenture  of  the 
18th  of  February  1834,  amounted  to  35,0002.  and  up- 
wards, and  Lord  Audley  was  then  indebted  to  diven 
persons,   exclusive  of  the  said  charges  and  incom- 
brances,   to  a  very  large  amount,  and  greatly  dis- 
tressed for  want  of  money :  That  the  said  charges  and 
incumbrances,  and  the  distresses  and  embarrassments 
of  his  Lordship,  were  well  known  to  J.  and  T.  PUx^ 
and  on  or  some  short  time  before  the  23d  of  Febnr 
ary  1835  J.  Pike  reminded  his  Lordship  of  the  agree- 
ment that  he,  Lord  Audley^  would  give  him,  J.  Pikif 
500  of  the  1,100  shares  in  the  said  company  for  bis 
own  use ;  and  during  the  said  month  of   Februargf 
J.  Pike  had  frequent  conversations  with  Lord  Audbg^ 
and  represented  to  him  that  the  carrying  the  said 
plans  and  schemes  into  effect,  and  the  obtaining  the 
payment  of  the  95,253/.,  would  extricate  his  Lord^ip 
from  his  difficulties ;  and  on  several  occasions,  and  in 
particular  on  the  said  23d  of  February  1 835,  he  inli- 
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mated  to  his  Lordship  that  his  only  chance  of  being  1840. 
extricated  from  his  difficulties  depended  on  the  exer- 
tions of  him,  •/.  Pike :  That  in  these  circumstances, 
Lord  Audlejf^  on  the  23d  of  February  1835,  indorsed 
the  certificates  of  500  shares  in  the  said  company,  and 
delivered  them  to  J.  Pike  for  his  own  use,  and  they 
were  transferred  to  him  in  the  company's  books: 
That  after  the  500  shares  were  so  delivered  and  trans- 
ferred to  J.  PikCj  he  sold  7  out  of  the  517  shares  then 
standing  in  hiis  name,  at  a  premium  of  3/.  a  share, 
that  is,  for  the  sum  of  371  /. ;  and  on  the  next  day  he 
sold  8  more  of  such  shares  at  par,  that  is,  for  the  sum 
of  400/.;  and  on  the  3d  of  Ma^vh  1835  he  sold  16 
more  of  such  shares  at  par,  that  is,  for  the  sum  of 
800  /.  The  cross  bill,  after  stating  various  circum- 
stances as  evidence  of  fraud  in  the  transfer  of  the  said 
600  shares  to  J.  Pike,  and  the  like  circumstances  con- 
nected with  the  transfer  of  the  95  shares  to  T.  Pike, 
further  stated^  that  throughout  the  year  1835  the 
shares  in  the  said  company  were  either  at  par  or  bore 
a  premium,  and  that  the  said  95  shares  were  on  the 
6th  of  May  1835  well  worth  4,750/.:  That  the  105 
shares  given  to  the  seven  directors  as  aforesaid,  the 
500  shares  given  to  /.  Pike,  and  the  9  5  shares  given 
to  T.  Pike,  were,  at  the  times  of  the  respective  trans- 
fers, well  worth  5,^50/.,  25,000/.,  and  4,750/.  respec- 
tively, making  together  the  sum  of  35,000/. ;  and  that 
the  gifts  of  the  said  105,  500,  and  95  shares  were 
fraudulent  returns  of  part  of  the  said  consideration  of 
165,000/.,  and  were  evidence  that  the  said  sum  was  a 
grossly  fraudulent  and  extravagant  consideration,  and 
beyond  the  true  value  of  the  lease  covenanted  to  be 
granted  by  the  said  indenture  of  the  18th  of  February 
1834,  by  at  least  the  sum  of  35,000/. 

The  cross  bill  then  stated,  that  the  concerns  and 
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1840.       afiaii's  of  the  company,   and   the    said   mines  and 
VioBRs      quarrieB,  remained  under  the  exclusive  control  and 
p]'^^       management  aforesaid  until  the  dd  of  JkfarchlSU: 
That  between  the  18th  of  February  1834,  and  the 
3d  of  March  1836,  the  outlay  of  the  company,  ex- 
clusive of  payments  made  to  or  to  the  use  of  Lord 
Audley^  amounted  to  30,000/.  and  upwards ;  and  that 
the  receipts   of  the  company,  exclusive  of  subscrip- 
tions paid  by  the  members  during  the  same  period, 
amounted  to  less  than  4,000  /. :  That  E.  Saiukwdl 
Ruthven  died  in  February  1836,  and  on  the  3d  of 
March  following  the  Appellant  was  elected  a  director 
of  the  company  in  his  stead :  That  on  the  14th  of 
October  1836,  he  sent  to  the  other  directors  his  re- 
signation of  the  office  of  a  director :  That  during  the 
six  months  that  he  was  a  director  he  discovered  gene- 
rally that  the  affairs  of  the  company  had  been  greitfy 
mismanaged,  and  divers  frauds  had  been  practked  on 
the  company  by  the  directors ;  and,  finally,  that  the 
lease  so  covenanted  to  be  granted  as  aforesaid  had 
never  been  granted :  That  such  lease,  if  it  had  been 
granted,  was  not  worth  more  than  20,000/.,  and  thit 
the  consideration  of  165,000/.  was  groasly  exorbitant 
and  fraudulent.    The  cross  bill  further  stated,  that 
the  Appellant,  holding  252  shares  in  the  said  com* 
pany,   and  John  Fam  TiminSj   holding  240  shares 
therein,  on  the  28th  of  October  1^36,  did,  under  the 
circumstances  aforesaid,  file  their  bill  of  complaint  ii 
the  Court  of  Chancery  in  England^  on  behalf  of  them- 
selves and  all  other  the  members  of  the  said  ochh- 
pany,  except  the  defendants  thereto,  against  the  said 
Lord  Audley^  J.  Pikcj  Prickett,  Moon,  JE//u,  Wame- 
ford,  Jacob,   T.  Pike,  J.  Davis,  and  Angela  Solati 
praying  that  the  said  defendants  might  answer  such 
bill,  and  that  it  might  be  declared  that  the  aforesaid 
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agreement  to  pay  Lord  Audley  the  sum  of  165,000/.        ib40. 
was  fraudulent,  and  that  the  said  company  were,  in      vigbbs 
the  circumstances  in  the  said  bill  mentioned,  entitled  ^' 

to  the  said  leases  of  the  6th  of  September  1824  and 
30th  oi  August  1834,  at  and  for  the  true  and  just 
value  thereof;  and  that  it  might  be  declared  that 
such  value  was  the  aforesaid  sum  of  20,000/.,  or  that 
it  might  be  referred  to  the  Master  to  inquire  and 
ascertain  the  value,  or  set  a  value  on  such  leases ;  and 
to  take  an  account  of  all  payments  on  account  of  the 
145,000/.^  or  such  other  sum  as  should  be  found  to 
exceed  the  real  or  fair  consideration  which  ought  to 
have  been  paid  for  the  lease  acquired  by  or  on 
account  of  the  said  company,  of  the  said  mines,  &c. 
[The  prayer  of  that  bill,  and  of  a  supplemental  bill 
also  filed  in  the  Court  of  Chancery  in  England^  were 
then  set  forth,  together  with  several  orders  of  injunc- 
tion granted  by  the  Lord  Chancellor  and  Vice- Chan- 
cellor: see  Vigers  v.  Lord  Audley ^  8  Sim.  333; 
2  Myl.  &  C.  40  ;  and  9  Sim.  72  &  408.] 

The  cross  bill  then  stated,  that  the  said  late  Lord 
Audley  transferred  315  shares  of  the  residue  of  the 
said  1,100  shares,  into  the  name  of  the  present  Lord 
Audley^  who  was  then  under  age;  that  no  consi- 
deration was  ever  given  for  them,  and  that  such 
transfer  was  fraudulent  and  voluntary :  That  the  said 
Lord  Audley  died  in  January  1837:  That  the  total 
monies  paid  to  him  or  for  his  use,  in  respect  of  the  said 
110,000/.,  amounted  to  the  sum  of  59,917/.  14^.  1^  : 
That  the  said  Act  of  Parliament  was  so  framed  as  to 
render  it  difficult  to  remove  the  directors,  and  in  con- 
sequence the  Appellant  and  Timins,  in  February  1837, 
applied  for,  and  in  June  1837  obtained,  an  Act  for 
amending  and  enlarging  the  provisions  of  the  former 
Act ;  and  measures  were  thereupon  taken  to  remove 
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1S40.       J-  Pike  and   the   other  directors  of  the  company: 

ViGBBs      ^^^  ^h^y  ^^  *^^^  meantime  further  mismanaged  the 
V.  affairs  of  the   company;    and    the   Appellant   and 

Imins,  on  behalf  of  themselves  and  all  other  mem- 
bers of  the  company,  except  the  said  defendants,  in 
February  1837  filed  their  bill  of  revivor  and  supple- 
ment in  the  Court  of  Chancery  in  England,  against 
the  present  Lord  Audley,  as  the  heir-at-law  of  the  late 
Lord  Audley^  and  against  J.  Pike  and  other  persons ; 
and  thereby  prayed^  among  other  things,  that  the  said 
suits  might,  as  against  the  present  Lord  Audley  as 
such  heir  as  aforesaid,  and  also  as  against  the  legal 
personal  representatives  of  the  late  Lord  Audley% 
when  such  there  should  be  duly  constituted,  stand 
and  be  revived,  &c. ;  and  that  the  Respondent  Lord 
Audley  might  answer  the  said  original  and  sup- 
plemental bills,  and  the  bill  of  revivor,  &c.;  and 
that  the  injunctions  granted  by  the  Vice-chancellor 
and  Lord  Chancellor  might  be  revived  and  extended 
to  restrain  J.  Pike,  Prickett,  and  Wamefordj  their 
attorneys  and  agents,  from  prosecuting  or  commenc- 
ing any  action  or  any  proceedings  for  recovering 
or  receiving  any  calls  from  any  of  the  shareholders 
of  the  said  company,  and  from  otherwise  acting  as 
directors  thereof,  or  intermeddling  in  the  manage- 
ment or  in  the  affairs  of  the  said  undertaking,  or  dis- 
posing of  or  receiving  any  of  the  monies  or  properties 
thereof;  and  to  restrain  all  the  defendants  thereto, 
directors  aforesaid,  from  preventing  the  Appellant 
and  Timins  from  having  access  to  the  books,  accounts, 
letters,  &c.  relating  to  the  said  undertaking ;  and  that 
pending  such  suits,  and  until  some  proper  persons 
should  be  appointed  directors  of  the  company  in  the 
stead  of  •/.  Pike^  Pricketty  and  Wamefordj  some 
proper  person  or  persons  might  be  appointed,  by  and 
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under  the  direction  of  the  said  Court,  manager  and        i84o. 
receiver;  and  that  a  manager  and  receiver  of  the  mines      viob»« 
and  property  of  the  company  might  be  appointed. 

The  cross  bill  next  stated  that  on  the  25th  of 
March  1837  probate  of  the  last  will  of  the  late  Lord 
Audley  was  granted  to  J.  Pike  by  the  Court  of  Pre- 
rogative in  Ireland^  whereby  he  became  the  sole  legal 
representative  of  the  said  Lord  Avdley  in  Ireland; 
and  that  pending  the  proceedings  in  the  suits  in  Eng- 
land,  and  on  the  23d  of  March  1837^  he,  as  such 
representative,  filed  his  bill  in  the  Court  of  Chancery 
in  Ireland,  against  the  company,  making  all  the  share- 
holders parties  defendants  thereto,  except  Charles  EU 
kington,  who  was  not  then  made  a  defendant :  That 
when  that  bill  was  filed,  Elkington  had  been  elected  a 
temporary  director  of  the  company  on  the  recommen- 
dation of  J.  Pike,  and  fifteen  shares  in  the  company, 
part  of  the  ninety-five  shares  given  to  T.  Pike,  were 
on  the  11th  of  March  1837  transferred  to  Elkington, 
and  he  was  then,  by  the  fraudulent  contrivance  of  J. 
Pike  and  others,  and  for  the  purposes  after  mentioned, 
nominated  a  temporary  director  of  the  company;  and 
J.  Pike,  on  the  10th  of  May  1837,  amended  his  bill 
by  adding  Elkington  as  a  defendant  thereto:  That 
the  said  second  Act  of  Parliament  was  passed  on  the 
30th  of  June  1837,  and  a  meeting  of  the  shareholders 
of  the  company  was  advertised  to  be  held  on  the  2  7th 
of  July,  for  the  purpose  of  removing  J.  Pike  from 
being  a  director,  and  T.  Pike  from  being  an  auditor 
of  the  company,  and  for  the  election  of  new  direc- 
tors and  an  auditor:  That  immediately  after  the 
appearance  of  such  advertisement  in  the  London 
Gazette,  J.  Pike  obtained  an  order  for  liberty  to  amend 
his  bill ;  and  on  the  13th  of  July  1837,  he  amended 
it  by  stating  that  clause  in  the  Act  of  Parliament 
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184a  which  empowered  the  company  to  sue  or  to  be  sued  in 
the  name  of  a  director  as  nominal  plaintiff  or  defen* 
dant ;  and  on  the  same  day  he  further  amended  said 
bill,  by  striking  out  1 50  defendants  thereto,  and  only 
leaving  the  name  ofJElkimgion  as  the  nominal  defendant 
on  behalf  of  the  company :  That  although  MlkimgUm 
resided  in  Londauy  and  out  of  the  jurisdiction  <^  the 
Ifish  Court  of  Chancery,  and  although  no  order  for 
service  of  process  upon  him  had  been  obtained,  and 
although  no  subpctna  to  appear  or  other  process  had 
been  issued  against  him  out  of  this  Court,  yet  J.  Pike 
on  the  said  12th  of  July  caused  an  appearance  to  be 
entered  for  him  as  the  nominal  defendant  on  behalf 
of  the  company  :  That  although  Elkington  resided  in 
Londouj  and  need  not  have  appeared  to  said  bill, 
nor  have  filed  his  answer  until  three  months  after  his 
appearance,  according  to  the  rules  of  that  Court,  yet 
he,  without  the  knowledge  of  the  other  members  of 
the  company,  or  without  acquainting  them  with  his 
intentions,  came  over  immediately  to  Ireland^  and 
filed  a  collusive  answer  to  said  bill  on  the  1 7th  of 
July  1837,  thereby  admitting  all  the  material  facts 
charged  by  the  bill,  and  not  raising  one  point  in 
favour  of  his  co-partners,  whose  rights  he  and  J.  Pike 
thus  sought  to  bind  without  their  knowledge :  That  on 
the  27th  of  July,  Elkington  ceased  to  be  a  director  of 
said  company,  and  on  the  30th  J.  Pike  joined  issae 
with  him,  whom  he  had  thus  coUusively  made  the 
nominal  defendant  on  behalf  of  the  company. 

The  cross  bill  further  stated,  that  on  the  28th  of 
June  1837,  letters  of  administration  of  the  estate  of 
the  late  Lord  Audleyj  limited  to  the  purposes  of  the 
suits  in  Englandj  were  granted  by  the  proper  Eccle* 
siastical  Court  there  to  Samuel  Bakewell,  who  there- 
upon became,  for  the  purposes  of  such  suits,  his  legal 
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personal   representative  in  England:  That  J.  Pike        1840. 
and  others  of  the  said  directors  having  taken  ad  van-      Vioras 
tage  of  the  time  which  necessarily  elapsed  between  ^• 

the  calling  and  holding  the  above-mentioned  meeting, 
to  further  misconduct  themselves,  the  Appellant  and 
TiminSf  on  the  22d  oi  July  1837,  filed  their  second 
bill  of  revivor  and  supplement  in  the  Eriglish  Court 
of  Chancery,  against  the  present  Lord  Audley^  J.  Ptkcy 
JSlkingtaUf  Bakewell,  and  otiier  persons ;  and  that  such 
bill  prayed  an  injunction  to  restrain  J.  Pike  from  pro- 
secuting his  said  suit,  and  from  taking  any  other  pro- 
ceedings against  the  company,  at  law  or  in  equity, 
in  Ireland ;  or  if  the  Court  should  be  of  opinion  that 
J.  Pike  was  entitled  to  proceed  in  bis  said  suit,  that 
the  Appellant  and  Tiwins  might  be  let  in  to  defend  the 
same,  with  all  such  directions  and  authorities  as  might 
be  requisite  for  a  new  and  proper  defence  thereto,  or 
as  the  circumstances  of  the  case  might  require ;  and 
that  Elkington  might  be  restrained  from  confessing  or 
allowing  any  order  or  decree  to  be  taken  against  him 
in  the  said  suit,  save  under  the  direction  of  the  Court 
of  Chancery  in  England. 

The  cross  bill  further  stated^  that  the  Lord  Chan- 
cellor of  England^  on  the  31st  of  July  1837,  granted 
the  injunctions  as  prayed  against  J.  Pike  and  Elking^ 
ton :  That  all  the  suits  and  proceedings  menticmed  as 
having  been  instituted  in  the  Court  of  Chancery  in 
England  were  still  depending :  That  on  the  27th  of 
July  1837,  /.  Pike  was  duly  removed  from  the  situa- 
tion of  managing  director  of  the  company,  and  the 
Appellant  was  thereupon  elected  the  managing  direc- 
tor: That  copies  of  the  injunction  granted  by  the 
Lord  Chancellor  of  England  were  served  on  J.  Pike^ 
and  on  his  and  Elkington's  solicitors  in  the  suit  in 
Ireland ;  and  that,  notwithstanding  such  several  ser- 
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1840.  vices  and  not  regarding  said  injunction,  J.  Pike  still 
^^^^g  continued  his  proceedings  against  the  said  collusive 
V-  defendant  ^/ih'n^ton :  That  on  the  12th  and  16th  of 
October  1837,  the  Appellant  caused  other  copies  of 
said  injunction  to  be  served  upon  J.  Pike ;  but  that, 
in  contempt  of  said  injunction,  he  still  continued  to 
examine  witnesses  in  said  cause,  and  actually  entered 
a  rule  to  pass  publication  therein ;  upon  which  the 
Appellant,  as  the  managing  director  of  the  company, 
caused  an  application  to  be  made  to  the  Court  in 
Ireland^  and  an  order  was  made,  dated  the  20th  of 
November  1837,  whereby  the  name  of  JSlkingUm 
was  struck  out  as  the  nominal  defendant  in  the  said 
suit,  and  that  of  the  Appellant,  as  such  managing 
director  as  aforesaid,  was  substituted ;  and  the  Appel- 
lant, on  the  3d  of  January  1838,  filed  his  answer  in 
such  suit,  and  J.  Pike  on  the  26th  of  January  joined 
issue  therein. 

The  cross  bill,  after  stating  the  will  of  the  late  Lord 
Audley^  and  that  the  present  Lord  Audley^  who  was 
co-executor  with  Pike^  had  attained  his  age  of  31 
years,  but  had  not  proved  the  said  will,  prayed  that 
the  Appellant  might  have  the  benefit  of  the  said  injunc- 
tion so  granted  as  aforesaid  on  the  31st  of  July  1837; 
and  that  J.  Pike  might  be  restrained  by  the  injunction 
of  this  Court  (of  Chancery  in  Ireland)  from  further 
proceedings  in  the  said  suit  so  instituted  by  him  as 
aforesaid,  and  from  commencing  or  prosecuting  any 
proceedings  at  law  or  in  equity  against  the  Appellant 
as  managing  director,  or  against  any  other  director  of 
the  said  company,  in  respect  of  the  matters  aforesaid : 
But  in  case  the  Court  should  not  think  fit  to  award 
such  injunction,  then  that  it  might  be  declared  that 
the  said  consideration  of  165,000/.  was  exorbitant  and 
fraudulent,  and  that  the  proviso  in  the  indenture  of  the 
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1 8th  o{ February  1 834,  that  the  lease  thereby  covenanted        i840. 
to  be  granted  should  be  subject  to  all  and  every  prior      vigers 
incumbrance  charged  on  or  affecting  the  said  mines^  v. 

&c.,  was  fraudulent  and  ought  to  be  cancelled ;  and 
that  in  the  circumstances  aforesaid,  the  Appellant  on 
behalf  of  the  company,  or  the  company,  was  entitled 
to  such  lease  as  covenanted  to  be  granted  by  the  said 
indenture  at  the  true  and  fair  value  thereof,  in  case 
the  Respondents  or  either  of  them  could  grant  or 
procure  to  be  granted  a  good  and  valid  lease,  or  could 
procure  the  said  leases  of  the  6th  of  September  1824 
and  30th  of  August  1834  to  be  confirmed  by  all  neces- 
sary parties,  so  as  that  the  said  lease  covenanted  to  be 
granted,  when  granted,  or  that  the  said  two  leases, 
when  confirmed,  might  be  good  and  effectual  leases 
against  all  prior  and  other  incumbrances  charged  on 
or  affecting  the  said  mines,  &c. ;  and  that  the  Respon- 
dents might  be  decreed  jto  grant  or  procure  to  be 
granted  such  valid  lease  as  aforesaid,  or  procure  the 
said  two  leases  to  be  confirmed  at  and  for  such  true 
and  fair  value  as  aforesaid,  and  that  all  necessary 
directions  might  be  given  for  such  purpose  :  And  that 
it  might  be  declared,  that  under  and  by  virtue  of  the 
covenants  contained  in  the  said  indenture  of  the  18th 
of  February  1 834,  the  Appellant  or  the  company  was 
entitled  to  a  charge  or  lien  on  the  real  estates  of  the 
said  Lord  Audlej/j  for  and  in  respect  of  what  might  be 
found  due  to  the  company  from  his  estate  in  respect 
of  the  matters  aforesaid ;  and  that  it  might  be  referred 
to  the  Master  to  inquire  and  ascertain  such  true  and 
fair  value,  and  to  settle  such  valid  lease,  or  deed  or 
deeds  of  confirmation,  &c. ;  and  to  take  an  account  of 
all  sums  of  money  paid  to  or  to  the  use  of  the  said 
Lord  Audley,  in  respect  of  the  sum  of  110,000/.  with 
interest,  and  to  compute  interest  on  such  true  and  fair 
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iMK  value,  and  to  deduct  the  amount  of  such  true  and  fair 
VioKBs  ▼adue  and  the  interest  thereof  from  the  mcmies  so 
paid  and  the  interest  thereon,  and  to  ascertain  the 
difference  or  balance :  And  that  the  Respondents  might 
be  decreed  to  deliver  up  the  said  1,100  shares  to  be 
cancelled,  or  such  of  them  as  they  mi^t  be  aUe  to 
give  up,  and  that  the  value  of  such  as  might  not  be 
so  given  up  might  be  computed  at  par,  and  the 
amount  added  to  such  balance ;  and  that  the  Appel- 
lant, on  behalf  of  the  company,  might  be  declared  to 
have  a  lien  or  charge  on  the  said  valid  lease,  or  con- 
firmed leases,  for  such  balance  and  amount,  with  in- 
terest ;  and  that  the  Respondents  might  admit  assets, 
&c.  to  pay,  and  might  be  decreed  to  pay  the  Appel- 
lant what  might  be  so  found  due  to  the  company ; 
but  in  case  the  Respondoits  should  not  admit  assets 
of  the  said  Lord  Audley^  then  that  it  might  be  re- 
ferred to  the  Master  to  take  the  usual  and  all  neces- 
sary accounts  of  his  personal  estate  and  effects  and 
debts,  and  that  the  same  might  be  applied  in  a  due 
course  of  administration;  but  in  case  such  personal 
estate  and  effects  should  not  be  sufficient  for  payment 
of  what  might  be  so  found  due  with  interest,  then 
that  effect  might  be  given  to  the  said  lien  or  charge ; 
and  if  necessary,  that  the  said  lease  or  leases,  and  all 
or  a  sufficient  part  of  the  real  estates  of  the  said  Lord 
Audley^  might  be  sold,  and  the  proceeds  applied  in 
payment  of  what  might  remain  unpaid  of  what  might 
be  so  found  due  as  aforesaid,  with  interest ;  and  that 
for  the  several  purposes  aforesaid,  all  necessary  decla- 
rations might  be  made,  accounts  taken,  and  directions 
given :  But  in  case  the  Court  should  be  of  opinion 
that  the  Appellant  or  the  company  was  not  entitled 
to  have  the  said  consideration  of  165,000/.  reduced 
to  the  true  and  fair  value  of  the  lease,  or  that  the 
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Respondents  were  unable  to  grant  or  procure  to  be       1840. 
granted  such  valid  lease,  or  to  procure  such  con-      Viobrs 
firmation   as  aforesaid   of  the  said  two  leases,  then        ^^- 

PlK.B 

that  it  might  be  declared  that  the  indenture  of  the 
18th  of  February  1834  was  fraudulent  and  void  as 
against  the  company,  and  that  the  Respondents  might 
be  decreed  to  release  and  discharge  the  company  and 
the  Appellant  from  all  liability  under  the  same ;  but 
that  such  indenture  might  be  sustained,  so  as  to  charge 
the  real  estates  of  Lord  Audleyj  under  the  covenant 
therein  contained,  with  what  might  be  found  due  as 
aforesaid,  and  that  the  proviso  before  complained  of 
might  be  cancelled,  and  that  the  accounts  aforesaid 
might  be  taken  in  respect  of  the  said  payments  and 
shares;  and  that  an  account  might  be  taken  of  all 
sums  of  money  expended  by  the  company  in  opening 
and  exploring,  and  in  permanent  repairs  and  improve- 
ments, or  otherwise  properly  expended  on  the  said 
mines,  with  interest  thereon ;  and  that  the  Respon- 
dents might  admit  assets  of  Lord  Audley  sufficient  to 
pay  what  in  such  last  case  might  be  found  due  to  the 
Appellant  or  the  cinnpany,  and  might  be  decreed  to 
pay  the  same;  but  in  case  they  should  not  admit 
assets,  then  that  it  might  be  referred  to  the  Master  to 
take  the  usual  and  necessary  accounts  of  the  personal 
estate  and  effects  of  the  said  Lord  Audley^  and  that 
the  same  might  be  applied  in  a  due  course  of  admi- 
nistration ;  but  in  case  such  personal  estate  and  effects 
should  not  be  sufficient  for  what  might  be  found  due, 
then  that  effect  might  be  given  to  the  lien  or  charge ; 
and  if  necessary,  that  the  leases,  and  all  or  a  sufficient 
part  of  the  real  estates,  might  be  sold,  and  the  proceeds 
applied  in  payment  of  what  might  remain  unpaid  of 
what  might  be  so  found  due ;  and  that  for  the  several 
purposes  last  aforesaid,  all  necessary  declarations,  &c. 
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1840.        might  be  made;  the  Appellant,  on  behalf  of  the  com- 
ViGBHs      P^^y»  offering  to  make  all  just  allowances,  &c, ;  and 
V-  that  in  the  meantime  the  Appellant  might  have  the 

benefit  of  the  said  injunction,  granted  on  the  3l8t  of 
July  1837,  and  that  all  proceedings  might  be  stayed 
in  the  said  suit  of  Pike;  or,  in  case  such  injunction 
should  not  be  granted,  that  this  bill  might  be  taken 
as  a  cross  bill  in  the  said  suit;  and  that  the  Appel- 
lant or  the  company  might  have  such  other  relief  as 
the  case  might  require. 

The  Respondents  put  in  their  joint  answer  to  the 
cross  bill  in  April  1838,  and  thereby  stated  (among 
other  things)  that  they  believed  that  the  specimens 
of  ores  submitted  for  Mr.  Griffith's  analysis  in  1819 
were  ores  found  in  the  mining  district  of  Lord  Aud- 
ley's  said  estates,  and  were  fair  specimens  thereof: 
That  Griffith's  letter  to  Lord  Audleym  1819,  and  his 
and  Herdman's  reports  in  1819,  1820,  and  1821  (as 
stated  in  the  original  bill),  were  correct  representations 
of  the  mines  on  his  Lordship's  estates  :  That  they  be- 
lieved the  examination  of  Luke  by  Frazer  to  be  true,  and 
that  his  answers  were  fairly  given ;  and  that  the  Appel- 
lant himself  upheld  that  examination  to  the  share- 
holders on  many  occasions,  particularly  at  their  general 
half-yearly  meeting  on  the  3d  of  Augtist  1836,  when 
he  read  the  same  at  length  to  the  shareholders,  and 
spoke  most  highly  of  it,  as  one  proof,  among  others, 
of  the  great  value  of  the  said  mines :  And  the  Re- 
spondents set  forth  and  relied  on  Luke's  examination 
and  on  the  reports  made  by  Frazer  thereon,  and  also  in 
the  years  1 823, 1 824,  and  1 825,  as  strong  evidence  that 
the  said  mines  were  at  that  time  reputed  to  be,  and 
really  were,  of  very  great  value,  and  that  the  mining 
and  working  thereof  promised  to  be  a  highly  profitable 
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undertaking:    They  said   they    were   informed   and       ^}^^ 
believed   that   the   reports  of  Vivian  and  J.  Taylor      Vioers 
had  been  made  after  a  slight  examination  of  ihe  said       p^^^^ 
mining  district,  and  were  not  entitled  to  any  great 
consideration,  and  could  not  be  relied  on  in  contra- 
diction to  those  of  Griffith  and  Murray ;  and  that 
long  after  the  time  when  Taylor  was  alleged  to  have 
expressed   an    unfavourable    opinion   of   the   mines, 
Lord  Audley  was  so  fully  convinced  of  their  value 
and  productive  capabilities,  that  he  expended  several 
large  sums  of  money  in  working  them. 

The  answer  then  stated,  in  reference  to  the  trans- 
actions with  the  Mining  Company  of  Ireland^  that 
Lord  Audley  having  found  that  the  said  company  did 
not  pay  the  reserved  royalty  rent,  and  could  not  be 
prevailed  on  even  to  furnish  accounts  of  the  produce 
of  the  mines  and  the  quantities  of  ore  raised  there- 
out, and  having  without  effect  made  various  applica- 
tions to  them  to  obtain  from  them  an  account  of  his 
one-twelfth  part  of  the  ores  raised  by  them  from  the 
said  copper  mines,  which  they  had  worked  to  great 
advantage,  and  only  one  of  the  said  mines  (the  Cap- 
pagh  mine)  having  been  worked  by  that  company, 
although  they  had  covenanted  by  their  lease  to  work 
all  the  mines  and  quarries  comprised  therein,  he,  in 
the  month  of  October  1825,  made  a  proposition  to 
them  that  they  should  make  to  hima  surrender  or 
assignment  of  the  lease,  for  which  he  proposed  to  pay 
the  company  the  sum  of  40,000/.;  but  that  negotia- 
tion, after  pending  till  the  year  1826,  was  broken  off, 
the  said  company  having  increased  their  demands 
purposely  and  with  the  object  of  terminating  it, 
finding  the  mines  increasing  in  productiveness  and 
in  promise  of  future  profit:  That  subsequently,  in 
the   year  1831,  negotiations  were  again  set  on   foot 
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1840.       for  a  surrender  of  the  said  lease,  which  Lord  Aud- 
VioRHs      ^y  ^^^  advised   to  break   off,   and  did  break  off, 

^*  conceiving  the  terms  proposed  to  be  inequitable,  inas- 

much as  under  these  terms  the  company  would  have, 
besides  the  sum  of  12,000/.  required  by  them  to  be 
actually  paid,  received  about  28,000/.  worth  of  pro- 
duce from  the  mines :  That  the  true  cause  of  that  com* 
pany's  ceasing  to  work  the  mines,  was  the  necessity  for 
an  immediate  and  large  expenditure  of  capital,  in  case 
they  should  continue  to  work  them,  and  their  ina- 
bility to  command  such  capital ;  and  that  their  sole 
reason  for  surrendering  the  lease  on  the  terms  to 
which  they  acceded,  was  the  obtaining  a  release  from 
Lord  Audley  as  to  the  liabilities  which  they  had 
incurred  by  a  breach  of  the  covenants  contained  in 
the  lease. — [The  Respondents  set  forth  extracts  from 
the  half-yearly  reports  of  the  Mining  Company  rf 
Ireland,  from  October  1824  to  1829,  as  giving  most 
favourable  opinions  of  the  capability  and  productive- 
ness of  the  mines.] 

The  answer  then  stated,  as  to  the  introduction  of 
the  late  Lord  Atidley  to  the  Respondent  J.  Pikty  that 
T.  Pike  was  one  of  his  Lordship's  creditors,  by  a  de- 
benture dated  the  12th  o^  July  1833,  for  the  nominal 
sum  of  1,100/,  and  which  his  Lordship  deposited 
with  T.  Pike  J  to  secure  an  advance  made  by  the 
latter  of  a  sum  of  300/. ;  that  that  sum  was  afte^ 
wards  paid  to  T.  Pike  by  the  said  Lord  Attdley^  and 
no  further  sum  was  ever  claimed  on  foot  of  said 
debenture :  That  J.  Pike's  first  introduction  to  Lord 
Audley  was  by  his  brother  T.  Pike^  on  the  occasion 
of  said  loan  of  300/. :  That  his  Lordship  afterwards 
frequently  called  upon  J.  Pike  relative  to  certain 
advowsons  belonging  to  him ;  that  J.  Pike  managed 
the  same  very  successfully,  and  procured  by  means 
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thereof  considerable  sums  of  money  for  his  Lordship ;        i84o. 
and  that  it  was  not  until  the  end  of  the  year  1833,      vigbrs 
when  J.  Pike  had  finally  completed  the  arrangements  «'• 

respecting  said  advowsons,  that  Lord  Audley  and  he 
entered  into  communications  and  discussions  upon 
the  subject  of  his  Lordship's  Irish  properties,  and 
his  Lordship  laid  before  him,  amongst  various  other 
documents,  the  several  reports  and  letters  relating 
to  the  said  mines. 

The  answer,  after  traversing  the  statements  in  the 
cross  bill  relative  to  Murray'^  having  been  employed 
by  J.  Pike^  admitted  that  the  object  in  employing 
him  was  to  have  an  accurate  and  new  survey  of  the 
mines  and  estates,  for  the  purpose  of  disposing  of 
them,  or  raising  money  to  work  the  mines;  and  then 
proceeded  to  say  that  the  whole  of  the  allegations  in 
the  cross  bill  as  to  schemes  formed  by  J.  and  T.  Pike 
and  the  late  Lord  Audley^  to  form  the  West  Cork 
Mining  Company,  and  as  to  the  distribution  of  500 
and  of  95  shares  to  J.  and  T.  Pike,  and  the  motives 
put  forward  in  said  bill  for  such  distribution  of  the 
said  shares,  were  wholly  untrue,  and  had  been  put 
forward  solely  to  injure  and  scandalize  J.  Pike^  by 
falsely  imputing  to  him  such  unworthy  conduct: 
And  as  to  some  of  the  charges  in  the  cross  bill,  as  to 
the  deed  of  the  18th  of  February  1834,  the  answer 
stated  that  it  was  untrue  that  the  shares  so  as  afore- 
said given  to  J.  and  T.  Pike  were  purposely  omitted 
in  such  indenture,  lest  the  mention  should  excite 
jealousy  in  the  other  parties,  and  from  the  enormity 
of  such  gifts  create  suspicions  in  the  minds  of  those 
who  might  become  shareholders  in  the  company ;  and 
that,  as  to  the  15  shares  to  each  director,  the  provision 
relative  to  them  was  introduced  in  the  said  indenture 
after  mature  consideration ;  that  the  directors  were 
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1840.        under  the  necessity  from  time  to  time  of  giving  up  a 
ViGERs      gi'^at  portion  of  their  time,  and  some  of  them  almost 
^'  their  exehisive  attention,  to  the  company  upon  its  first 

formation,  some  of  them  having  to  go  to  Ireland  Xo 
perform  their  duties ;  and  for  the  purpose  of  giving 
the  said  directors  an  interest  in  the  undertaking,  and 
inciting  them  to  exertion  and  activity  in  promoting 
the  objects  of  the  company  and  advancing  the  inte- 
rests of  the  shareholders. 

The  answer,  in  reference  to  the  charges  in  the  cnw 
bill  as  to  the  proceedings  in  passing  the  Act  of  Pa^ 
liament,  denied  that  /.  Pike^  or  any  other  person  to 
his  knowledge,  took  the  petition  from  the  Journal- 
office  of  the  House  of  Commons,  or  that  the  same  was 
ever  in  his  possession  or  power,  or  of  any  other  perscm 
to  his  knowledge  or  with  his  privity ;  the  whole  of 
these  charges  being  unfounded  and  untrue,  as  were 
also  all  those  which  imputed  to  J.  Pike  or  Lord  Awi- 
ley  improper  conduct,  or  management,  or  fraud,  or 
concealment,  relative  to  the  passing  of  the  said  Act: 
It  also  denied  that  throughout  the  whole  of  the  pro. 
ceedings  the  indenture  of  the  18th  of  Febmaryl^^ 
was  studiously  or  intentionally  concealed  or  withheld 
from  the  House  of  Commons  or  the  House  of  Lords; 
and  stated  that  it  was  perfectly  notorious  to  the  pub- 
lic, and  to  all  persons  disposed  to  become  shareholders 
of  the  company,  and  to  the  members  of  the  respectire 
Committees  of  the  two  Houses  of  Parliament,  that  the 
said  agreement  was  for  a  demise  of  the  mines,  &c. 
the  property  of  Lord  Audley  to  the  said  company  f(ff 
the  term  of  61  years,  at  the  price  or  consideration  of 
166,000/.  and  a  yearly  rent  of  60/.,  and  was  not  an 
agreement  for  the  purchase  of  the  inheritance ;  and 
that  the  reason  of  said  mines  not  having  been  par 
ticiilarly  mentioned  in  said  Act  was  to  enable  the  said 
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company,  if  they  should  so  think  fit,  to  undertake  the  1840. 
working  of  any  mines  or  quarries  wherever  situate  in  Vioers 
Ireland^  of  which  they  might  become  possessed ;  and 
it  was  therefore  wholly  unnecessary  to  introduce  par- 
ticular recitals  or  enactments  in  reference  to  Lord 
Atulley^s  mines,  inasmuch  as  the  same  were  intended 
to  be  and  were  included  in  more  general  recitals  and 
enactments  ;  and  in  corroboration  of  those  statements, 
the  answer  referred  to  the  opposition  given  to  the  pass- 
ing of  the  said  Act  by  the  creditors  of  Lord  Audley^ 
during  which  opposition  all  circumstances  connected 
with  the  said  estates  and  mines  must  have  been  fully 
opened  and  shown  to  the  Flouse  of  Lords. 

The  answer  also  stated  that  the  Appellant  was  on 
the  3d  of  March  1836  elected  a  director  of  the  said 
company,  in  the  place  of  E.  S.  Ruthven^  who  had  re- 
signed :  That  Appellant,  not  being  an  original  sub- 
scriber, but  having  purchased  shares  in  the  company 
with  the  view  to  make  profit  thereof,  and  being  then 
the  holder  of  252  shares  with  the  view  of  jobbing  in  the 
affairs  of  the  company,  and  having  been  constantly  en- 
gaged in  the  concerns  of  the  company  previous  to  the 
said  election  for  a  director,  circulated  an  advertisement 
to  the  shareholders,  dated  the  20th  oi  February  1836, 
in  the  words  following :  "  To  the  proprietors  of  shares 
of  the  capital  stock  in  the  *West  Cork  Mining  Com- 
pany/— London.  Ladies  and  Gentlemen,  A  vacancy 
having  occurred  in  the  direction  of  this  company  by 
the  resignation  oi  E.  S.  Ruthven^  esq.  M.P.,  1  beg  to 
announce  to  you  my  intention  of  becoming  a  candidate 
for  the  appointment.  Since  the  commencement  of 
the  company  I  have  taken  a  great  deal  of  interest  in 
its  affairs,  and  consequently  am  acquainted  with  its 
merits.  I  have  sufficient  leisure  to  enable  me  to  con- 
tinue my  attention,  and  I  pledge  myself  at  all  times  to 
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1840.  render  my  best  efforts  available  for  its  prosperity  and 
VioBRfl  success :"  And  that  on  or  about  the  said  3d  of  March^ 
^_^  at  a  general  meeting  of  the  shareholders  of  the  com- 
pany, the  Appellant,  on  the  occasion  of  some  obeesv 
rations  being  made  by  a  Mr.  Richards^  who  claimed 
to  be  a  creditor  of  Lord  Audley^  represented  himself  (o 
have  made  the  fullest  inquiries  into  the  affairs  of  tke 
company,  and  to  have  been  well  acquainted  with  its 
merits,  and  that  he  and  his  partners  had  embarked 
20,000/.  tlierein,  and  were  prepared  to  embark  aa 
equal  sum  in  addition;  and  the  Appellant  on  tint 
and  on  other  occasions  stated,  that  if  any  shardioldffl 
were  dissatisfied  with  the  undertaking  he  would  tdoe 
off  their  shares,  or  to  the  like  effect;  and  at  said 
meeting  he  produced  and  read  a  letter  received  fioai 
said  mines  from  George  GandMj  in  Februanf  ISSi; 
giving  a  report  in  reference  to  the  value  and  extent  of 
one  of  the  slate  quarries  on  said  estate,  and  makiif 
a  return  or  estimate  of  the  funds  necessary  to  be  tit* 
pended  for  the  opening  of  the  said  qaany ;  and  te 
expatiated  largely  to  the  shareholders  on  the  Butgeol, 
and  on  the  great  value  of  such  slate  quarry^  and  tk 
necessity  of  making  such  outlay  as  suggested  in  tud 
letter ;  and  on  the  breaking  up  of  the  meeting  he  stated 
that  he  would  advance  10,000  i.  towards  the  ad<titi<nal 
capital  of  the  company :  That  the  Appellant,  on  bdi^ 
elected  a  director  of  the  company,  offing  to  J.  Pik 
to  assist  him  in  managing  the  affairs  of  the  company, 
and  especially  in  obtaining  the  new  capital  proposed 
to  be  raised  ;  to  which  proposition  J.  Pike  willingly 
assented,  and  was  desirous  to  have  the  Appellant'i 
assistance,  and  particularly  such  new  capital,  which 
was  a  measure  very  essential  to  the  welfare  of  Ae 
company,  and  which  the  Appellant  promised  to  assist 
in  raising  at  jwr ;    but  instead  of  which,  he  subset 
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quently,  with  a  view  to  benefit  himself  and  Timim,  }^^ 
proposed  that  the  shares  in  the  new  capital  should  be  ViasRs 
issued  to  the  holders  of  shares  in  the  old  capital,  in  p^^^^ 
the  following  manner,  viz. ;  "  that  each  holder  of  three 
old  shares  should  be  allowed  to  take  one  of  the  shares 
in  the  said  new  capital,  and  so  on  in  proportion  for 
every  three  shares  held  by  such  shareholder  of  all  old 
shares  held  by  him,  at  a  discount  of  25/.  on  each  share 
in  the  new  capital;"  which  if  assented  to,  would  have 
reduced  the  additional  capital  authorised  by  Act  of 
Parliament  from  66,000/.  to  27,600/.,  the  greater 
portion  of  which  amount  would  have  gone  into  the 
pockets  of  the  Appellant  and  of  Timins^  and  a  few 
others  of  the  larger  shareholders :  That  J.  Pike,  per^ 
ceiving  the  fraudulent  object  sought  to  be  effected  by 
the  Appellant,  resisted  such  unconscientious  scheme, 
and  thereupon  informed  the  Appellant,  that  as  Jacob 
was  about  to  resign  his  directorship,  he  would  intro- 
duce a  person  as  director  who  had  the  means,  and  was 
willing  to  subscribe  for  himself  and  friends  for  a  con- 
siderable portion  of  the  new  capital :  That  upon  the 
Appellant  finding  tliat  it  was  intended  to  propose 
Angela  Solari  as  such  new  director,  he  stated  that  he 
would  not  sit  at  the  board  with  Solari ;  but  subse- 
quently, Solari  having  been  appointed  a  temporary 
director  under  the  company's  Act,  the  Appellant  at- 
tended and  joined  in  the  confirmation  of  that  appoint^ 
ment :  That  the  Appellant  having  been  frustrated  in 
his  said  scheme  for  enriching  himself  and  his  friends 
at  the  expense  of  the  company,  and  having  for  some 
time  effectually  endeavoured  to  embarrass  the  Respon- 
dent J.  Pike  in  his  exertions  to  promote  the  under- 
taking and  the  interests  of  the  company,  but  not 
being  seconded  in  such  his  plans  and  schemes  by  the 
other  directors,   did,  on  the  14th  of  October  1836, 
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1840.  resign  his  situation  as  a  director,  and  from  thence- 
^^^^Q  forth  became  the  inveterate  enemy  of  this  Respon- 
V-  dent  J.  Pike,  and  used  all  his  energies  to  injure  him 

in  the  estimation  of  his  friends. 

The  answer  also  stated  that  Lord  Audley  never  sold 
or  converted  into  money  a  single  share  of  the  1,100 
shares  which  were  allotted  to  him  in  the  company, 
although  it  appeared  from  the  cross  bill  that,  in  some 
time  after  the  formation  of  the  company,  his  Lordship 
could  at  one  time  have  realised  by  the  sale  of  his 
shares  the  sum  of  55,000/. ;  and  that  after  the  said 
several  shares,  amounting  in  all  to  700  shares,  had 
been  so  transferred  by  his  Lordship  to  the  directors, 
to  this  Respondent  J.  Pike,  and  to  T.  Pike  respec- 
tively as  aforesaid,  his  Lordship  could  readily  have 
sold  the  remaining  400  shares  for  20,000  /. 

The  answer  also  stated  that,  after  having  been 
greatly  harassed  and  annoyed  by  the  continued,  per- 
verse, wanton,  and  vexatious  litigation  carried  on 
against  this  Respondent  J.  Pike,  by  the  proceedings 
in  the  Court  of  Chancery  in  England  (all  which  he 
admitted  to  have  been  as  stated  in  the  cross  bill),  he, 
in  the  month  of -MarcA  1836,  fully  answered  the  said 
original,  amended,  and  supplemental  bills,  although 
the  Appellant,  in  his  said  cross  bill,  suppressed  that 
fact.  And  the  answer  denied  all  the  allegations  in  the 
cross  bill,  of  collusion  between  the  Respondent  J.  Pike 
and  Elhington^  in  respect  of  his  being  made  sole  de- 
fendant to  the  original  bill  and  his  answer  thereto: 
And  it  restated  at  great  length  the  case  made  by  the 
original  bill,  traversing  every  allegation  in  the  cross 
bill  which  conflicted  therewith,  and  in  all  instances 
negativing  all  fraud,  wilful  misrepresentation,  or  con- 
cealment, on  the  part  of  both  Respondents  or  either 
of  them. 
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Both  causes  being  at  issue,  numerous  witnesses  were       }^^^\ 
examined  by  both  parties,  and  the  reports  and  other 
documents  referred  to  in  the  pleadings  were  put  in 
evidence  (6). 

Both  causes  were  heard  by  the  Lord  Chancellor,  on 
the  10th  of  December  1838,  and  several  following 
days ;  and  by  his  Lordship's  decree,  dated  the  1 4th 
o{  January  1839,  it  was  ordered  in  the  original  cause 
that  it  be  referred  to  the  Master  to  take  an  account  of 
the  sum  due  to  the  Respondent  Pike^  the  plaintiflf  in 
the  said  original  cause,  as  executor  of  the  late  Lord 
Audley^  on  account  of  the  purchase  money  of  the  lease 
executed  by  the  said  late  Lord  Audley  to  the  Respon- 
dent Pike ;  and  also  to  take  an  account  of  the  rent 
of  60/.  per  annum,  reserved  by  the  said  lease ;  and  it 
was  declared  that  the  members  of  "  The  West  Cork 
Mining  Company"  were  bound  to  pay  to  the  Respon- 
dent Pike,  as  such  executor,  the  balance,  if  any,  which 
should  be  found  due  on  the  taking  of  said  account : 
And  it  was  further  ordered,  that  in  taking  the  said 
account,  "  The  West  Cork  Mining  Company'*  should 
be  allowed  credit  for  the  several  sums  paid,  as  in  the 
original  bill  stated,  to  the  said  late  Lord  Audley  :  And 
it  was  declared  that  the  Respondent  Pike  was  entitled 
to  interest,  according  to  the  course  of  the  Court,  upon 
the  balance  of  the  purchase  money  which  should  be 
found  by  the  Master  to  be  due,  from  the  time  or 

(Jb)  By  the  order  of  the  20th  of  November  1837,  before  mentioned, 
made  by  the  Master  of  the  Rolls  in  Ireland^  by  consent,  and  by 
which  the  Appellant  was  let  in  as  defendant  to  the  original  cause, 
in  place  of  Elkington,  it  had  been  ordered  that  the  depositions  that 
had  been  then  taken  in  that  cause  be  read  at  the  hearing  of  the 
cause  of  Vigers  v.  Pike,  The  material  parts  of  the  vast  mass  of  evi- 
dence in  all  the  causes  are  given  in  the  report  by  Messrs.  Drury  & 
Walsh  ;  wherefore,  and  in  consequence  of  the  view  which  the  Lords 
in  their  judgment  took  of  the  case  under  appeal,  it  b  unnecessary  to 
give  any  part  of  the  evidence  here. 
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1840.  respective  times  when  the  same  ought  to  have  been 
Y1GBB8  P^icl ;  and  it  was  ordered  that  the  Master  should  ascer*- 
tain  such  time  or  respective  times ;  and  that  in  taking 
the  said  several  accounts,  all  just  allowances  and 
proper  credits  be  given :  And  it  was  thereby  further 
ordered,  adjudged,  and  decreed,  that  the  sum  which 
should  be  so  found  due  to  the  Respondent  Pike  be 
and  the  same  was  thereby  declared  to  be  a  specific 
incumbrance  on  the  said  company's  interest  in  the 
said  lease,  &c. :  And  it  was  further  ordered  and 
decreed  that  the  Appellant's  bill  in  the  croas  cause 
should  be  dismissed,  without  costs. 

The  appeal  was  against  that  decree,  and  also  against 
the  rejection  of  certain  evidence  which  the  Appdlant 
conceived  ought  to  have  been  admitted,  and  against 
the  admission  of  evidence  which  he  conceived  ought 
to  have  been  rejected. 

Mr.  Knight  Brace  and  Mr.  Wakefield  (Mr.  W. 
Rogers  was  with  them),  for  the  Appellant: — ^The 
object  of  Pike'%  suit  was  to  obtain  payment  of  the 
unpaid  residue  of  the  purchase  money,  by  wiLy  of 
specific  performance  of  the  agreement  of  the  IStbof 
February  1 834.  The  cross  bill  impeaches  that  i^ree- 
ment,  and  the  whole  transaction  on  which  the  original 
bill  was  founded,  as  concocted  in  fraud  between  Lord 
Audley  and  Pike.  The  cross  bill  was  dismissed,  but 
without  costs.  Lord  Plnnket  entertaining  strong  sus- 
picions of  fraud,  but  not  feeling  that  he  was  justified 
in  acting  on  what  he  considered  a  doubtful  case.  The 
plaintiff  in  the  cross  cause,  representing  tiie  company, 
complains  of  the  whole  decree  by  this  appeal,  and 
prays  that  it  may  be  reversed,  that  the  original  bill 
be  dismissed,  and  the  prayer  of  the  cross  bill  granted. 
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The  appeal  therefore  extends  to  the  whole  decree,        1840, 
every   paragraph   of  which   must  be  altered  if  the      viob»s 
Appellant  succeeds. 

The  embarrassments  under  which  Lord  Audley 
laboured  from  the  year  1818,  when  he  succeeded  to 
those  estates  scattered  over  the  southern  part  of  the 
county  of  Cork^  compelled  him  to  try  to  raise  money 
on  the  security  of  the  estates ;  and  Mr.  Griffith'^  re- 
presentations  of  the  mines  enabled  his  Lordship  to 
obtain  several  small  loans,  with  which  he  charged  the 
lands  and  mines.  These  charges  and  subsequent  in- 
cumbrances are  still  subsisting,  although  they  were 
not  disclosed  to  the  West  Cork  Mining  Company; 
and  that  is  one  of  the  numerous  frauds  of  which  the 
cross  bill  complained. 

The  testimony  of  Mr.  Griffith  to  the  value  of  the 
mines  was  not,  as  Pike  alleges,  unqualified :  at  the 
conclusion  of  his  report  in  1819,  he  says: — "On  the 
whole,  I  am  of  opinion  that  the  several  mines  already 
discovered  on  Lord  Audley's  estate  hold  out  a  fair 
prospect  of  success,  if  worked  judiciously  and  cau- 
tiously in  the  commencement;  and  should  they  be 
found  to  prove  well  in  depths  there  can  be  little  doubt 
of  their  ultimately  enriching  those  who  undertake  to 
work  them."  The  value  of  that  testimony  depended 
on  the  fact  of  the  mines  proving  well  in  depths  which 
had  not  been  then  ascertained.  Mr.  Griffith  did  not 
in  that,  or  in  his  report  of  1820,  make  any  estimate 
of  the  value  of  the  mines.  He  visited  them  again  in 
1824  or  1826,  and  found  that  they  did  not  prove  well 
in  depth ;  that,  on  the  contrary,  the  deeper  they  were 
worked  the  worse  they  were  found ;  so  that  he  changed 
his  opinion,  and  advised  the  working  of  them  to  be  dis- 
continued as  profitless.  That  change  of  opinion  was 
known  to  Lord  Audley^  as  appears  from  the  report  of 
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1840.        Adam  Murray  in  1833,  but  was  not  communicated 
VioBRB      ^y  h^  Lordship  in  -his  negotiation  with  the  West  Carl 
Mining  Company.     That  concealment  is  another  part 
of  the  fraud  charged  by  the  cross  bill. 

Those  mines  were  inspected  in  1820  by  Mr.  John 
Taylor^  who  is  admitted  to  be  the  best  judge  living  of 
mines  and  mining  operations.  In  his  depositions  io 
the  cause,  he  says,  that  although  the  indications  of 
ore  were  good  as  to  quality,  they  were  not  at  all 
favourable  to  the  capability  of  the  mines  for  yielding 
a  sufficient  quantity  of  ore  to  make  it  worth  while 
working  them.  He  accordingly  came  to  the  opinion 
that  the  mines  were  of  no  value ;  and  he  shortly  after- 
wards communicated  that  opinion  to  Lord  Audky. 
The  concealment  of  that  opinion  by  his  Lordship 
during  the  negotiations  of  1834  is  another  part  of  tbe 
fraud  charged  against  him  and  his  personal  repre- 
sentative in  these  causes.  Mr.  Taylor's  opinion  of 
the  mines  was  sustained  by  the  result  of  the  dealings 
with  the  Commissioners  of  Public  Works,  and  with  the 
Irish  Mining  Company.  The  Commissioners  advanced 
6,000/.  to  Lord  Audley  on  mortgage  of  the  estates  and 
mines,  in  consequence  of  the  favourable  report  of  Mr. 
Frazer^  founded  on  the  examination  of  Matthew  Luk^ 
a  person  then  in  the  employment  of  Lord  Audley ^  and 
therefore  disposed  to  enhance  the  value  of  his  Lord- 
ship's property.  The  report  and  examination  were 
improperly  admitted  as  evidence  in  the  cause. 

The  Iiish  Mining  Company,  rather  contrary  to  the 
advice  of  Mr.  Weaver ^  their  engineer,  took  a  lease  f(» 
31  years  of  the  mines,  at  a  royalty  of  one-twelfth ;  and 
after  expending  about  20,000/.,  including  8,500/.  paid 
for  assignments  of  the  mortgage  to  the  Commissioners 
and  of  other  charges,  abandoned  the  mines  as  not 
worth  the  expense  of  working,  and  surrendered  tlie 
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lease  in  1832.  The  incumbrances  on  the  estates  and  1840. 
mines  at  that  time  exceeded  40,000/.;  a  sura  far  Viobrs 
above  the  true  value  of  the  mines  ;  and  yet  the  agree- 
ment of  February  1834,  between  Lord  Audley  and  the 
Respondent  Pike^  contained  a  proviso  that  the  lease 
thereby  covenanted  to  be  granted  to  the  company 
should  be  subject  to  all  prior  incumbrances.  That 
proviso  took  away  all  value  from  the  lease,  and  was  a 
fraud  on  the  company.  It  was  not  in  Lord  Audley\ 
power  to  grant  a  valid  lease  of  the  mines  without  the 
consent  of  the  incumbrancers.  Is  it  possible  for  these 
Respondents  to  obtain  specific  performance  of  a  con- 
tract for  payment  of  165,000/.  for  property,  which  is 
subject  to  so  many  incumbrances,  that  the  vahie  of 
the  lease  covenanted  to  be  granted,  if  sold,  would  not 
be  adequate  to  discharge  them  ?  The  decree  is  erro- 
neous in  directing  an  account  against  the  company, 
without  first  ordering  these  incumbrances  to  be  dis- 
charged; and,  until  then,  these  Respondents,  even  if 
the  contract  was  in  all  other  respects  unobjectionable, 
are  not  entitled  to  specific  performance. 

But  the  contract  was  entirely  founded  on  fraud,  and 
is  therefore  void.  The  prospectus  first  put  forth  by 
Lord  Audley  and  Ptke^  who  was  then  and  subsequently 
his  agent,  was  false  and  fraudulent  in  every  paragraph, 
framed  with  a  view  to  defraud  the  company  which 
might  be  formed  by  them.  There  was  no  company 
then  in  existence ;  it  was  all  fiction.  It  was  a  direct 
falsehood  that  the  lodes  were  rich ;  it  was  equally 
false  that  Mr.  Griffith  made  a  favourable  report  in 
1826  ;  he  made  no  report  that  year;  and  the  opinion 
he  gave  to  the  Irish  Mining  Company,  unfavourable 
to  the  working  of  the  mines,  in  1825,  known  to  Lord 
Audley^  was  suppressed.  It  was  most  false  tliat  "  the 
manganese  was  inexhaustible,"  and  that  "  the  quality 
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1840.  was  equal  to  the  best  Cornish  manganese ;"  for  there 
YioBBs  ^^^  ^^  manganese  in  these  mines;  it  was  nothing 
^-  better  than  clay  iron,  or,  as  the  country  people  called 
it,  '' cockieron/'  the  dirt  of  iron.  The  atatement 
about  the  excellence  of  the  slates  was  equally  false. 
The  depositions  of  several  of  the  witnesses  examined 
in  the  cause  show  that  the  falsehood  of  these  state- 
ments was  well  known  to  Lord  Audley.  The  reports 
and  accounts  exhibited  by  him  and  Pike^  and  the 
directors,  who  were  their  creatures,  were  gross  frauds 
on  the  public.  The  property  was  in  a  desperate  con- 
dition at  that  time,  and  of  its  condition  Lord  Audky 
was  well  aware:  he  knew  that  the  working  of  the 
mines  proved  a  complete  failure,  brought  ruin  on 
many,  and  was  abandoned  by  all  who  had  attempted 
to  work  them. 

The  answer  of  Pike  to  these  charges  is,  that  the 
books  of  the  company,  containing  all  the  accounts, 
were  without  any  concealment  open  to  all  the  direc- 
tors, and  that,  through  the  directors,  the  company  had 
the  means  of  informing  themselves  of  every  matter 
relating  to  the  property.  But  it  is  not  stated  or  pre- 
tended that  tlie  shareholders  knew  of  the  unfavourable 
opinions  given  of  the  mines  by  Griffith^  Taylor,  and 
Weaver^  or  that  the  working  of  them  had  b^n  aban- 
doned by  the  Irish  Mining  C!ompany  with  enormous 
loss.  The  books  were  not  open  to  the  shareholders  at 
large ;  and  what  was  done  and  represented  by  the 
directors,  who  for  the  first  two  years  were  all  under 
the  influence  of  Lord  Audley,  bribed  and  corrupted  by 
his  gifts  of  shares,  was  false  and  fraudulent.  If  ever 
a  case  of  fraud  had  been  made  out  against  a  party  by 
his  own  witnesses,  it  was  this  case :  not  only  misre- 
presentations of  value,  but  fraudulent  suppressions, 
were  clearly  brought  home  to  Lord  Audleyy  bringing 
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him  within  the  well-known  case  of  Edwards  v.  1840. 
M^Leay  (c),  in  which  a  purchaser  was  released  by  Sir 
W.  Grant  from  a  contract  founded  on  the  misrepre- 
sentation of  title ;  and  that  decision  was  affirmed  by 
Lord  JEldon  (d),  has  been  followed  ever  since,  and 
gives  the  law  to  transactions  of  this  nature.  All  the 
cases  on  the  subject  have  been  brought  under  the  notice 
of  this  House,  in  the  late  case  of  Attwood  v.  Small  (e). 
Lord  Audley^  from  the  moment  of  his  accession  to 
these  estates  in  1818,  was  making  experiments  on  the 
mines  until  he  granted  the  lease  to  the  Irish  Mining 
Company  in  1824.  It  was  impossible  that  he  could 
be  ignorant  of  the  value  of  the  mines.  That  Company 
promised  him  a  royalty  of  1-1 2th  only;  so  that  they 
ran  no  greater  risk  than  the  expense  of  exploring  the 
mines.  His  attention  was  then  fixed  to  the  nature, 
extent,  and  value  of  them.  Pike's  knowledge  of  the 
mines  was  derived  from  Lord  Atidley ;  and  with  a 
complete  knowledge  of  their  worthlessness,  both  signed 
the  first  prospectus  in  the  schedule  annexed  to  the 
deed  of  February  1834.  Without  any  known  previous 
dealings  between  them,  they  acted  together  in  pro- 
mulgating that  prospectus  and  inviting  subscribers  to 
the  company,  which  they  then  formed  of  their  own 
creatures,  and  to  which  they  appointed  those  unprin- 
cipled directors  whose  names  appeared  in  that  pro- 
spectus, bribing  them  with  a  distribution  of  the  shares 
that  were  reserved  for  Lord  Audley^  J.  Pike  himself 
being  the  managing  director ;  Warnefordy  Lord  Aud- 
ley's  attorney,  another  director  ;  Ellis^  the  tutor  to 
his  Lordship's  children,  another ;  Ja^oby  a  partner  of 
Pike  in  a  school  agency,  another ;  Moony  a  bookseller. 


(c)  Coop.  308.  (d)  2  Swanst.  289. 
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^840^  another.  These  persons  never  subscribed  for  any  shares; 
they  had  none  at  the  passing  of  the  Act,  in  which  their 
names  are  mentioned  as  directors.  It  was  not  until 
after  the  Act  passed  that  these  shares  were  distributed 
among  them.  Fraud  was  the  origin  and  foundation 
of  the  whole  transaction,  and  Lord  Audley  and  his 
representative,  the  movers  and  planners,  were  not 
entitled  to  any  benefit  from  it.  The  assertions  made 
by  his  Lordship  at  different  times,  and  alleged  in  Pikt'% 
bill,  that  a  Captain  Williams  offered  50,000  /•  for  a 
twenty  years'  lease  of  the  mines,  and  that  the  Irish 
Mining  Company  once  offered  him  200,000  /.  for  the 
fee,  are  not  supported  by  a  particle  of  evidence ;  on 
the  contrary,  Mr.  Weaverj  that  company's  engineer, 
deposes  that  they  were  losing  in  1829  and  1830  at  the 
rate  of  7,000  /.  a  year,  by  the  working  of  the  mines; 
for  the  deeper  they  dug,  the  worse  was  the  ore.  Mr. 
Adam  Murray's  estimate  of  them  in  fee  at  20,000  i. 
was  much  above  the  true  value. 

The  assignment  and  lease  of  the  29th  and  dOth  of 
Augtist  1834,  were  not  an  execution  of  the  agreement  of 
the  18th  of  February  1834,  supposing  that  agreement 
not  fraudulent  and  void,  and  were  not  binding  on  the 
company ;  because,  in  the  first  place,  they  were  not,  as 
they  ought  to  be,  a  performance  of  the  covenant  in  that 
agreement  to  grant  a  lease  (f) ;  and  in  the  second 
place,  they  were  not  in  compliance  with  the  Act  of  Par- 
liament obtained  by  the  company  in  1834  (jr).  The 
4th  section  of  that  Act  prescribed  a  particular  mode  in 
which  purchases  should  be  made  and  leases  taken  for 
the  company  ;  that  is,  by  three  at  least  of  the  direc- 
tors. But  this  assignment  and  lease  were  not  so 
taken,  but  were  taken  by  Pike  alone.     Yet  it  is  on  the 

(/)  Mason  v.  Corder,  7  Taunt.  9.  (y)  4  &  5  IT.  4,  c.  69. 
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assumption  that  those  are  valid  instruments,  that  Lord     '  1840. 
Piunket  made  the  decree  ordering  the  company  to  ac-      vigbrs 
count  with  Pike  for  the  unpaid  residue  of  the  purchase  »• 
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money.  The  agreement  itself  was  never  produced  to 
any  of  the  directors  or  shareholders,  except  those  who 
were  concerned  in  the  plot  with  Lord  Audley  and 
Pike ;  nor  was  it  produced  to  either  House  of  Par- 
liament during  the  progress  of  the  company's  bill. 
There  is  a  false  recital  of  it  in  the  lease.  It  would  be 
a  question  for  the  consideration  of  this  House  whether 
that  lease,  independently  of  the  fraud,  was  valid  in 
law  or  in  equity :  the  Habendum  is,  "  from  the  6th  of 
February  which  will  be  in  1865,  for  a  term  of  39  years 
and  110  days  from  thenceforth  ensuing : "  there  is  then 
a  covenant  for  quiet  enjoyment,  Lord  Avdley  cove- 
nanting with  Pike^  his  successors  and  assigns,  ^^  ma- 

ging  directors  for  the  time  being  of  the  West  Cork 
Mining  Company,  that  he  and  they,  performing  and 
keeping  all  the  covenants,  &c.  shall  and  may  peaceably 
and  quietly  have  and  enjoy  all  the  mines  and  pre- 
mises for  39  years  and  110  days,  to  commence  from 
1856,  without  any  lawful  hindrance  or  disturbance  of 
or  by  Lord  Audlej/j  or  any  other  person  lawfully 
claiming  from  or  under  him : "  then  follows  a  cove- 
nant for  further  assurance,  "  save  and  except  such  an- 
nuities, and  prior  and  other  incumbrances  affecting 
the  same :"  all  exhibiting  a  strange  mixture  of  know- 
ledge and  ignorance,  of  technical  and  untechnical 
language,  and  showing  that  the  transaction  was  con- 
ducted and  concluded  by  Lord  Audley  and  Pike ;  so 
that  it  is  impossible  for  any  judicial  mind  to  come  to 
any  other  conclusion  from  these  transactions  and  the 
subsequent  management  of  the  property,  than  that  a 
deep  scheme  had  been  laid  by  both  of  them  to  impose 
on  the  public  ;  and  that  the  two  Pikes  took  back  large 
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1B40.  sums  out  of  the  165,000/.  from  his  Lordship,  for  their 
VioBBs  co-operation.  All  this  was  evident  from  the  entries 
^-  in  the  books,  and  from  the  depositions  of  the  derka 
and  of  the  servants  in  the  employment  of  Lord  Audby 
at  Salvador  House.  Meetings  of  the  company  were 
frequently  held  there,  and  then  those  fallacious  state- 
ments contained  in  the  reports  respectio;^  the  mines 
were  laid  before  the  shareholders,  who  went  away 
satisfied  with  the  representations  so  made.  Many 
persons  of  property  and  respectability,  inclading  the 
Appellant  himself,  were  deluded.  But  delusions  can- 
not last  always :  some  of  the  shareholders  at  first  sns- 
pected  deception,  and  afterwards  they  discovered  the 
extensive  frauds  practised  on  them :  they  accordingly 
filed  a  bill  in  the  Court  of  Chancery  in  England^  to 
compel  Lord  Audley^  and  Pike  and  his  co-directors,  to 
refund  the  purchase  money  paid  to  Lord  Audley  above 
the  true  value  of  the  mines,  and  to  restrain  them  from 
dealing  with  the  property  of  the  company,  or  pledging 
the  company  to  further  payments.  Upon  an  affidavit 
of  the  frauds  charged  by  that  bill,  an  injunction  mi 
granted  according  to  its  prayer,  and  was  afterwards 
extended  on  a  supplemental  bill. 

In  that  stage  of  the  suit  instituted  in  Englamd^  Loid 
Audley  died,  having  appointed  J.  Pike  his  ex6cutor» 
who  thereupon  filed  his  bill  in  the  Court  of  Chanceiy 
in  Ireland^  first  against  about  160  shareholders,  then 
by  amendment  against  Charles  EUdngton  alone,  an 
insolvent,  and  a  mere  tool  of  Pike%  who  first  made  him 
a  shareholder  and  soon  afterwards  a  director,  for  the 
purpose  of  making  him  a  nominal  defendant  on  behalf 
of  the  company,  in  order  to  bind  the  company  by  a  de- 
cree in  that  cause.  The  institution  of  that  suit  with  the 
various  amendments  was,  as  Lord  Plunket  properly  de- 
gcribed  it,  a  trick  of  Pile's,  calculated  to  shut  out  the 
fair  discussion  of  the  merits  of  the  case.  Mr.  Vigeri  and 
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the  other  shareholders,  plaintiffs  in  the  English  suit,       I840. 
obtained  an  injunction  to  restrain  Pike  and  JElkingtan      viQ„ng 
from  proceeding  to  a  decree  in  the  hnsh  suit ;  but  the       ^  »• 
benefit  of  that  injunction  was  unfortunately  waived 
by  a  consent  order  made  by  the  Master  of  the  Rolls 
in  Ireland,  by  which  Mr.  VigerSf  who  had  been  then 
elected  managing  director  of  the  company,  was  sub- 
stituted as  nominal  defendant  on  behalf  of  the  com- 
pany, in  place  of  Elkington.    Lord  Plunket,  in  giving 
his  judgment,  deplores  this  proceeding  as  most  unfor- 
tunate, and  imposing  on  him  the  determination  of  a 
cause  which  properly  belonged  to  the  Court  of  Chan* 
eery  in  England.     Taking  all  these  circumstances 
together,  the  Appellant  submits  that  the  Respondent's 
bill  ought  to  have  been  dismissed  with  costs,  and  that 
a  decree  ought  to  have  been  made  in  the  cross  cause 
according  to  one  or  other  of  the  alternatives  prayed  by 
the  cross  bill.    The  contract  of  the  1 8th  of  February 
1834  was  never  duly  executed;  it  rests  still  in  fieri  \ 
the  whole  scheme  was  stamped  with  fraud,  and  gave  the 
firamers  no  right  to  enforce  it.    The  prayer  of  the  cross 
bill  is,  first,  for  a  reduction  of  the  purchase  money  to 
a  sum  equal  to  the  value  of  the  mines,  in  consequence 
of  the  fraud  practised :  but  as  that  relief  cannot  perhaps 
be  granted,  then  the  prayer  is  in  the  alternative ;  that 
a  valid  lease  may  be  granted  by  the  Respondents  to  the 
company  free  from  prior  incumbrances :  and  if  that 
cannot  be  done  for  want  of  title  in  them,  then  that 
the  whole  contract  may  be  set  aside  for  fraud,  and 
that  the  instalments  of  the  purchase  money  paid  by 
the  company  may  be  repaid  out  of  Lord  Audley\  per- 
sonal assets ;    or,  if  the  Respondents  do  not  admit 
assets,  then  out  of  his  Lordship's  real  estates.     There 
is  also  a  prayer  for  general  relief;  under  which,  if  the 
relief  specially  prayed  cannot  be  granted,  a  decree 
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1840.       ought  to  be  made  according  to  the  case  made  by  tbe 
YiasRs      cross  bill,  and  proved  in  the  cause. 

The  ordering  part  of  the  decree  is  wrong  in  de- 
claring that  the  members  of  the  company  were  boimd 
to  pay  the  Respondent  the  balance  which  should  be 
found  due  on  taking  the  accounts.  It  is  contraiy  to 
the  true  construction  of  the  company's  two  Acts 
(the  4  &  5  19^.  4,  c.  69,  and  1  Fict.  c.  88)  to  hold  the 
members  individually  liable;  and  accordingly,  in 
Harrison  v.  Timins  (A),  it  was  held  that  the  Court  of 
Exchequer  had  no  power  to  order  execution  to  issoe 
on  a  judgment  recovered  in  an  action  against  one  of 
the  directors  of  this  company.  The  decree  is  ako 
wrong  in  declaring  the  Respondent  entitled  to  in- 
terest on  the  balance  of  the  purchase  money,  as  the 
time  for  payment  had  not  arrived. 

The  Appellant  further  complains  that  evidence 
which  ought  to  have  been  rejected  was  received  in 
the  Court  below ;  and  that  evidence  which  wtf 
offered  on  behalf  of  the  company  was  imprqierly 
rejected.  The  evidence  improperly  received  was  the 
examination  of  Lukej  contained  in  Mr.  Frazer'i 
report  Frazer  was  dead  when  the  causes  were  at 
issue,  and  therefore  no  objection  was  made  to  the 
admission  of  his  report  But  there  was  no  proof  thit 
Luke  was  not  still  living ;  and  yet  his  examinatioD, 
taken  while  he  was  in  the  employment  and  under  the 
influence  of  Lord^te6?/ey,  was  received  in  support  of  the 
claim  of  his  Lordship's  representative.  On  the  other 
hand,  the  depositions  of  Mr.  Foster  and  of  Mr.  Brwmt^ 
witnesses  for  the  company,  were  objected  to  at  die 
hearing,  and  rejected  on  the  ground  that  they  were 
shareholders,  and  therefore  interested,  although  the 
Respondent  by  cross  examining  them  on  the  merits, 

(A)  4  Mees.  &  W.  510. 
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knowing  they  were  shareholders,  must  be  taken  to  1840. 
have  waived  all  objection  to  them ;  The  Corporation  viqbrs 
of  Sutton  Coldfield  v.  Wilson  (i),  Scott  v.  Fenwick  (k\ 
Moorhouse  v.  De  Passou{l)y  Murray  v.  Shadwell  (m)^ 
Ellis  y.  Deane  (n).  All  these  cases  are  consistent  on 
this  point,  that,  at  law  or  in  equity,  if  a  party  knows 
that  a  witness  for  his  adversary  is  interested  in  the 
subject  of  the  suit,  and  notwithstanding  cross-exa- 
mines him  on  the  merits,  he  is  held  to  have  waived 
the  objection  on  the  ground  of  interest,  and  is  pre- 
cluded from  objecting  to  his  evidence  at  the  hearing. 
Besides,  it  may  happen  that,  though  the  witnesses  were 
shareholders,  they  may  have  sold  out,  or  their  interest 
in  the  mines  is  extinguished  by  the  prior  incum- 
brances. There  are  cases  in  which  this  House  held 
the  evidence  of  shareholders  to  be  admissible  for  their 
partnership ;  Syme  v*  Browne  (jot). 

Mr.  Pemherton  and  Mr.  Jacob,  for  the  Respon- 
dents:— The  objection  to  Foster^  evidence,  on  the 
ground  of  interest,  was  not  waived  by  the  cross-exami- 
nation ;  Harrison  v.  Courtaud  (p).  There  must  be 
some  mistake  in  the  case  of  Ellis  v.  Deane  (q)  ;  it 
appears  to  be  reported  ex  relatione,  and  there  are 
some  doctrines  in  it  which  could  not  have  fallen  from 
Sir  A.  Hart;  as  the  same  objection  to  evidence  had 
been  frequently  taken  before  him,  and  allowed,  when 
he  was  Vice-Chancellor.  In  equity,  the  witness's 
answers  cannot  be  known  to  a  party  before  or  during 
cross-examination.  The  interrogatories  must  be  put ; 
and  whether  he  is  interested  or  not  cannot  be  ascer- 
tained until  after  publication  has  passed.     The  first 

(t)  1  Vern.  254.  (n)  3  Molloy,  48. 

(k)  Gwill.  1250.  (o)  3  Clark  &  F.  412. 

(/)  19  Ves.  433  ;  Coop.  300.  ip)  1  Rum.  &  M.  428. 

(m)  2  V.  &  B.  401.  {q)  3  Moiioy,  48. 
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1840.        opportunity  a  party  has  to  object  to  the  depwitions  of 
^^^^^      an  objf^ctionable  witness,  is  at  the  hearing ;  and  there 
"^^         Foster*^  evidence  was  objected  to,  and  was  properly 
rejected. 

The  main  question  on  the  merits  in  this  case  is, 
whether  Lord  Audky  was  guilty  of  fraud  in  his  con- 
tract with  the  West  Cork  Mining  Company.    It  is 
imputed  to  him  that  he  wilfully  misrepresented  the 
quantity  and  quality  of  the  mines,  particularly  the 
copper  ore,  the  slates,  and  manganese.     Now  could 
Lord  Audley  entertain  any  other  opinion  of  the  mines 
than  what  he  represented?    In  1810,  soon  after  suc- 
ceeding to  these  estates,  he  employed  Mr.  Griffith^  an 
engineer  and  geologist,  of  unquestionable  reputation 
and  practical  knowledge  of  mines  and  minerals,  to 
analyse  the  ores  found  on  the  estates,  and  afterwards  to 
examine  the  mines  generally :  that  gentleman  accord- 
ingly analysed,  examined,  and  reported  more  than 
once.     The  reports  by  him,   and  by   several  othtf 
scientific  and  practical  persons,  upon  the  nature,  ex- 
tent, and  value  of  these  mines,  are  printed  among  the 
large  pile  of  documents  laid  before  the  House  in  this 
cause ;  and  it  was  from  them  Lord  Audley  had  his 
knowledge  and  made  his  representations  of  the  value 
of  his  property.     Those  gentlemen  were  not  all  cm- 
ployed  by  his  Lordship,  and  none  had  any  motive  to 
exaggerate  the  capability  of  the  mines  :  some  were 
employed  by  the  Commissioners  for  Public  Works: 
some  by  the  Irish  Mining  Company.     Whether  their 
reports  were  true  or  false,  whether  the  mines  were  as 
valuable  as  the  reports  represented,  is  not  material ; 
either  way  they  serve  to  show  what  must  have  been 
Lord  Audley's  opinion  of  the  mines;  which  was  at 
one  time  so  high  that  he  asked  500,000/.  of  the  Irish 
Mining   Company.     Tiiat   company  being  anxious 
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to  have  the  mines,  but  at  a  depreciated  value,  de-  i840 
puted  Mr.  fVeaver  to  examine  them  for  that  purpose,  viokrs 
Upon  his  report  the  company  agreed  to  give  Lord  ^• 
Audley  a  clear  royalty  of  one-twelfth  of  the  produce 
of  the  working.  That  the  company  was  well  satisfied 
with  the  mines  is  evident  from  the  half-yearly  reports 
made  by  them  from  1824  to  1829«  Lord  Audley  was 
not  so  well  satisfied  with  their  slow  and  inefiicient 
mode  of  working;  they  did  not  employ  sufficient 
capital,  nor  did  they  open  more  than  one  or  two 
mines ;  but  so  convinced  was  his  Lordship  of  their 
richness,  that  he  offered  40,000/.  for  a  surrender  of 
the  company's  lease.  That  negotiation  was  broken 
off  by  the  company;  and  when  they  afterwards 
agreed  to  the  surrender,  apparently  without  con- 
sideration, they  had  then  taken  more  than  40,000  /• 
worth  of  ore  out  of  the  mines. 

The  Appellant,  in  his  cross  bill  on  behalf  of  the 
West  Cork  Mining  Company,  does  not  complain  that 
the  company  was  deceived  by  Lord  Audley^s  repre- 
sentations. The  state  of  the  record  and  the  evidence 
for  the  company  are  inconsistent  with  the  relief  prayed. 
Whatever  title  shareholders  in  the  company  may  have 
to  relief  against  the  persons  who  deluded  them,  the 
company  certainly  has  no  such  title  on  this  record. 
Pike^  the  plaintiff  in  the  original  bill,  suing  the  com- 
pany as  executor  of  Lord  Audley,  is  a  defendant  to 
that  bill  as  a  partner  in  the  company,  as  much  as  any 
other  member  of  the  company.  So  again,  in  the 
cross  bill.  Pike  as  one  of  the  company  is  plaintiff 
against  himself  in  his  character  of  executor  of  Lord 
Audley.  Vigers  does  not  sue  by  the  cross  bill  as  an 
individual  shareholder  complaining  of  being  inveigled 
into  the  purchase  of  shares;  but  he  represents  the 
company,  every  member  of  which  is  a  co-plaintiff, 
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1840.       even  those  members  who  are  therein  charged  to  have 
^^^^      been  concerned  with  Lord  Audtey  in  the  alleged  frauds 
V-         on  the  company.   The  real  defendant  to  the  cross  bill 
is  the  present  Lord  Audley^  who  has  taken  out  probate 
of  his  father's  will  and  is  his  personal  representatiTe, 
and  he  may  now  repudiate  Pike  altogether.   But  Pike^ 
who  was  the  agent  of  the  company^  and  who  repre- 
sented the  company  in  the  contract  with  Lord  Audlq^ 
is  now  charged  by  the  company's  bill  with  being  in 
collusion  with  Lord  Audley  to  deceiye  himself.    It  ja 
not  alleged  that  Pike  was  deceived  by  Lord  Awdky. 
All  the  directors  as  well  as  Pike  were  parties  to  the 
alleged  fraud :  they  represented  the  company ;  they 
were  themselves  the  company.    The  fraud,  in  this 
state  of  the  record,  was  practised  by  the  company 
itself,  if  practised  at  all.     Who  then  can  complain  of 
the  fraud  ?    Not  the  company,  but  the  innocent  share- 
holders, who  certainly  might  file  a  bill  against  the 
directors;  Hichens  v.  Congreve(r).    All  the  allegar 
tions  of  fraud  in  the  cross  bill  are  against  Pike^  the 
agent  of  the  company;  and  the  more  the  company 
blacken  Pikcj  the  more  they  disentitle  themselves  to 
relief. 

But  if  the  frame  of  the  cross  bill  shall  be  sustained, 
what  is  to  be  done  with  the  prayer,  which  was  no  bet* 
ter  understood  by  the  counsel  in  Ireland  than  it  is  heret 
First,  can  this  House  or  the  Court  below  reduce  the 
purchase  money,  so  far  setting  aside  the  agreement, 
and  yet  order  the  leases  to  be  confirmed,  or  a  new 
lease  to  be  granted  ?  Can  the  agreement  be  main* 
tained  in  part,  and  annulled  in  part?  Or  can  the 
whole  transaction  be  set  aside  after  the  company  ha^ 
all  this  time,  not  only  retained  possession  of  the  mincSi 
but  continued  working  them  to  exhaustion  ?  Let  it 
be  remembered  that  the  Respondent's  suit  is  not  for 

(r)  4  Rum.  562. 
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specific  performance,  but  for  the  recovery  of  the  pur-        1840. 
chase  money,  upon  an  agreement  executed ;  and  he      vigbrs 
might  have  proceeded  to  recover  it  by  action  at  law,  «'• 

were  it  not  that  accounts  are  to  be  taken  and  a  lien 
enforced  for  the  balance  that  may  be  found  due ;  which 
can  be  done  only  in  a  Court  of  Equity. 

The  case  attempted  to  be  made  against  Pike  is,  that 
he  was  tlie  agent  of  Lord  Audley  at  the  time  of  the 
negotiation  for  the  lease.  That  case  has  completely 
failed :  he  distinctly  denies  in  his  answer  that  he  was 
such  agent,  and  his  denial  is  borne  out  by  the  evidence 
of  Thomas  Pike  and  of  Fourdrinier,  the  secretary  of 
the  company.  The  great  object  Pike  had,  and  the 
stimulus  to  his  exertions  to  form  the  company,  were 
the  large  patronage  and  salary  he  was  securing  to 
himself  as  managing  director  of  the  company.  These 
motives  are  adequate  to  explain  his  whole  conduct  in 
these  transactions.  Why  should  he  agree  to  give  more 
for  the  mines  than  he  conceived  them  to  be  worth  ? 
His  opinion  of  their  value,  like  Lord  Audiey\  was 
derived  from  the  reports  previously  made,  which  jus- 
tified every  paragraph  in  the  prospectus.  The  great 
use  and  intent  of  a  prospectus  is  to  put  persons  on 
inquiry ;  Scott  v.  Hanson  («).  The  gentlemen  who 
made  the  reports  were  named  in  the  prospectus ;  they 
were  not  obscure  persons,  but  well  known ;  and  the 
shareholders  might  have  easily  applied  to  them  to 
know  whether  the  statements  in  the  prospectus  were 
true  or  not.  There  was  one  error ;  namely,  that  Mr. 
Griffith  made  a  report  in  1826,  whereas  he  made  no 
report  since  1821.  The  question  is  not  whether  these 
statements  were  true  or  not,  or  whether  the  mines 
were  worth  165,000/.  or  less;  but  whether  Lord  Audley 
was  of  opinion  that  they  were  worth  that  sum.     K 

(#)  1  SimoDB,  14. 
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}^^  lease  for  61  years  of  mines  is  equal  to  the  purchase  of 
YioBius  the  fee  simple.  No  complaint  is  here  made  by  innocent 
Pi&B.  shareholders  that  they  were  deceived  by  the  prospectus; 
the  complaint  is  made  by  the  company  who  issued 
that  prospectus  and  several  others  not  materially  dif- 
ferent. Can  the  company  be  heard  to  complain  that 
they  were  imposed  upon  by  the  agreement  of  Fkbruarj 
1834,  when  for  three  years,  while  they  worked  the 
mines,  they  never  complained  of  the  mines  as  worth- 
less, or  of  the  consideration  as  exorbitant,  but  took  evoy 
opportunity  of  extolling  their  bargain,  until  a  quanel 
arose  between  Pike  and  the  Appellant  respecting  the 
mode  of  raising  the  additional  capital  of  55,000  L  The 
Appellant,  even  after  filing  his  bill  in  the  Englitk 
Court  of  Chancery,  swears  in  his  affidavit  for  the  in* 
junction  that  the  mines  could  be  worked  to  a  profit  if 
proper  persons  were  appointed  directors.  He  then 
wanted  to  put  Pike  out  of  the  direction,  and  get  him- 
self elected.  There  is  no  reason  even  at  this  day  to 
suppose  that  the  mines  are  not  well  worth  the  sum 
agreed  to  be  paid.  They  were  not  better  worked  by 
the  West  Cork,  than  by  the  Irish  Mining,  Company ; 
and  no  inference  of  value  is  to  be  drawn  from  the 
circumstance  that  neither  company  obtained  pn^t 
from  them. 

A  great  deal  of  the  argument  for  the  Appellant  was 
levelled  against  the  proviso  in  the  agreement  that  the 
lease  should  be  subject  to  all  prior  incumbrances. 
The  purchasers  have  not  been  affected  by  that  proviso; 
they  have  not  been  yet  disturbed  in  their  possession 
by  the  incumbrancers.  The  only  object  of  inserting 
that  proviso  was  that  the  existence  of  the  incum- 
brances should  not  be  made  an  objection  to  the  title 
to  lease.  It  was  never  intended  that  the  company 
should  pay  the  incumbrances :  Lord  Audley  was  to 
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do  that ;  and  that  he  did,  by  applying  the  money,  as      i^^ 
he  received  it  from  the  company,  in  redeeming  the      Yigbrs 
incumbrances.     By  the  word  **  leases"  was  meant  the       tikb. 
charges  in  the  lease  before  granted  to  the  Mining 
Company  of  Ireland. 

The  direction  complained  of  in  the  ordering  part  of 
the  decree  does  not  make  the  shareholders  or  the  com- 
pany personally  liable  for  the  balance  of  the  purchase 
money;  it  means  no  more  than  that  the  company 
shall  be  liable;  and  so  far  the  direction  is  proper, 
though  it  gives  the  Respondent  no  better  remedy 
against  the  company  than  if  it  was  a  corporation. 
The  decree,  however,  gives  the  vendor  a  lien  on  the 
company's  lease  for  the  residue  of  the  purchase  money. 
No  case  has  been  made  for  reversing  or  altering  any 
part  of  it. 

Mr.  Knight  Bruce  replied. 


Lord  Cottenham: — Important  as  it  is  in  all  cases  is42: 
distinctly  to  understand  and  steadily  to  keep  in  mind  ^«^"**'y  ^ 
the  relative  situation  of  the  litigant  parties  and  the 
question  really  in  issue  between  them  upon  the  plead- 
ings, there  are  but  few  in  which  this  is  so  essentially 
necessary  as  in  the  present.  If  this  had  been  done  in 
the  progress  of  the  proceedings,  much  of  the  evidence 
might  have  been  spared  as  inapplicable,  and  therefore 
useless ;  and  a  large  proportion  of  the  mass  of  papers 
with  which  the  causes  have  been  incumbered  (/)  mighty, 
with  great  saving  of  expense  to  the  parties,  and  of 
useless  labour  to  this  House,  have  been  omitted.  Such 
would  have  been  the  result  of  a  due  attention  to  the 
matters  to  be  found  in  the  pleadings.     But  the  evil 

(0  The  printed  papers  for  the  Appellant  made  908  folio  pages ; 
IbdM  for  the  Respondeiits  made  131. 
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lies  still  deeper ;  for  the  pleadings  themselves  contain 
many  matters  which  cannot  properly  be  put  in  issue 
between  the  parties  litigant ;  and  throughout  the 
pleadings  and  the  subsequent  proceedings  many  traces 
appear  of  an  unfortunate  forgetiulness  of  the  position 
in  which  the  parties  stand  with  relation  to  each  other, 
and  consequently  of  their  respective  rights  and  lia- 
bilities. 

In  the  original  suit  of  Pike  v.  Vigers^  the  plaintiff, 
asserting  a  claim  against  the  West  Cork  Mining  Com- 
pany, and  stating  a  clause  in  the  Act  of  the  4th  & 
6th  of  fFilL  4,  cap.  69  (a  local  and  personal  Act), 
which  provides  that  any  suits  s^ainst  the  company 
may  be  brought  against  the  managing  director  or 
any  director  of  the  company,  stated  the  case  as  against 
the  company,  and  prayed  relief  accordingly.  But  as 
the  bill  was  first  filed,  it  not  only  made  the  managing 
director  a  defendant,  but  many  other  members  of  the 
company.  This,  however,  was  altered  by  amendment, 
and  William  Revell  VigerSj  the  managing  director, 
remained  the  only  defendant,  and  is  now  the  oniy 
Appellant,  as  managing  director  for  and  on  behalf  of 
the  company. 

The  cross  bill  was  filed  by  William  Revell  Vigers, 
described  therein  as  the  managing  director  of  "  the 
West  Cork  Mining  Company,"  as  a  nominal  plaintiff 
for  and  on  behalf  of  the  company.  It  is  clear,  there- 
fore, that  in  administering  equities  in  those  suits  the 
rights  and  liabilites  and  position  of  the  company  are 
alone  to  be  considered. 

The  Act,  which  authorised  the  company  to  sue  and 
made  it  liable  to  be  sued  in  the  name  of  its  managing 
director,  had  the  effect  only  of  removing  the  difficulty 
in  litigation  arising  from  the  number  of  the  members 
of  the  company ;  and  this  for  the  purpose  of  facilitating 
the  administration  of  justice  between  the  company  and 
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Others.     But  the  justice  so  to  be  administered  was  not       1842. 
aflfected  by  the  Act :  the  rights  and  h'abilities  of  the      vioers 
company  remained  the  same ;  and  whatever  equities  ^• 

exist  for  or  against  the  company  must  have  the  same        ' 

effect  in  these  suits  as  they  would  have  in  suits  con-  ^  tt^!i!Lm 
stituted  in  the  ordinary  manner.  Whatever,  there- 
fore, would  have  afforded  an  answer  to  a  suit  instituted 
by  the  company  against  Pike  as  representative  of  Lord 
Audley,  will  afford  an  answer  to  the  cross  bill  in  this 
case.  The  question  is  not  whether  individuals  who 
purchased  shares  in  the  company,  and  so  became 
members  of  it,  may  or  may  not  have  had  ground  for 
complaint  (as  to  which  it  would  be  out  of  place  to 
express  any  opinion) ;  but  whether  the  facts  alleged 
and  proved  entitle  the  company  as  such  to  any  part 
of  the  relief  prayed. 

There  is  also  another  consideration  essential  to  com-  in  equity, 
ing  to  a  correct  conclusion  ;  and  that  is  the  marked  marked  dis- 
distinction  made  by  the  Courts  of  Equity  between  what  SeSTwSt 
is  necessary  to  resist  a  suit  for  the  specific  performance  "  necewaiy 

to  T^Alflt  ft 

of  a  contract,  and  what  is  necessary  to  support  a  suit  suit  for  speci- 
to  set  aside  a  deed  executed  and  an  arrangement  com-  fnce^^^con- 
pleted,  and  consequently  to  resist  a  suit  founded  upon  tract,  and  a 
such  deed  and   growing  out  ot  such  arrangement,  on  a  contract 
When  the  Court  simply  refuses  to  enforce  the  specific  ®*®«^*«^- 
performance  of  a  contract,  it  leaves  the  party  to  his 
remedy  at  law ;  but  if  it  were  to  refuse  to  administer 
equities  founded  upon  a  deed  executed,  it  would  leave 
the  party  applying  without  remedy,  and  his  opponent 
in  possession  of  that  for  which  what  was  sought  to  be 
obtained  was  reserved  as  an  equivalent.     Suppose 
in  the  present  case  that  the  plaintiff  Vigers^  though 
representing  the   company,  were  not  to  be  affected 
by  the  conduct  of  the  company,  but  were  to  obtain 
a  decree  for  the  relief  sought,  those  who  were  the 


646 


CASES  IN  THE  HOUSE  OP  LORDS. 


1842. 


VlGBRS 

v. 

PiKB. 

Lord 
Cottenkam. 


managers  of  the  company,  and  as  such  are  represented 
to  be  the  authors  of  such  conduct,  and  who  in  the 
cross  bill  are  charged  as  principals  in  the  alleged 
fraud,  would  as  members  of  the  company  participate 
in  the  benefit  of  such  decree :  And  again,  if  Vigen 
should  not  obtain  any  decree  in  his  suit,  but  the  re- 
presentative of  Lord  Audley  should  be  declared  enti- 
tled to  relief  in  his,  the  same  parties  would  participate 
in  Lord  Audley's  property  without  giving  any  cons* 
deration  for  it. 

It  appears  to  me,  therefore,  to  be  clear  that  in 
Vigers'  suit  the  defendant  is  entitled  to  every  defence 
against  the  company  to  which  he  would  have  been 
entitled  if  the  dealing  aud  the  contest  had  been  witb 
any  individual ;  and  that,  if  in  that  suit  the  deed  exe- 
cuted and  the  arrangement  completed  be  not  set  aside^ 
the  representative  of  Lord  Audley  is  entitled  in  his 
suit  to  a  decree  for  all  the  benefits  reserved  to  him  hj 
such  deed  and  arrangement.  If  these  propositions  be 
correct,  and  the  facts  of  the  case  be  examined  with 
due  reference  to  these  principles,  there  cannot  be  aoy 
doubt  as  to  the  conclusion  to  which  a  Court  of  Equi^ 
ought  to  come :  it  is  almost  sufficient  to  follow  the 
statement  of  grievances  in  the  cross  bill. 

The  company  was  constituted  by  the  deed  of  the 
18th  of  February  1834,  if  it  did  not  previously  exist; 
and  the  cross  bill  complains  of  the  consideration  re- 
served to  Lord  Avdley^  and  of  the  application  of  part 
of  the  1,100  shares,  part  of  such  consideration,  in 
giving  15  shares  to  each  of  the  directors.  But  ail 
this  was  provided  for  by  the  deed  itself;  and  as  to  the 
value  of  the  property,  and  the  grounds  upon  which  the 
success  of  the  adventure  was  represented  as  probable, 
statements  upon  that  subject  were  contained  in  a  copy 
of  the  prospectus  previously  circulated,  which  refemd 
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to  the  reports  of  Griffith^  Frazer^  and  Murray.  That 
prospectus  had  been  circulated  by  the  company  itself, 
or  those  who  afterwards  constituted  it.  It  is  dated 
February  1 834,  and  professes  to  be  issued  by  **  the 
West  Cork  Mining  Company ;"  and  it  states  that  the 
company  had  been  formed,  and  it  names  seven  persons 
as  directors.  If  any  individuals  were  deceived  by  any 
misrepresentations  of  the  persons  so  constituting  and 
calling  themselves  directors  of"  the  West  Cork  Mining 
Company,"  a  case  might  exist  entitling  such  indivi- 
duals to  be  personally  relieved  against  the  conse- 
quences of  such  misrepresentations :  but  the  company 
itself  cannot  have  any  title  to  relief  founded  upon 
their  own  misrepresentations.  The  bill  indeed  does 
not  charge  that  the  company  were  deceived,  but  that 
the  representations  were  "  a  fraudulent  contrivance  to 
plunder  the  subscribers  to  the  company.'* 

I  am  far,  however,  from  saying  that  this  deed  and 
schedule,  or  prospectus,  contains  any  such  misrepre- 
sentations as  would  have  afforded  to  any  one  equitable 
ground  for  relief  at  this  time.  But  that  cannot  be 
material  in  this  suit,  in  which  the  company,  as  such, 
is  seeking  to  be  relieved  from  the  deed  of  the  18tb 
oi  February  1834,  which  constituted  their  company. 
l*he  case  of  particular  subscribers  and  shareholders 
could  only  be  considered  in  a  suit  properly  framed 
for  that  purpose;  in  which  the  circumstances  be- 
longing to  each  would  be  properly  set  forth  and 
become  the  subject  of  proof  on  each  side.  If  any 
of  such  subscribers  and  shareholders  have  ground  for 
complaint,  others  of  them  may  not,  or  may  have  pre- 
cluded themselves,  by  their  conduct,  from  resting 
their  case  upon  it.  For  such  individuals,  Vigers  can- 
not and  does  not  pretend  to  sue. 

The  bill  therefore,  most  strangely,  in  stating  a  case 
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184a.        on  behalf  of  the  company,  complains  of  acts  of  the 

YiGBRs      company  itself,  calculated,  as  it  is  alleged,  to  deceire 

PiKB        individual  subscribers :  such  are  the  complaints  as  to 

procuring  the  Act  of  Parliament,  of  which  the  com- 

Cotunham.    P^^X  themselves  were  the  promoters,  and  of  the  state- 
ments introduced  into  it.     From  the  passing  of  this 
Act  on  the  27th  of  June  1834,  the  company,  before 
formed,  was  constituted  as  it  has  ever  since  existed; 
and  all  its  aflfairs  were  conducted  by  the  governing 
body  under  the  authority  of  that  Act.     How  far  this 
A  case  may    governing  body  conducted  the  affairs  of  the  company 
wiuch  tiie      ^^*^  integrity  and  judgment,  it  is  out  of  place  to  con- 
goveniing      gjdej. .  fQ^  beyond  all  doubt  these  acts  were  the  acts  of 
joint-etock     the  company ;  and  although  a  case  may  be  supposed, 
SepMtoew    ^^  which  the  governing  body  of  a  joint-stock  com- 
of  afiipm,may  pany,  or  the  acting  partners  of  a  firm,  may  so  unite 
a  stranger  in  with  a  Stranger  in  practising  fraud  ag^nst  the  com- 
Siwd  !5^nst  P^°y  ^^^  whom  they  act  as  to  entitle  the  company  to 
the  company  interfere  and  to  repudiate  such  acts  and  to  ask  to  be 
they  act,  as  to  relieved  against  them,  such  is  not  the  case  as  stated 
company*      upon  this  bill,  or  attempted  to  be  proved  by  the  eri- 
to  repudiate    dence  ;  but  the  case  stated  is,  that  the  company,  as  it 
and  to  be       ^om  time  to  time  existed,  concurred  with  the  hte 
afilafnrtthem   ^^^^  Audley  in  misrepresentations  to  new  shareholders 

for  the  common  benefit  of  both.  Against  such  mis- 
representations, if  they  had  been  proved,  the  company 
as  such  could  have  no  relief.  The  remedy,  if  any, 
must  have  been  sought  by  those  who  were  not  parties 
to  such  misrepresentations,  but  who  were  deceived 
and  defrauded  by  them. 

As  to  the  objection  that  evidence  had  been  im- 
properly admitted  and  rejected,  the  question  is  not 
brought  forward  in  a  manner  to  enable  the  House 
to  dispose  of  it  satisfactorily,  if  it  had  been  neces- 
sary.    But  I  think  it  not  necessary,  inasmuch  as  such 
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evidence  could  not  possibly  have  affected  the  decision 
of  the  case  upon  the  merits. 

It  was  also  urged  that  the  deeds  were  not  binding 
upon  the  company,  because  it  was  alleged  that  the 
terms  were  not  according  to  the  contract.  By  this 
objection  the  Appellant  attempted  to  escape  from  the 
difficulty  he  felt  in  asking  for  relief  upon  the  case 
made  against  a  completed  transaction.  But  the  facts 
fail  him;  and  if  the  facts  had  been  made  out,  he 
would  have  to  show  that  the  company  were  not  com- 
petent to  vary  the  terms,  and  that  the  accepting  the 
deeds  as  they  stood  in  1834,  and  acting  under  them 
in  the  enjoyment  and  actual  consumption  of  the  pro- 
perty from  that  time  to  the  present  or  till  the  filing 
of  the  bill,  ought  to  have  no  effect  in  precluding  them 
from  now  raising  such  a  case  for  relief. 

Amongst  the  reasons  in  the  Appellant's  case,  it  is 
indeed  further  objected  that  the  assignment  of  the  29th 
of  August  1834,  and  the  lease  of  the  30th  of  August 
1834,  were  not  in  conformity  with  the  provisions  of 
the  Act ;  because,  as  I  presume,  they  were  made  to 
Pike  alone,  and  not  to  three  directors.  I  do  not  find 
this  point  raised  in  the  pleadings,  and  it  is  clearly 
untenable.  The  company  was  made  a  joint-stock  com- 
pany by  the  Act,  which  is  of  the  27th  of  June  1834, 
but  existed  as  a  copartnership  at  least  from  the  date 
of  the  deed  of  the  18th  of  February  1834;  and  by 
that  same  deed  obtained  a  title,  as  against  Lord 
AtuHet/j  to  the  lease  of  the  mines  in  question.  The 
subsequent  deeds  did  not  constitute  a  purchase,  but 
were  only  in  pursuance  of  the  title  so  obtained  before 
the  Act.  It  appears  indeed  that  the  Parliamentary 
deed,  as  it  is  called,  of  the  5th  of  April  1 834,  though 
it  is  not  produced,  recited  the  purchase  of  the  mines. 
This  provision  of  the  Act  protected  the  company  from 
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1842.  being  boond  by  any  purchase  entered  into  by  kfls 
YiosBs  *^^^  three  directors,  but  it  did  not  prevent  the  com- 
r^',  pany  from  being  bound  by  other  means.  If,  there* 
fore,  the  company,  after  the  assignment  and  the  lease 
qJ^^j^  had  been  made  to  one  director  only,  adopted  the  pro- 
perty, enjoyed,  used,  and  consumed  it,  and  still  con- 
tinue so  to  do,  and  at  this  moment  and  by  these  pro- 
ceedings claim  to  retain  it  for  their  own  purposes ;  on 
they  be  heard  to  object  that  they  are  not  bound  by 
this  contract  and  lease,  because  tlmt  assignment  and 
lease  were  made  to  one  director,  instead  of  being  made 
to  three? 

I  think  for  these  reasons  that  the  company  is  boond 
by  the  contract  of  the  1 8th  of  February^  and  by  die 
deeds  of  the  29th  and  80th  of  August  18S4,  notwith- 
standing that  provision  in  the  Act. 
In  a  case  de-  In  a  case  depending  upon  alleged  miarc^nresentatum 
^^edPi^^  ^  to  the  nature  and  value  of  the  thii^  purchased,  dK 
S^no^ySue  ^^^^^^^t  cauuot  adduce  more  conclusive  evidence, or 
there  cannot  raise  a  more  effectual  bar  to  the  plaintiff's  case,  than 
effectoaibar  by  showing  that  the  plaintiff  was  from  the  b^mun; 
t?ff  ihM  b^"  cognisant  of  all  the  matters  comi^ained  of,  or,  afttf 
showing  ^at  full  information  concerning  them^  <^ontinued  to  deal 
theTcgin-™  ^th  the  property,  and  even  4o  exhaust  it  in  the  en- 
sanf  of  Si"  j^y™^^*»  ^  by  working  mines.  The  defendant  cannot 
the  matters  be  excluded  from  this  species  of  defence  in  cases  in 
of,™  r,^fter  which  the  bill  is  filed  by  a  partnership,  or  by  a  j<nit- 
tiSi^ofthe*"  ^'^^  company.  But  in  this  case  att  the  misrepn- 
continued  to  sentatious  charged,  and  all  the  acts  complained  <( 
prop^y.    ^  were  not  only  known  to  the  company  at  the  time,  tet 

proceeded  from  that  body  itself,  llie  cross  Ull  vai 
not  filed  until  March  1838,  four  years  after  the  date 
of  most  of  the  representations  complained  of,  and 
after  the  company  had  been  in  the  possession  of  die 
property,  and  had  ample  means  of  ascertaimng  tie 
truth  or  falsehood  of  such  representations;  and  not 
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until  die  representative  of  Lord  Audley  had,  by  the 
oi*igixial  bill  filed  one  year  before,  claimed  the  benefit 
of  the  reservation  upon  the  sale  of  the  property  to  lihe 
eidmpany.  It  is  true  that  in  October  1936  a  bill  was 
filed  in  thie  Court  of  Chancery  in  England^  praying 
relief  with  respect  to  some  of  the  matters  complained 
of  in  the  ch)ss  suit,  and  the  protection  of  the  Gourt 
by  injunction  against  ceMain  acts  of  the  govemiiig 
body.  In  that  suit,  however,  the  company  W61^  ne^t 
plaintiffs,  but  the  bill  was  filed  by  individuals  on 
behalf  of  themselves  and  the  othet  inethbers  <X  the 
cimipany,  except  the  defcfndants.  In  that  respect* 
Aenfore,  it  Was  not  open  to  the  observations  I  have 
Bade  respecting  the  form  cf  the  present  suit ;  and  M 
fcr  a)B  it  sought  to  interfere  with  the  alleged  improper 
Conduct  of  the  governing  body,  it  was  one  of  a  totally 
different  icharacter.  In  that  case,  I,  sitting  in  the 
Court  of  Chancery,  thought  the  plaintiffs  entitled  to 
an  injunction ;  but  as  that  suit  is  alleged  to  be  still 
pending,  I  abstain  firotn  making  any  observation  upon 
it*  It  has  no  timilatity  to  the  present  suit,  a^d  cannc^t 
be  insisted  u{K>n  ^  an  acit  in  which  the  plaintifis  in 
tUs  case,  ounoiely,  the  <x)mpany  itself,  had  ^ttiplained 
of  the  transactions  here  soaglit  to  be  reM^ndedi 

In  the  view  I  have  tak«ft  bf  this  dase,  it  h  obvi- 
onsly  wmecessary  to  enter  into  a  Mnnte  invest^tiom 
of  the  many  allegatiDns  in  the  pleadings,  and  of  the 
evidence  by  which  it  hstt  he&a  attempted  to  suppoil: 
them ;  which  would  iiave  been  necesaaly  if  the  bill 
had  been  filed  by  persons  not  parties  to  the  matters 
aliped,  lEnd  not  :affected  by  acqniesoetoce  after  iuH 
knowledge  of  them.  The  doctrine  of  carrying  equities 
by  acquiescence,  I  consider  to  be  one  of  the  most 
important  to  be  attended  to;  for  otherwise  there  is 
great  danger  of  the  principles  of  a  Court  of  Equity, 
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thus  improperly  exercised,  producing  great  injustice* 
A  man  who,  with  full  knowledge  of  his  case,  does  not 
complain,  but  deals  with  his  opponent  as  if  he  had  no 
case  against  him,  builds  up  from  day  to  day  a  wall  of 
protection  for  such  opponent,  which  will  probably  de* 
feat  any  future  attack  upon  him.  I  think  that  the 
plaintiffs,  the  company,  have  not  stated  or  proved  such 
a  case  as  entitles  them  to  repudiate  the  acts  complained 
of,  and  to  have  them  rescinded  as  against  Lord  Avdlq 
or  his  estate ;  and  that  as  parties  to  these  transactions, 
and  cognisant  of  the  facts  during  the  time  they  were 
acting  upon  the  arrangement  now  complained  o( 
using  and  appropriating  the  property  they  derived 
under  it,  they,  as  such  company,  are  precluded  frcm 
asking  any  relief  to  which  they  might  otherwise  have 
been  entitled.  I  confine  my  observations  to  the  part 
of  the  relief  which  prays  the  rescinding  of  the  trans- 
actions, as  that  to  which  alone  of  all  that  is  prayed 
any  question  could  be  made. 

I  therefore  think  that  the  cross  bill  must  be  dis- 
missed, with  costs  ;  and,  as  I  have  before  said,  the  title 
to  relief  under  the  original  bill  follows  as  a  matter  of 
course ;  and  I  do  not  find  any  objection  to  the  form  in 
which  the  relief  is  given  by  the  decree. 

It  was  said,  indeed,  that  the  decree  was  erroneous 
in  declaring  that  the  members  of  the  company  were 
bound  to  pay  what  might  be  found  due  to  the  plain- 
tiff ;  and  Harrison  v.  Timmins  (x)  was  cited  for  that 
purpose.  That  case  only  decided  that  the  director  sued 
was  not  personally  liable  for  the  amount  of  the  judg- 
ment obtained  against  the  company ;  no  objection  was 
made  to  the  form  of  the  judgment :  so  here  the  decree 
declares  that  the  members  of  the  company  are  bound 
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to  pay  to  the  plaintiff;  but  it  does  not  contain  any  1842. 

order  against  the  individuals  to  pay.     I  think,  there-  vigbrs 

fore,  that  the  ultimate  mode  of  payment  is  left  open,  «>• 

and  that  there  is  not  in  this  respect  any  objection  to  

the  form  of  the  decree ;  and  that  the  appeal  must  be 
dismissed,  and  the  decree  affirmed,  with  costs. 

Lord  Brougham : — I  entirely  agree  with  my  noble 
and  learned  friend  in  the  view  that  he  has  taken  of 
this  case,  and  in  the  reasons  he  has  given  for  the 
decision  to  which  he  has  proposed  that  your  Lordships 
should  come. 

The  Earl  oi Devon :— I  attended  at  the  hearing  of  this  The  Earl  of 
case,  which  occupied  a  considerable  time;  and  it  there-  -^^wn- 
fore  became  my  duty  to  endeavour  to  form  an  opinion 
upon  it.  In  the  greater  part  of  that  which  has  fallen 
from  my  noble  and  learned  friend,  I  certainly  concur. 
I  think  the  cross  suit  was  improperly  instituted  in 
the  Court  below ;  and  that,  looking  to  the  pleadings, 
and  the  way  in  which  the  different  parties  are  mixed 
up  with  the  transactions,  there  is  not  such  a  case  of 
fraud  made  out  as  would  have  justified  any  other 
decree  in  that  suit. 

But  there  is  another  view  of  the  case,  which  I  have 
taken,  and  which  I  submitted  to  my  noble  and  learned 
friends,  who,  however,  differ  from  me  upon  it ;  and  I 
regret  to  say,  in  the  view  which  they  take  of  it  I  am 
unable  entirely  to  concur.  I  am  perfectly  ready,  how- 
ever, to  bow  with  the  utmost  deference  to  their  supe- 
rior judgment  and  experience,  and  of  course  also  to 
the  advice  which  they  shall  give  to  your  Lordships  as 
to  the  judgment  to  be  pronounced.  But  I  confess, 
having  given  much  consideration  to  this  case,  which 
occupied  many  hours  in  the  discussion*  I  should  wish, 
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1846.^      if  your  Lordships  will  hear  me  for  a  few  minutes,  to 
state  the  view  which  I  take  upon  one  part  of  the  caseb 
The  suit,  which  is  instituted  by  the  plaintiff  in  her 
landj  is  a  suit  in  a  Court  of  Equity,  calling  for  an  90* 
^**n^!^^  ^^  count ;  but  it  is  in  the  nature  of  an  action  of  corenuii 
It  is  in  £act  to  have  an  account  taken  in  the  saw 
terms  as  upon  a  covenant ;  and  the  form  on  which  this 
is  framed  is  this : — It  is  desired  that  an  account  may 
be  taken  of  the  sum  due  to  the  plaintiff  on  account^ 
the  purchase  monjey  of  the  said  lease.     Then  we  kwk 
to  see  what  the  said  lease  is,^  and  how  it  is  to.  be  pel* 
formed.    The  Act  of  Parliament  which  has  been  le* 
ferred  to,  is  an  Act  giving  power  to  the  company,  (V 
rather  to  the  partners,  for  they  are  not  incorpocated 
j^uon  a  corporajtion^  amd  alb  wing  them  to  sue  or  to  be 
sued  in  the  name  of  one  of  the  directors.     The  Act 
having  given  that  power,  very  wisely  and  properly,  ai 
I  conceive,  limits  the.  cases  in  which  parties  may  be  flo 
attacked  through  one  of  the  membess,  by  providiof 
in  a  very  special  niaQner  a  daus^.which  points  out  tin 
terms  and  the  ipannei^soid  the  formalities  with  which 
the  company  shall  be  allowed  to  take  leases.    Th^ 
are  to  take  leases  of  mines  only  aflber  seven  da^' 
notice  given  to  all  the   directors,  and  in  the  napm 
of  three  directors  at  least.    That  appears  to  mQ  to  be 
a  very  wise  limitation.    In  a  company  or  partn.eisbi]^ 
where  the]!e  is  a  very  large  numbei;   of  persons^  4 
couiise  those  who  reside  at  a  distance  may  not  aad 
canngt  be  cognisant  of  alji  the  transactions  of  the  di* 
rectors.    They  must,  to  a  certain  degree,  confide  ia 
the  discretion  of  those  who  take  the  management,  and 
they  may  be  liable,  to  a  considerable  extent,  for  theii 
foolish  acts.     But,  at  any  rate,  this  Act  of  Parliament 
has  protected  them  against  being  liable  for  qovenuis 
contained  in  any  lease  of  mines  that  may  be  take9» 
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unless  that  lease  is  taken  under  circumstances  which        1842. 
give  them   an  opportunity  of  forming  an  opinion      viobbs 
upon  it.  «• 

In  this  case,  the  lease  in  question  is  not  made  with        .* 

any  of  these  formalities.  The  lease  is  made  between  '^^jj^^  ^^ 
Lord  Audley^  and  an  individual,  who  afterwards  be- 
came executor  of  Lord  Audley,  and  who  himself  is  the 
plaintiff,  seeking  by  this  bill  to  have  the  obligations 
coQtained  in  that  lease  enforced  against  the  share- 
holders. I  do  not,  however,  rely  upon  that  circum- 
stance; because,  unless  there  are  circumstances  of 
firaad  made  out  much  more  clearly  than  they  are 
made  out  in  this  case,  that  makes  no  alteration  in  the 
view  which  I  conceive  ought  to  be  taken  of  it  in 
point  of  law. 

Lord  Audley  haying  entered  into  the  original  lease 
with  one  individual,  does  not  obtain  payment  of  the 
whole  of  the  purchase  money ;  and  after  his  death  a 
biU  is  filed  by  his  executor,  the  prayer  of  which  is, 
**  that  an  account  may  be  taken  of  the  sum  due  to 
the  plaintiff  as  executor  of  Lord  Audley j  on  foot  of  the 
purchase  money  of  the  said  lease.'*  And  the  decree  is, 
that  that  account  shall  be  taken,  and  that  all  the  share- 
holders are  liable  for  the  payment  of  what  is  due  on 
the  account  so  taken.  Undoubtedly  I  agree  with  what 
my  noble  and  learned  friend  has  said,  that  that  would 
have  no  effect  to  make  the  shareholders  personally  li- 
able. If  this  decree  is  substantially  right,  there  is  na 
objection  whatever  to  its  form.  But  I  cannot  for  myself 
think  that  a  Court  of  Equity  ought  to  give  a  relief 
which  will  only  have  effect  against  the  whole  body  of 
shareholders  by  the  means  and  force  of  the  Act  of  Par- 
liament, when  the  contract  upon  which  the  relief  is 
founded  has  been  entered  into  in  a  manner  that  is  not 
in  accordance  with  the  provisions  of  that  Act.    That 
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1841.       or  elsewhere  abroad,   Howell  alone  was  declared  a 
Cabtbr      bankrupt  in  Ireland. 

V.  In  the  year  1811,  Mr.  Roger  Palmer j  a  kinsman 

of  the  Respondent,  died,  having,  by  his  will,  devised 
his  estates  in  Ireland^  which  produced  upwards  of 
20,000  /.  a  year,  to  his  sister,  Mrs.  JSlizabeth  Bnd- 
worth  (who  thereupon  took  the  additional  name  of 
Palmer)j  for  her  life,  with  remainder,  after  her  de- 
cectse,  to  the  Respondent  for  his  life,  with  limitatioitt 
over  for  the  benefit  of  his  family. 

In  consequence  of  the  estate  in  remainder  so  de- 
vised to  the  Respondent,  his  credit  was  partially 
established ;  and  the  firm  of  Oswald  &  Co.  induced 
him  to  join  them  in  various  securities,  which  led  to 
such  embarrassments  on  his  part,  that  in  1814  he 
was  obliged  to  leave  Ireland  and  reside  abroad  duzing 
the  lifetime  of  Mrs.  Budwortk  Palmer. 

The  firm  of  Oswald  &  Co.  had  various  dealings 
with  Messrs.  Sheppard  &  MackmurdOf  traders  ik 
London^  who  had  a  claim  against  Oswald  k  Co. 
on  the  foot  of  an  alleged  balance  of  accounts.  The 
firm  of  Sheppard  &  Mackmurdo  having  been  aft» 
wards  dissolved,  this  claim  was  transferred,  in  tin 
allocation  which  took  place,  to  Sheppard^  as  a  portioii 
of  his  share  of  the  general  assets.  In  the  year  1814» 
Mr.  Carpenter,  a  solicitor,  made  a  commuDication  tt 
the  Respondent,  who  was  then  residing  with  hift 
family  at  Bruges  in  Belgium,  and  informed  him,  ob 
behalf  of  Sheppard,  that,  from  the  nature  of  his  con* 
nexion  with  the  firm  of  Oswald  &  Co.,  he  had,  as 
a  partner,  made  himself  responsible  for  their  engage^ 
ments,  and  that,  unless  Sheppard*^  demands  weie 
either  discharged  or  the  payment  of  them  secured  hf 
him,  proceedings  would  be  immediately  taken  for  the 
purpose  of  making  the  Respondent  a  bankrupt  and 
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selling  his  life  estate  in  remainder  in  the  property  v^tL 
left  to  him  by  Mr.  Roger  Palmer,  for  the  satisfaction  Carter 
of  those  demands.  The  Respondent,  after  some  nego-  ^alm^esl. 
tiation  between  Mr.  Matthew  CyReillj/,  his  counsel 
and  friend,  and  Mr.  Carpenter,  executed  a  bond, 
dated  the  31st  of  July  1&16,  in  the  penal  sum  of 
8,000  Z.,  conditioned  for  the  payment,  at  the  expira- 
tion of  two  years  from  Mrs.  Budworth  Palmers  death, 
of  2,663/;  19^.  %d.  with  interest,  being  the  sum 
therein  stated  as  due  to  the  house  of  Sheppard  & 
JUacknurdOf  from  the  firm  of  Oswald  &  Co.,  toge^ 
ther  with  such  further  sums  as  Sheppard  should  pay 
for  effecting  or  continuing  the  then  present  and  all 
&iture  insurances  of  the  life  of  the  Respondent,  for 
better  securing  the  principal  sum  and  interest;  the 
principal  sums  so  to  be  secured  not  to  exceed  in  the 
whole  4,000/.,  At  the  same  time  the  Respondent 
executed  a  deed,  whereby,  after  reciting  the  bond 
and  a  warrant  to  enter  judgment  thereon,  and  that, 
for  better  securing  the  sum  therein  mentioned,  he* 
had  agreed  to  charge  the  same  on  the  estates  limited 
to  him  by  the  will  of  Mr.  Roger  Palmer,  he  cove- 
Banted  with  Sheppard,  his  executors,  administrators, 
and  assigns,  immediately  after  the  decease  of  Mrs. 
Budworth  Palmer,  to  execute  all  necessary  deeds  for 
the  purpose  of  charging  the  estates  with  the  sum  ia 
the  bond  specified.  The  deed  contained  a  covenant 
or  proviso  that  in  case  it  should  thereafter  appear 
tfjaX  any  mistake  had  been  made  in  the  amount  of  the 
debt,  and  that  the  balance  due  from  Oswald  k  Co. 
to  Sheppard  k  Mackmurdo  should  be  found  to  be 
less  than  was  stated  by  the  accounts  therein  referred 
to,  then  the  deed,  and  bond  and  judgment  thereon, 
should  be  securities  for  so  much  less  as  the  real 
balance  should  be  fQund  to  be,  and  for  no  greater  of 
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1841.      Other  sum  of  money  than  such  just  balance^  together 


Cartxr     ^^^^  interest  thereon. 

_   ^'  The  bond  and  deed,  after  they  were  executed,  woe 

Palmxb*  • 

delivered  to  Mr.  O'Reillyj  who  advised  them,  and 
was  witness  to  them.  He,  being  afterwards  informed 
by  Mr.  Howell  that  the  accounts  in  which  the  claim 
was  made  against  the  Respondent,  were  nei'er  accu- 
rately made  up,  or  the  balance  properly  ascertained, 
and  that  the  Respondent  signed  for  too  large  a  sain, 
refused  to  give  up  the  bond  and  deed,  until  he  got  a 
letter  in  1821,  from  Mackmurdo  (to  whom  they  hid 
been  then  assigned  by  the  assignees  of  Sheppard^  who 
was  made  a  bankrupt  in  1817),  in  which  Mademwrdo 
undertook  that  they  should  stand  as  securities  for 
such  sum  only  as,  on  a  subsequent  investigation  of 
the  transactions  of  the  respective  firms,  would  appear 
to  be  owing  by  the  Respondent.  No  subsequent 
investigation  of  these  transactions  ever  took  place. 
Judgment  was  entered  up  on  the  bond  in  tlie  Comt 
of  King's  Bench  in  Dublin, 

In  the  year  1820,  the  Respondent  became  ac- 
quainted with  the  Appellant,  who  was  then  a  con- 
veyancer in  London^  and  was  soon  after  called  to  the 
English  bar,  and  was  then  professionally  consulted  bj 
the  Respondent  on  his  affairs.  From  that  time  up  to 
August  1831  the  Appellant  continued  to  be  the  sole 
counsel  and  legal  and  confidential  adviser  of  tbe 
Respondent,  and  as  such  he  became  acquainted  with 
the  circumstances  of  the  Respondent's  property,  and 
the  incumbrances  on  it. 

From  the  communications  made  to  the  Respondent 
by  Mr.  Howelly  as  to  the  manner  in  which  the  balance 
of  2,663  Lids.  6d.  had  been  calculated  by  Sheppard 
&  Mackmurdo,  and  also  considering  the  manner  in 
which  the  bond  and  deed  had  been  obtained  from  him, 
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he  questioned  their  validity  ;  and  for  the  purpose  of       I84i. 
having  advice  as  to  the  nature  and  effect  of  his  lia-     cabtbr 
bility  on  them,  he,  in  the  years  1824, 1825, 1826,  and  »• 

1827,  consulted  the  Appellant  professionally  on  the 
subject.  On  those  several  occasions,  and  likewise  in 
the  year  1831,  the  Appellant  gave  written,  and  also 
sometimes  verbal,  opinions  with  reference  to  the  claims 
under  the  bond  and  deed  of  covenant.  In  one  of  the 
written  opinions,  dated  the  21st  of  June  1825,  the 
Appellant,  after  taking  a  particular  view  of  the  in- 
cumbrances on  the  Respondent's  property,  suggested 
the  expediency  of  borrowing  **  a  sum  of  10,000  l.  or 
12,000  /.,  and  with  that  sum  to  get  rid  of  the  annuity 
creditors,  Mackmurdo*s  claim,  and  whatever  other  in- 
cumbrances might  be  bought  up  on  reasonable  terms.'* 
On  other  occasions^  upon  consultations  with  Messrs. 
IJucas  &  Parkinson,  the  Respondent's  English  soli- 
citors, the  Appellant  repeatedly  expressed  his  opinion 
as  to  the  invalidity  of  the  claims  under  the  bond  and 
deed  to  the  extent  claimed  by  Mackmurdo.  A  com- 
promise of  the  demands  under  these  securities  having 
been  suggested  in  1827^  after  considerable  negotia- 
tion, Mackmurdo  agreed  to  accept  the  joint  bond  of 
the  Respondent  and  his  eldest  son,  conditioned  for  the 
payment  of  the  sum  of  3,570  /.  with  interest,  after  the 
death  of  Mrs.  Budworth  Palmer ;  and  thereupon  a 
draft  of  the  instrument  by  which  this  arrangement 
was  to  be  effected,  was  submitted  to  the  Appellant,  as 
Respondent's  professional  adviser,  who,  considering 
the  terms  advantageous  to  Mackmurdo,  annexed  to. 
the  draft  submitted  for  his  consideration  the  following 
opinion : — "  I  have  perused  this  bond  on  behalf  of  Sir 

William  and  Mr.  Palmer,  but  I  cannot  as  their  coun- 
sel approve  it.     Mr.  Mackmurdo^s  prospects  will  be 

greatly  improved  by  the  joining  of  Mr.  Palmer ;  and 
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1841.       for  that  joining,  Mr.  Palmer  or  his  immediate  fricaidB 


Cartbr  must  have  a  real  and  substantial  consideration.  I  a»- 
*•  sume  that  the  3,570  I  is  the  sum  ^hich  Mr.  Palmer 
has  agreed  to  be  surety  for ;  but  that  sum,  and  no  oUier, 
I  consider  must  be  payable  on  a  contingency,  viz.  Sir 
William  or  Mr.  Palmer's  surviving  Mrs*  Palmer  u 
months.^  It  will  be  necessary  too  that  Mr.  Mackamri^ 
should  fully  show  his  title  to  the  band  and  JMdgmeii 
given  to  Mn  Shepfpardi  for  that  bond  and  judgmeit 
must  be  released,  or  assigned  in  tmst  for  Mr.  Palmer^ 
as  may  hereafter  be  thought  expedient. — W.  P.  Car- 
ter j  4,  Lincoln's  Inn,  New  Square,  2l8t  March  1827." 

The  proposed  compromise  did  not  take  place,  dif- 
ferences having  arisen  between  the  solicitors  of  Afoci- 
mttrdo  and  the  solicitors  of  the  Respondent  (the  latter 
acting  under  the  advice  of  the  Appellant),  as  to  die 
terms  and  conditions  of  the  proposed  security. 

An  arrangement  was  subsequently  entered  into  be- 
tween the  Respondent  and  his  eldest  son,  who  w» 
first  tenant  in  tail  under  the  will  of  Mr^  Roger  P^ 
mer ;  and  by  this  arrangement,  entered  into  with  the 
advice  of  the  Appellant  as  the  confidential  coonsel  of 
both,  and  earned  into  effect  by  a  deed  dated  the  38tk 
of  March  1827,  and  prepared  by  the  Appellant,  the  Be* 
^ndent  was  enabled  to  charge  the  inheritance  in  the 
devised  estates  with  40,000  /.  for  the  pay ment  of  ddita^ 
and  80,000  /•  for  any  purpose  he  might  think  fit  The 
Respondent  being  dien  at  Bruges^  the  Appellant, » 
counsel  for  him  and  his  son,  went  to  meet  them  at  Os- 
tend,  for  the  purpose  of  having  this  arrangemeait  finally 
completed,  and  it  was  completed  accordingly  in  Mardi 
1827.    In  the  autumn  of  that  year  the  proposal  fiir 
compromise  was  again  renewed  with  MacknmrdOf  and 
on  that  occasion  a  draft  assignment  of  the  judgment 
was  Improved  of  by  the  Appellant,  in  which  draft  he 
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was  himself  named  as  the  person  to  whom  the  judg-       i^i. 
ment  was  to  be  assigned  in  trust  for  the  Respondent     cartbr 
and  his  son.    That  arrangement  was  not  concluded ,  ^ 

Bor  was  anything  done  to  further  it  until  July  1831. 
llie  Respondent  having  then  come  to  England^  it  was 
thought  his  presence  afforded  a  favourable  opportunity 
of  bringing  the  negotiation  to  a  termination ;  and 
tiierenpon  the  drafts  of  the  deeds  which  had  been  pe^ 
rased  by  the  Appellant  in  1S27,  were  again  laid  before 
him  as  the  counsel  of  the  Respondent ;  and  he  again, 
011  llie  26th  oiJuly  1831,  settled  and  approved  of  the 
(Eucme  on  behalf  of  the  Respondent :  but  the  solicitors 
€ff  Mackmurdo  again  objected  to  the  drafts  so  settled  ; 
und  in  consequence  of  the  differences  between  the  pro- 
fessional gentlemen  of  both  parties,  and  a  claim  made 
for  costs  on  the  part  of  Mackmurdo^  which  the  Re* 
spondent  was  not  then  in  a  condition  to  discharge, 
die  parties  were  «inaUe  to  close  their  arrangements. 
The  last  time  the  Appellant  was  consulted  on  behalf 
of  the  Respondent  was  the  3d  oiAugyat  1881;  he  and 
Mr.  Brewer^  another  Enghsh  barrister,  gave  a  joint 
^nion  on  one  of  the  above-mentioned  drafts  in  Jtmt 
1831,  and  from  tiiat  time  Mr.  Brewer  was  Respon- 
dent'^  counsel  until  some  time  in  1 833. 

Mrs.  Budworth  Pahner  died  on  the  31st  of  May 
1882,  at  her  residence  at  Ham  Common,  near  London ; 
and  upon  her  decease,  under  the  limitations  in  the 
will  of  Roger  Palmer^  the  Respondent  became  entitled 
to  «i  estate  for  life  in  possession,  in  the  devised  pro- 
perty. On  the  2d  of  June  following,  the  Appellant 
called  on  Mackmurdo  at  his  house,  and  agreed  with 
Mm  for  the  sum  of  1 ,400  {.  to  purchase  his  claims 
under  the  bond  and  deed  of  the  Respondent,  and  a 
memorandum  to  that  effect  was  signed  by  both  of 
them.  hntMacknmrdOj  on  learning  that  Mrs.  Budworth 
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1841.  Palmer  was  dead  at  the  time,  refused  to  carry  the 
Garter  agreement  into  effect,  on  the  ground  that  the  Appel- 
^  V-  lant  had  been  aware  of  her  death  at  the  time  of  the 
purchase,  and  that  his  suppression  of  the  fact  dis- 
charged Alackmurdo  from  the  agreement.  The  Ap- 
pellant did  not  take  any  steps  to  enforce  it :  neither 
he  nor  Mackmurdo  communicated  their  negotiation 
to  the  Respondent  or  his  solicitors.  These  solicitors 
occasionally  meeting  Mackmurdo  or  his  solicitor  in 
1832  and  1833,  talked  of  a  final  settlement  of  Mack- 
muf*d6*s  claims,  and  early  in  the  year  1833  made 
him  an  offer,  on  behalf  of  the  Respondent^  of  a  sum 
between  2,000/.  and  3,000/.  in  full  satisfaction  of  his 
demands.  When,  on  the  9th  of  November  in  that 
year,  Mr.  Luca^^  one  of  the  solicitors,  called  on  him  to 
ascertain  whether  he  would  accept  the  sum  so  offered, 
and  which  was  remitted  from  Ireland  for  the  purpose, 
Mackmurdo  informed  him  that  he  had  disposed  of  his 
rights  under  the  bond  and  deed  to  the  Appellant 
Upon  further  inquiry,  Mr.  Lucas  discovered  that  the 
said  securities  had  been  assigned  to  the  Appellant  fif 
a  sum  of  2,400  /.,  by  a  deed  dated  the  3d  of  Augj^ 
1833;  and  that  the  Appellant  insisted  on  holding 
the  same  for  his  own  benefit,  until  payment  should  be 
made  to  him  of  the  full  amount  of  principal  and  in- 
terest for  which  the  securities  had  been  originally 
executed. 

On  the  5th  of  July  1834,  two  years  from  the  death 
of  Mrs.  Budworth  Palmer  having  expired,  the  Appel- 
lant filed  his  bill  in  the  Court  of  Chancery  in  Irekadf 
setting  forth,  among  other  matters,  in  part  the  deed  of 
covenant  of  the  31st  of  July  1816,  but  omitting  the 
proviso  for  rendering  the  deed,  and  the  bond  and 
judgment  accompanying  the  same,  a  security  for  the 


N 


CASES  IN  THE  HOUSE  OF  LORDS.  665 

real  balance  only,  in  case  of  the  accounts  having  been       d^tli 
incorrectly  stated ;  and  praying  (amongst  other  mat-      Cabtbr 
ters)  that  the  same  might  be  specifically  executed.  Palmbb. 

Before  the  Respondent  answered,  a  notice  on  his 
behalf  was,  on  the  24th  of  December  1834,  served  on 
the  Appellant's  solicitors,  offering  to  pay  him  the 
sum  of  2,400/.,  with  interest  from  the  time  of  his 
paying  that  sum  to  Machmurdoy  together  with  the 
costs  incurred  by  the  Appellant  up  to  the  day  on 
which  the  notice  was  served.  The  ofi^er  not  having 
been  accepted,  the  Respondent  filed  his  answer,  resist- 
ing the  Appellant's  demands  on  the  several  grounds 
before  stated,  and  hereinafter  mentioned  in  the  Re- 
spondent's cross  bill. 

By  order  made  by  the  Master  of  the  Rolls  in  Ire- 
landf  on  a  motion  for  a  receiver,  the  Respondent  was 
at  liberty  to  lodge  in  bank,  to  the  credit  of  the  cause, 
the  sum  of  6,079/.  9^.  2c?.,  being  the  sum  sworn  by 
the  Appellant  to  be  then  due  to  him ;  which  sum  was 
accordingly  lodged  by  the  Respondent. 

The  Appellant  having  subsequently  amended  his 
bill,  and  the  Respondent  having  answered  the 
amendments,  issue  was  joined,  witnesses  were  exa- 
mined, and  the  cause  was  heard  on  the  8th  of 
Nwemher  1836,  before  the  Lord  Chancellor  of  Ire- 
Umdj  when  a  decree  was  made,  whereby,  after  re- 
citing the  notice  by  which  the  Respondent  offered 
to  pay  the  2,400  Z.  with  interest  and  costs,  and  that 
the  Respondent  had  by  his  counsel  in  open  court 
declared  his  willingness  to  abide  by  the  said  offer,  it 
was  declared  that  the  Appellant  was  entitled  to  be 
paid  the  sum  of  2,400/.,  with  interest  thereon,  at  the 
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1841.        rate  of  six  per  cent,  per  annum,  from  the  time  when 
Carter      the  Same  became  payable  by  the  Appellant  to  Mcick- 
murdoj  together  with  his  taxed  costs  as  between  party 
and  party,  up  to  the  time  of  the  service  of  the  said  no- 
tice ;  provided  the  plaintiff  should  elect  to  accept  the 
same,  and  declare  such  his  election  by  written  notice, 
to  be  served  on  the  Respondent's  solicitors  within  two 
months  from  the  date  of  the  decree ;  and  in  such 
case  the   Respondent  was  declared   entitled   to   his 
costs  in  the  cause,  to  be  taxed  as  between  party  and 
party  from  the  time  of  the  service  of  the  said  notice; 
and  in  such  case  it  was  further  ordered  that  it  be 
referred  to  one  of  the  Masters  of  the  Court  to  ascer- 
tain the  sum  due  on  foot  of  the  said  principal  sum  of 
2,400  /.  and  the  interest  thereon  as  aforesaid,  and  to 
ascertain  the  costs  of  the  Appellant  as  between  party 
and  party  up  to  the  time  of  service  of  the  said  notice, 
the  amount  of  such  costs  to  be  added  to  the  sum  to  be 
found  due  on  the  foot  of  the  said  sum  of  2,400/.  and 
the   interest  thereon  :    And  it  was  further  ordered 
and  decreed  that  the  Master,  in  such  case,  should  also 
ascertain  the  costs  of  the  Respondent  in  the  cause 
from  the  time  of  the  service  of  the  said  notice,  and 
deduct  tlie  same  from  the  amount  which  should  be 
found  due  to  the  Appellant  for  principal,  interest,  and 
costs  as  aforesaid :  And  it  was  ordered  and  declared 
that  the  Appellant  was  entitled  to  be  paid  the  balance 
which  should  be  so  found  due  to  him  on  foot  of  such 
account,  after  such  deduction  as  aforesaid,  by  a  trans- 
fer to  him  of  so  much  of  the  sum  of  6,158/.  Ss.  Ad. 
in  the  three-and-a-half  per  cent,  stock  remaining  in 
bank  to  the  credit  of  the  cause ;  and  that  he  should 
thereupon  execute  a  release  to  the  Respondent  of  the 
said  securities,  &c. :  And  in  case  the  Appellant  should 
decline  or  omit  tq  declare  his  willingness  to  accept 
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such  terms  within  such  time  as  aforesaid,  then  it 
was  further  ordered  and  decreed  that  his  bill  should 
be  dismissed  with  costs,  and  that  the  Accountant- 
general  should  transfer  to  the  Respondent  or  his 
attorney  the  whole  of  the  said  sum  of  6,158/.  8*.  4rf. 
together  with  such  cash  as  might  be  in  bank  to  the 
credit  of  the  cause,  on  account  of  the  dividends,  &c. 


1841. 


Carter 

V. 

Palvbb. 


Agiiinst  that  decree  the  Appellant  presented  his  ap- 
peal to  this  House ;  and  the  House,  by  its  order  dated 
the  16th  of  July  1837,  reversed  the  decree,  and  re- 
mitted the  cause  to  the  Court  of  Chancery  in  Ireland^ 
with  a  declaration  that  accounts  should  be  taken  of 
the  sums  due  for  principal  and  interest  on  foot  of  the 
said  securities,  at  the  date  of  the  assignment  to  the 
Appellant ;  and  likewise  of  the  sum  which  should  be 
due  at  the  time  of  making  the  Master's  report ;  and 
that  in  the  meantime  the  Respondent  should  be  at 
liberty  to  exhibit  his  cross  bill  in  that  Court  (a). 

(a)  The  case  upon  that  appeal  has  not  been  reported  in  this 
series  of  Reports,  as  there  was  no  decision  on  the  merits.  The 
following  observations  were  made  by  the  Lord  Chancellor  (Lord 
Cotienham)f  in  moving^  the  order  to  remit  the  cause  with  the  above 
declaration  : — **  In  this  case  it  appears  that  fF.  H.  Palmer  in  the 
year  1816  executed  a  bond  to  a  person  of  the  name  of  Sheppard^ 
and  at  the  same  time  executed  a  deed  of  covenant,  by  which  he 
charged  real  estates  belonging  to  him  with  certain  sums  due  from 
him.  Mr.  Carter j  the  Appellant,  was  professionally  employed  for 
Mr.  PalmeTf  and  he  afterwards  purchased  that  charge  upon  xMr. 
Palmer^s  estates;  and  the  question  which  was  discussed  at  the 
bar  was,  whether  Mr.  Carter,  from  his  connexion  as  professional 
agent,  employed  by  Mr.  Palmer,  was  incapacitated  from  purchasing 
that  charge  on  the  estates  of  the  person  for  whom  he  was  so  con- 
cerned. The  case  came  before  the  Court  of  Chancery  in  Ireland; 
and  it  appeared,  from  the  answer  of  Mr.  Palmer,  that  he  was  willing 
to  pay  a  certain  sum,  not  the  full  amount  of  what  was  alleged  to  be 
due  on  the  charge,  but  the  sum  which  Mr.  Carter  had  paid  for  the 
purchase  from  the  person  in  whom  the  incumbrance  was  then  vested. 
The  decree  which  was  pronounced  was  in  these  terms:— -[His 
Lordship  read  the  decree  as  above,  down  to  the  end  of  this  pas- 
sage :  *  provided  the  plaintiff  should  elect  to  accept  the  same,  aod 
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^}^  That  order  having  been  made  a  rule  of  the  Court  of 

Carter      Chancery  in  Ireland^  it  was  referred  to  the  Master  to 
Palmbr.     ^^^  *^^  accounts  thereby  directed  to  be  taken. 

declare  such  hb  election  by  written  notice  within  two   months 
from  that  day/  &c.]     It  is  quite  obvious  what  the  intention  of  the 
Court  was  in  making  that  prorision  :  one  party  had  said  he  was 
willing  to  pay  a  certain  sum,  which  was  less  than  the  amount  of 
what  the  other  claimed  ;  and  the  object  undoubtedly  was  to  give  the 
plaintiff  the  option  of  taking  that  sum ;  merely  to  give  him  the 
opportunity  of  accepting  the  sum  tendered.      But  I  apprehend, 
liowever  meritorious  the  object,  that  it  was  not  consistent  with  the 
form  of  the  proceeding  in  a  Court  of  Equity  to  make  that  part  of 
the  order :  the  parties  might  settle  that  between  themselves ;  but 
it  was  not  proper  or  regular  to  make  that  fonii  a  part  of  the  decre- 
tal order.    The  decree  goes  on :  'in  case  the  plaintiff  should  de- 
cline or  omit  to  declare  his  willingness  to  accept  such  terms  as  afore- 
said, then  that  his  bill  should  stand  dismissed  with  costs.' 
Where  a  plain-       **  Whether  Mr.  Carter  was  or  was  not  in  a  situation  to  buy  up 
tiff  claims  the  this  incumbrance  on  Mr.  Palmer  b  estate,  is  a  question  which,  in  the 
Be  ur"^""'   d  ^^®^  ^  ^^^^  ®^  ^^^  cvLSBy  it  is  not  necessary  to  give  a  decision  upon, 
thcdefendantof-  inasmuch  as  it  appears  to  me  that  the  form  of  the  decree  is  not  such 
ferstopayapart  as,  under  the  circumstances  of  the  case,  it  ought  to  have  been.    It 
only,  alleging  an  appears  that  Mr.  Carter  had  bought  up  the  incumbrance  for  a  less  sum 
th"'^'^d  "^*  d*'  t^an  was  due  upon  it.     Now  that  he  was  entitled  to  something  out 
cree  giving  the  ^^  ^^®  estates  is  beyond  all  question,  because  the  party,  the  owner 
plaintiff  an  op«  of  the  estates,  owed  the  debt ;  and  the  only  way  in  which  he  coald 
tion  to  accept  the  compel  Mr.  Garter  to  take  less  than  the  amount  of  the  incumbrance 
^uJi^  ^?^' **!*  on  the  estates  was  on  this  ground :  that,  inasmuch  as  he  was  em* 
irregular    as  it  P^^yed  as  agent  for  him,  equity  would  not  permit  him,  an  agent, 
dues    not    de-  dealing  with  a  debt  charged  on  his  client's  or  employer's  estates,  to 
Clare     whether  take  a  benefit  to  himself;  and  the  client  or  employer  is  in  such  case 
^'*  t*  i^Jf ^°^*^  i"  entitled  to  say,  *  If  you  buy  up  that  debt  on  my  estates,  I  must  pay 
whole  sum  or  to  ^^^  what  you  have  paid,  but  I  have  a  right  to  consider  the  purchase 
a  part  only.         &a  made  on  my  behalf  as  the  owner  of  the  estates.'     That  is  an 
The     proper  equity  which  the  party,  the  owner  of  the  estates,  must  enforce 
course  would  be  against  the    agent ;   it  is  not  an  equity   which  will   entitle  the 
eiviiur Effect  ^0  ®^**®'  ®^  *^®  estate  to  refuse  to  pay  anything  in  respect  of  that 
the  securities  to  demand.     The  decree,  as  pronounced  by  the  Court  of  Chancery  in 
the  extent  of  the  Ireland,  in  effect  dismissed  the  bill,  as  the  plaintiff  did  not  elect  to 
whole  sum  due  accept  the  offer  made  to  him ;  it  therefore  did  not  say  whether  he 
without" preiu-  '®  *^  Mceive  the  whole,  or  so  much  as  he  has  paid ;   but  the  effect 
dice  to  the  de-  ^^  ^^  ^  ^  deny  all  relief  and  payment  to  the  person  in  whom  thii 
fendant's   right  charge  is  legally  vested.     I  apprehend  the  course  the  Court  ought 
to  file  a  cross  ^  hdive  taken  would  have  been,  not  to  have  dismissed  the  bill,  but 
eauii°  ****'*    *  '^  ^^^^  given  effect  to  the  charge  to  the  extent  of  making  such  a 
?o  enforce  a  de-  ^^^^^^  ^  ^e  party  was  entitled  to ;  but  to  make  it  so  as  to  give  the 
fendaot's  eauity  defendant,  the  owner  of  the  estate,  an  opportunity  of  asserting  his 
by   impeaching  equity ;  that  equity  being  to  consider  the  purchase  of  the  charge  at 


CASES  IN  THE  HOUSE  OF  LORDS.  660 

In  December  1837,  the  Respondent  filed  his  cross  I84i. 
bill  in  the  said  Court  against  the  Appellant,  setting  carter 
forth,  as  hereinbefore  mentioned,  the  manner  in  which  p  ''• 
the  Respondent  became  connected  with  the  firm  of 
Oswald  &  Co.,  the  circumstances  under  which  the 
said  securities  were  obtained  from  him,  his  acquaint- 
ance and  uninterrupted  connexion  with  the  Appellant 
as  his  only  confidential  professional  adviser  from  1820 
to  August  1831,  and  the  circumstances  under  which 
the  Appellant  obtained  the  assignment  of  the  said 
Becurities,  knowing  at  the  time  that  negotiations  were 
pending  for  a  compromise  of  the  claims  on  the  foot 
thereof.  The  cross  bill  further  stated,  that  the  Re- 
spondent's family  estates  in  Ireland  and  England  had 
been  charged  by  his  late  brother.  Sir  John  Palmer, 
with  various  annuities  on  which  there  were  large 
arrears  due  and  owing  at  the  time  of  his  decease,  with 
which  circumstance  the  Appellant  was  made  acquaint- 
ed, as  the  Respondent's  counsel,  on  various  occasions 

a  parchase  for  the  benefit  of  the  owner  of  the  property.     That  ought  securiticsa  cros« 

to  hare  been  done  by  a  cross  bill:  they  seem  very  much  to  have  bill  is  necessary, 

miBtaken  their  way  in  the  proceedings  in  the  Court  of  Chancery  in  according  to  the 

Ireland,  and  the  object  of  your  Lordships  would  be  to  give  them  an  unuhhut^temhU 

opportunity  of  setting  themselves  right ;  and  the  way  in  which  your  it  may  be  done 

Lordships  may  in  effect  make  an  order  to  set  them  right,  would  be  byanswerio/re- 

to  reverse  the  decree  dismissing  the  bill ;  and  in  lieu  of  that  decree  ^^• 

of  dismissal,  to  direct  that  there  shall  be  a  reference  to  the  Master  to 

inquire  what  was  due  in  respect  of  the  charge  on  the  property 

created  by  the  deed  of  the  30th  Julif  1816,  at  the  date  at  which  Mr. 

Carter  purchased  the  charge,  without  prejudice  to  any  bill  which 

the  owner,  Mr.  Palmer y  may  file  against  Mr.  Carter ,  the  agent. 

If  ft  is  the  duty  of  the  Court  of  Equity  to  make  a  decree,  it  is  im- 

poisible  to  make  a  decree  which  shall  be  less  injurious  to  the  future 

rigkt3  of  Mr.  Palmer  than  that  which  I  have  suggested,  inasmuch 

as  there  will  only  be  an  inquiry  to  ascertain  what  was  due  on  the 

charge ;   and  if  Mr.  Palmer  thinks  proper  to  raise  this  question 

against  Mr.  Carter,  he  will  have  the  opportunity,  before  the  cause 

comes  to  that  state  in  which  payment  will  be  awarded  to  Mr.  Carter , 

of  contending  that  he  is  only  entitled  to  the  purchase  money  which 

he  paid  for  the  charge  on  the  estate.*' 

Lord  Brougham  concurred. 
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^^^^       when  questions  with  respect  to  these  annuities  arose: 
Camtxr      And  the  cross  bill  charged,  a§  evidence  of  the  AppeUant 
Palmkb.     having,  long  before  Mrs.  Budtoorth  Palmer's  death, 
contemplated  the  availing  himself  of  the  information 
he  had  acquired  as  Respondent's  confidential  counsd 
to  buy  up  the  incumbrances  on  his  property  whenever 
an  opportunity  offered,  that  in  1828  he  induced  Re- 
spondent's solicitors  to  send  one  Charles  Abbott ^  then 
pupil  to  the  Appellant,  to  make  inquiries  into  the  in- 
cumbrances on  the  said  family  estates,  and  into  other 
matters  relating   to   the   Respondent's   property  in 
Ireland;    and  that  Abbott ,  before  his  departure  to 
Irelandy  received  his  instructions  from  the  Appellant, 
and  after  his  return  the  Appellant  infonhed  the  said 
solicitors  that  the  information  obtained  by  him  was 
very  valuable,  but  he  did  not  communicate  the  parti- 
culars thereof  to  them :  And  it  further  charged,  that 
having,  as  such  professional  adviser,  obtained  informal 
tion  with  regard  to  the  annuities  chained  on  the  &milj 
estates,  which  he  should  not  have  applied  to  his  own 
advantage  to  the  detriment  of  his  client,  the  Appellant 
employed  a  person  of  the  name  of  Booths  as  his  agent, 
to  purchase  up  the  outstanding  arrears,  and  which 
accordingly  Booth  effected  to  the  extent  of  upwards  of 
14,000  /.,  for  a  very  inconsiderable  sum  of  money. 
And  after  stating  and  submitting  that  the  acts  of  the 
Appellant  in  procuring  assignments  of  the  said  seen- 
rities  were  a  fraud  on  the  Respondent,  and  in  violation 
of  the  trust  and  confidence  reposed  by  him  in  the 
Appellant,  and  further  stating  and  submitting  that 
the  other  dealings  and  transactions  of  the  AppeUant 
with  respect  and  in  relation  to  the  estates  of  the  Ife- 
spondent,  and  the  incumbrances  affecting  the  same, 
were  evidence  of  such  fraud  and  mal-practicea,  the 
Respondent,  by  his  bill,  prayed  that  the  same  might 
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be  deemed  a  cross  bill  to  the  bill  of  the  Appellant,  and        i84i. 
that  it  might  be  referred  to  one  of  the  Masters  of  the      CABTKa 
Court  to  take  an  account  of  the  sum  then  due  on  foot  ^• 

of  the  said  principal  sum  of  2,400/.,  being  the  consi- 
deration for  the  assignment  of  the  said  securities,  with 
interest  thereon  at  the  rate  of  six  per  cent,  to  the  date 
of  the  service  of  the  said  notice  of  the  24th  of  December 
1834 ;  and  to  tax  and  ascertain  the  costs  of  the  Appel- 
lant as  between  party  and  party,  up  to  the  time  of  the 
service  of  the  said  notice,  and  that  the  sum  which 
should  be  found  due  to  the  Appellant  for  costs  might 
be  added  to  the  sum  which  should  or  might  be  found 
due  to  him  on  foot  of  the  said  sum  of  2,400  /.,  for  prin- 
cipal and  interest ;  and  that  it  might  be  declared,  that 
under  the  circumstances  of  the  case,  it  was  not  compe- 
tent fcr  the  Appellant  to  purchase  the  said  securities 
for  his  own  benefit,  and  that  therefore  he  was  entitled 
to  hold  the  said  judgment  and  deed  of  covenant  so 
assigned  to  him  as  aforesaid,  only  as  securities  for  such 
sum  as  should  be  found  due  upon  the  account  to  be  so 
taken  as  aforesaid ;  and  that,  with  respect  to  the  residue 
and  remainder  of  the  sums  alleged  to  be  due  on  foot 
of  the  said  securities,  the  Appellant  might  be  declared 
to  be  possessed  of  and  interested  in  the  same  in  trust 
for  the  Respondent ;  and  that  such  sums  as  should  be 
found  due  for  principal,  interest,  and  costs  on  foot  of 
the  said  sum  of  2,400/.  might  be  paid  to  the  Appellant 
out  of  the  said  sum  of  6,158/.  8^.  4t/.  three-and-a-half 
per  cent,  stock  then  standing  to  the  credit  of  the 
cause ;  and  that  after  paying  the  same,  the  balance 
of  the  said  sum  of  6,158/.  85.  4(/.,  with  such  cash 
as  might  be  in  bank  likewise  to  the  credit  of  the 
cause  on  account  of  the  dividends  thereof,  might  be 
paid  over  to  the  Respondent;  and  that  the  Appellant 
might  execute  an  assignment  or  release  of  the  said 
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1841.        securities  to  the  Respondent,  at  the  Respondent's  costs 
Carter      ^^^  charges,  or  to  such  other  person  or  persons  as  the 
^'         Respondent  might  name  for  that  purpose. 

The  Appellant  6Ied  his  answer  to  the  cross  bill  in 
May  1838 ;  and  thereby,  after  setting  forth  the  circum- 
stances of  the  Respondent's  connexion  with  the  firm 
of  Oswald  &  Co.  as  a  partner  thereof,  and  that  Shep-' 
pard  &  Mackmurdo  claimed  a  balance  of  account 
against  that  firm  in  respect  of  various  dealings  between 
the  two  firms,  and  that  such  balance  was  not  at  any 
time  denied  by  Oswald  &  Co.  to  be  correct,  and  that 
it  formed  the  consideration  for  the  said  securities,  the 
Appellant  said,  that  to  the  best  of  his  knowledge  and 
belief  the  said  H.  Carpenter  did  not  wait  on  the  Re- 
spondent at  Bruges  in  the  year  1816  or  any  other  time, 
nor  make  to  him  such  communications  as  in  the  cross  bill 
alleged,  or  any  other  communication,  nor  threaten  that 
proceedings  would  be  taken  for  the  purpose  of  making 
him  a  bankrupt;  and  that  therefore  the  Respondent  was 
not  alarmed  at  such  threats,  and  did  not  under  the 
influence  of  such  threats  and  in  ignorance  of  the  state 
of  the  accounts  execute  the  said  bond  and  deed  of 
covenant  of  the  31st  July  1816;  for  the  Appellant 
had  been  informed  and  believed  that  Carpenter  never 
waited  on  the  Respondent  at  Bruges^  but  that  he 
executed  the  said  bond  and  deed  by  the  advice  and  in 
the  presence  only  of  Mr.  Matthew  O'Reilly ,  who  was 
for  many  years  his  confidential  legal  adviser ;  and  that 
previous  to  his  execution  thereof  the  accounts  between 
the  firms  of  Oswald  &  Co.  and  Sheppard  &  Mach^ 
murdo  had  been  carefully  investigated,  and  the  balance 
due  to  Sheppard  fa  -BfacAwiMrrfo  accurately  ascertained ; 
in  which  investigation  of  the  accounts,  O'Reilly  and 
Messrs.  Sturmy  and  Farris^  formerly  clerks  of  Oswald 
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&  Co.,  acted  for  that  firm,  and  for  the  Respondent  as        I84i. 
a  partner  thereof:  and  after  the  said  balance  had  been     cabtbr 
carefully  ascertained,   O'Reilly^  on  the  part  of  the         «'• 
Respondent,  and  Carpenter,  on  the  part  of  Sheppard  "^^ 

&  MackmurdOj  settled  and  approved  of  the  drafts  of 
the  said  bond  and  deed ;  and  the  same  having  been 
ingrossed,  were  delivered  to  O^Meilltfy  who  was  then 
on  his  road  to  join  the  Respondent  on  the  Continent, 
fbr  execution  by  him,  and  the  said  bond  and  deed 
were  accordingly  executed  by  him  in  the  presence 
only  of  his  said  legal  adviser,  O'Reilly,  and  after  the 
Respondent  had  been  fully  informed  of  the  aforesaid 
investigation  of  the  accounts,  and  after  full  delibera*- 
tion;  and  the  bond  and  deed  remained  in  the  possession 
of  the  Respondent  or  O'Reilly,  until  the  month  of 
May  1817,  when  they  were  transmitted  by  0*Reilly 
to  Carpenter.   (See  the  evidence,  infra,  p.  679.) 

The  answer,  after  setting  forth  the  circumstances 
of  the  assignment  of  the  securities  to  Mackmurdo, 
stated  that  during  the  year  1820  the  Appellant  prac- 
tised under  the  English  bar  as  a  certificated  convey- 
ancer, and  in  February  1821  was  called  to  that  bar: 
That  the  Appellant,  in  the  course  of  the  year  1 820, 
and  from  time  to  time  thenceforth,  until  the  termi- 
nation of  his  professional  connexion  with  Luccts  & 
Parkinson,  who  were  the  Respondent's  English  soli- 
citors, was  frequently  consulted  and  employed  by 
them  in  his  professional  capacity  in  a  great  variety  of 
matters,  and,  amongst  others,  in  the  affairs  of  the  Re* 
spondent  (for  the  first  time  in  May  1820),  and  the  Re- 
spondent being  entitled  under  the  will  of  Roger  Palmer 
to  an  estate  for  life  in  certain  Irish  estates,  expectant 
upon  the  decease  of  Mrs.  Budworth  Palmer,  with  re- 
mainder to  his  first  and  every  other  son  in  tail  male, 
and  his  eldest  son,  William  Henry  Roger  Palmer, 
having  attained  the  age  of  21,  instructions  for  a  settle- 
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1841.  ment  of  the  said  estates  were  in  the  year  1824  drawn 
Carter  up  by  one  Hartly  Hodson,  a  retired  Irish  solicitor, 
Palmer  *^^^  resident  at  Bruges^  which  instructions  were  laid 
before  the  Appellant  by  Lucas  &  Parkinson^  to  pre- 
pare the  proposed  settlement ;  but  the  instructions  re- 
quiring explanation,  and  the  Respondent  being  unable 
to  come  to  England^  it  was  considered  desirable  by 
Lucas  &  Parkinson,  and  Hodson,  and  the  Respon- 
dent and  his  said  son,  that  they  and  the  Appellant 
should  meet  at  Ostendj  for  the  puqjose  of  discussing 
and  perfecting  the  provisions  of  the  settlement ;  and 
the  Appellant  being  solicited  by  the  said  solicitors  to 
go  to  Ostend  for  the  purpose,  with  great  reluctance 
consented  to  proceed  thither  in  August  1824;  and 
after  several  meetings  and  discussions  with  the  Re* 
spondent  and  his  son,  and  several  legal  friends  then 
residing  at  Ostend,  the  Appellant  after  his  return 
proceeded  to  prepare  the  said  settlement,  which  how- 
ever did  not  finally  take  place  until  the  beginning 
of  the  year  1827. 

The  answer  further  stated,  that  in  1827  the 
Appellant  was  instructed  by  Messrs.  LiLcas  &  Par- 
kinson to  peruse  and  settle,  and  he  did  settle,  the 
draft  of  an  assignment  by  Mackmurdo  of  the  bond 
and  deed  of  covenant  oi  July  1816,  to  Mr.  Day,  as  a 
trustee  for  the  Respondent  and  his  eldest  son,  in  con- 
sideration of  3,570/.  and  interest,  to  be  paid  within 
six  months  after  the  death  of  Mrs.  Budworth  Palmer, 
and  to  be  secured  by  a  charge  by  the  Respondent  on 
the  settled  estates,  and  by  the  joint  bond  of  himself 
and  son  to  the  amount  of  10,000/.;  and  which  draft 
recited  that  the  whole  of  the  principal  money  and  in- 
terest secured  by  the  bond  and  deed  still  remained 
due  and  unsatisfied,  and  that  Mackmurdo  had  agreed 
to  accept  in  satisfaction  thereof  the  smaller  sum  of 
3,670/.  and  interest,  in  consideration  of  the  additional 
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security  offered  by  the  Respondent's  eldest  son,  first        i84i. 
tenant  in  tail  in  remainder  under  the  said  will,  joining      carter 
in  the  said  bond :  That  the  Appellant  was  likewise  in-         v. 

PaLM£R. 

structed  to  settle,  and  did  settle,  drafts  of  the  accom- 
panying deed  of  charge  by  the  Respondent,  and  joint 
bond  of  himself  and  his  said  son,  but  they  were  never 
executed,  in  consequence  of  the  Respond  ent's  said  son 
having  in  the  early  part  of  1828  married,  and  refused 
to  execute  the  bond  :  That  the  Appellant  was  again, 
in  1831,  instructed  by  Lucas  &  Parkiiison  to  settle 
a  draft  assignment  by  Mackmurdo  of  the  judgment 
entered  up  on  the  bond  oi  July  1816,  to  a  trustee  for 
Mackmurdo  and  the  Respondent,  in  consideration  of 
the  Respondent  securing,  by  his  bond  for  10,000/. 
and  by  a  charge  on  the  settled  estates,  payment  to 
MackmurdOj  within  six  months  after  the  decease  of  Mrs. 
Budworth  Pabner^  of  3,570/.,  and  also  of  another  sum 
left  blank  in  the  said  draft,  with  interest  from  the  1st 
of  February  1827:  That  upon  receiving  instructions 
for  this  draft,  the  Appellant  was  solicited  by  Lucas 
&  Parkinson^  who  had  had  some  difference  with  the 
said  Day  J  to  allow  the  Appellant's  name  to  be  inserted 
therein  as  trustee,  which  he  with  much  reluctance 
consented  to,  and  he  settled  the  draft  accordingly, 
and  also  the  drafts  of  the  accompanying  bond  and  deed 
of  charge ;  and  the  said  draft  assignment  and  draft 
charge  contained  a  recital  that  all  the  monies,  both 
principal  and  interest,  secured  by  the  bond  and  deed 
ofJtUy  1816,  were  still  unsatisfied  :  That  in  1831  the 
fees  due  to  the  Appellant  for  his  professional  services 
in  the  affairs  of  the  Respondent  amounted  to  a  con- 
siderable sum ;  and  in  that  year  the  Appellant  was 
instructed  by  Lucas  &  Parkiiison  to  settle,  and  he  did 
settle,  the  drafts  of  certain  charges  from  the  Respon- 
dent to  them  upon  his   estates  and  properties,  for 
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1841.  securing  all  the  fees  and  monies  then  due  and  owing, 
Cabtbb  ^^^  thereafter  to  become  due  and  owing,  to  them ;  and 
»•  they  then  intimated  to  the  Appellant  that  the  large 
amount  of  fees  owing  from  them  to  him  in  the  matters 
of  the  Respondent  would  be  forthwith  liquidated  or 
provided  for,  and  that  they  had  the  instructions  of 
the  Respondent  thenceforth  to  employ  Mr.  Brewery 
an  English  barrister,  in  the  matters  of  the  Respondent, 
instead  of  the  Appellant :  That  the  last-mentioned 
drafts  were  in  the  month  of  August  1831  perused 
and  finally  settled  by  Mr.  Brewer ,  the  then  counsel  of 
the  Respondent ;  and  other  charges  on  the  estates  of 
the  Respondent,  and  which  had  been  originally  settled 
by  the  Appellant,  were  about  the  same  time  submitted 
to  and  altered  by  Mr.  Brewer^  as  such  counsel :  That 
Lucas  &  Parkinson  obtained  the  execution  of  their 
securities  by  the  Respondent  in  the  said  month  of 
August  J  having  in  the  previous  month  of  July  discon- 
tinued all  professional  intercourse  with  the  Appellant, 
and  they  never  since  came  to  any  settlement  with  him 
in  relation  to  the  large  amount  of  fees  due  as  afore- 
said, and  he  was  not  after  the  said  months  oi  July  or 
August  1831  in  any  way  whatever  consulted  or  em- 
ployed in  the  affairs  of  the  Respondent,  nor  had  he 
since  receive  any  payment  whatever  for  the  services 
he  rendered  the  Respondent  from  the  year  1820  up 
to  the  said  year  1831. 

The  answer  then  stated  that  in  1832  an  intimacy 
having  sprung  up  between  the  Appellant  and  Mack- 
iwwrrfo,  the  Appellant  learned  that  no  definitive  arrange- 
ment had  been  come  to  for  liquidation  of  the  claims 
under  the  bond  and  deed  of  July  1816;  and  Mack- 
murdo  having  expressed  his  annoyance  at  the  delay 
thereof,  and  his  desire  to  dispose  of  the  same,  it  was 
ultimately  agreed  that  he  should  transfer  his  securities 
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to  the  Appellant  for  the  sum  of  1 ,400  /.,  and  a  memoran-       vl^^ 
dum  to  that  effect  was  signed  on  the  2d  of  June  1832 ;      Cabtbr 
but  it  being  afterwards  discovered  that  Mrs.  Bvdworth     p^i^br. 
Palmer  had  been  burned  to  death  on  the  night  of  the 
preceding  31st  of  iliay,  by  whose  death  the  value  of  the 
said  securities  was  greater  than  Mackmurdo  and  the 
Appellant  were  aware  of  at  the  time  of  their  entering 
into  the  agreement,  the  same  was  not  proceeded  with, 
and  nothing  further  was  done  therein  until  the  month 
of  June  1833,  when,  on  a  casual  meeting  of  Mack- 
murdo and  the  Appellant,  the  subject  was  renewed,  and 
Mackmurdo  offered  to  conclude  the  sale  if  the  Appel- 
lant would  add  1,000  Z.  to  the  original  sum  of  1,400/.  ; 
which  the  Appellant  having  agreed  to  do,  the  assign* 
mentof  the  3d  of  August  1833  was  executed. 

The  Appellant  denied  that  he  was  from  1820  to 
1831,  as  stated  in  the  cross  bill,  the  sole  counsel  and 
professional  and  general  legal  and  confidential  adviser 
of  the  Respondent,  he  having  had  during  the  period 
various  counsel  and  professional  and  legal  and  confi- 
dential advisers  of  considerable  ability,  including  his 
said  English  solicitors,  the  said  Hodson^  Mr.  O'Reillt/ 
and  Mr.  Swift  and  Mr.  Blackburn^  Irish  barristers ; 
Mr.  Hughes  and  the  said  Mr.  Brewer^  English  bar- 
risters ;  the  late  Mr.  Bell  of  the  English  Chancery 
bar.  Doctor  Lushington,  and  Sir  John  Campbell,  Her 
Majesty's  English  Attorney-general ;  all  of  whom  were 
consulted  by  the  Respondent  at  various  times,  with- 
out the  Appellant  in  any  way  whatever  attending  or 
assisting  at  such  consultations.  The  Appellant  also 
denied  that  he  expressed  his  opinion  at  any  time  as 
to  the  invalidity  of  the  said  securities ;  and  said,  that 
to  the  best  of  his  belief  negotiations  for  a  compromise 
were  not  continued  to  the  year  1831  with  Mack- 
murdo ;  and  he  admitted  that  he  insisted  on  holding 
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^^2l»*  the  securities  so  assigned  to  him  for  his  own  benefit, 
Carter  and  that  he  required  the  Respondent  to  pay  him  the 
Palmer.  ^^^^  amount  of  principal  and  interest  for  which  the 
same  were  originally  executed.  And,  after  admitting 
the  service  of  the  notice  of  the  24th  of  December 
18349  he  insisted  and  submitted  that,  as  to  the  residue 
of  the  sums  alleged  to  be  due  on  foot  of  the  said  secu- 
rities, he  was  not  a  trustee  for  the  Respondent,  he 
being  a  bond  fide  purchaser  for  a  valuable  conside- 
ration ;  and  as  such  bond  fide  purchaser  he  claimed 
to  be  entitled  to  be  paid  the  full  amount  of  all  prin« 
cipal  and  interest  due  on  the  said  securities. 

The  Respondent  replied  to  the  answer ;  and  issue 
being  joined,  the  Appellant  examined  witnesses,  and 
the  Respondent  declined  to  examine  any  in  the  cross 
cause ;  but  on  their  joint  application  an  order  was 
made  by  the  Master  of  the  Rolls,  under  which  aD 
parties  were  at  liberty  to  read,  on  the  hearing  of  the 
cross  cause,  the  depositions  and  extracts  given  in 
evidence  in  the  original  cause  (6). 

(b)  From  the  very  yoluminouB  evidence,  consisting  of  docmnenti 
and  depositions,  we  make  the  following  extracts,  as  applicable  to  Um 
doubtful  facts  in  the  case :  first  from  the  Appellant's  evidence  z*— 

Mr.  Sheppard,  the  bankrupt,  to  whom  the  bond  and  deed  of  cove- 
nant had  been  granted  (after  disclaiming  any  interest  in  them,  or  in 
any  matter  in  issue  between  the  parties  in  the  suit,  or  in  the  event 
or  in  the  result  of  the  suit),  stated  the  nature  of  the  dealings  be- 
tween the  firm  of  Sheppard  &  Mackmurdoy  and  the  firm  of  OswaU 
&  Co.,  and  the  Respondent's  connexion  with  the  latter  firm  as  a 
partner,  and  that  witness  was  introduced  to  him  as  such  partner  by 
Oswald  in  1812;  and  that  Howell  subsequently  told  witness  thit 
Respondent  had  been  a  partner  of  their  firm.  Witness  denied  thst 
he  and  Mackmurdo  instituted  or  threatened  any  proceeding  for  tbe 
recovery  of  the  debt  due  to  them  from  Oswald  Si  Co. ;  except  thst 
in  1815  they  employed  Mr.  Carpenter ^  a  London  solicitor,  to  go  to 
Ireland  to  effect  a  settlement  thereof  with  the  Respondent,  as  one 
of  the  partners  of  the  said  firm,  with  instructions  to  take  sncb  pro* 
ceedings  as  he  should  deem  necessary  for  that  paipooe.  WitMH 
believed  that  the  accounts  between  the  two  firms  haa  been  correctly 
ascertained  on  examination  of  their  books,  and  the  balance  struck  tot 
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The  Master  having  made  his  report  in  the  first 
cause,  and  the  Respondent  having  taken  exceptions 
to  that  report,  the  original  cause  came  on  to  be  heard 

which  the  bond  was  given  ;  and  that  those  accounts  were  approved 
of  and  considered  as  fairly  settled  by  the  partners  of  both  firms,  or 
by  their  respective  legal  advisers  and  agents. 

Mr.  Henry  Carpenter,  the  said  solicitor,  said  that  in  the  years 
1815  and  1816  he  had  been  employed  by  Sheppard  &  Mackmurdo 
to  recover  a  sum  of  about  2,900  /.  alleged  to  be  due  to  them  from 
Oswcdd  &  Co. ;  and  for  that  purpose  he  went  to  Dublin,  and  there 
issued  a  bailable  writ  against  Oswald,  Howell,  and  the  Respondent ; 
whereupon  a  negotiation  took  place  between  witness  as  attorney  of 
Sheppard  &  Mackmurdo,  and  Mr.  Matthew  0*ReiUy,  a  barrister, 
on  behalf  and  as  the  legal  adviser  of  the  Respondent,  as  to  the 
alleged  debt :  That  during  the  negotiation  it  was  proposed  tliat  he 
(Respondent)  should  have  time  for  the  payment  of  the  debt  and  the 
costs  incurred,  until  after  the  death  of  a  relation,  when  he  would 
become  entitled  to  certain  estates,  he  giving  his  bonds  for  the  pay- 
ment of  such  debt  and  costs,  and  also  entering  into  a  deed  of  cove- 
nant to  charge  the  estates  therewith  on  his  coming  into  possession : 
That  on  the  25th  of  July  1815,  having  received  a  letter  from 
O^ReUly  consenting  to  the  proposal,  and  saying  that  he  should  be 
forthwith  in  London  and  arrange  the  same,  witness  met  him  accord- 
ingly, and  had  a  conference  with  him  on  the  subject,  when  he 
stated  that  he  consented,  on  behalf  of  the  Respondent,  to  the  terms 
80  proposed,  but  that  the  parties  dififered  as  to  the  amount  of  the 
debt ;  and  he  suggested  that  the  amount  might  be  ascertained  by 
one  of  the  former  clerks  of  Oswald  &i  Co.,  and  that  in  the  mean- 
time he  would  go  to  the  Continent,  and  finbh  the  business  on  his 
return :  That  witness  informed  Sheppard  &  Mackmurdo  of  what  had 
passed  between  him  and  0*Re%lly,  and  consulted  with  them  as  to 
the  best  mode  to  be  adopted  for  satisfying  him  as  to  the  true  amount 
of  the  account ;  and  on  the  27th  of  July  went  with  them  to  Mr. 
Sturmy,  one  of  Oswald  &  Co.'s  late  clerks,  to  get  him  to  examine 
said  account ;  when  he  stated  that  the  books  of  the  firm  were  in  the 
hands  of  Mr.  Farris,  another  of  said  clerks :  whereupon  witness 
wrote  to  Farris  to  bring  in  the  said  books,  which  he  refused  to  do ; 
of  which  refusal,  &c.  witness  informed  0*ReUly,  who  said  he  should 
leave  London  and  return  in  a  month ;  but  he  did  not  again  return 
to  LoTtdon,  and  the  investigation  stood  over  until  March  1816,  when 
the  said  accounts  were  examined  by  Sheppard  and  witness  and  Mr. 
Vaux,  one  of  Sheppard 's  clerks,  and  also  by  Sheppard,  Vaux%  and 
Sturmy :  That  the  accounts  were  drawn  out  by  witness,  and  fair 
copies  made,  under  which  he  wrote  a  memorandum  for  Sturmy, 
Farris,  and  Vau:if,  as  the  clerks  of  the  parties,  to  sign  in  testimony 
of  their  being  correct ;  which  Vaux  signed,  but  Sturmy  and  Farris 
did  not ;  but  Sturmy  promised  to  write  a  letter  which  would  be 
equally  effectual,   and  which  letter  he  wrote  accordingly:    after 
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on  the  report,  exceptionSi  and  merits,  and  the  cross 
cause  on  pleadings  and  proofs,  before  the  Lord  Chan- 
cellor of  Irelandj  on  the  23d  and  subsequent  days  of 

which  witness  sent  the  accounts  to  0*ReilIyy  with  a  long  explanatorj 
letter:  That  the  balance  thus  ascertained  to  be  due  to  Sheppardic 
Mackmurdo  from  Oswald  &  Co.  amounted  to  2,663/.  19 s.  G</.,  and 
such  balance  was  not  impugned  by  O'Reilly ^  but  was  not  otherwise 
approred  of  by  him :  That  the  elements  of  the  accounts  were,  goods 
sold  and  delivered,  returned  bills  and  cash ;  and  that  G'Reilly  and 
Sturmy  acted  for  the  Respondent  in  relation  to  the  matter  of  the 
accounts  in  ascertaining  the  said  balance,  before  the  execution  of  the 
bond  and  deed :  That  the  draft  of  the  deed  of  covenant  of  the  31st 
of  July  1816  had  been  first  drawn  by  witness  in  December  1815| 
and  a  fetir  copy  thereof  transmitted  to  O'Reilly  acting  for  the 
Respondent,  for  his  perusal  and  approval :  That  he  did  not  reply  until 
the  16th  of  July  following,  when  he  wrote  a  letter,  stating  that 
he  was  coming  to  London^  and  he  requested  that  the  said  securities 
might  be  prepared  in  London  against  his  arrival :  That  on  the  30th 
of  that  month  he  came  to  London^  and  informed  witness  that  the 
Respondent  was  on  the  Continent,  and  that  if  witness  prepared  the 
securities  he  would  g^l  them  executed :  That  witness  prepared  them 
accordingly,  and  read  over  and  settled  them  with  0*Reiuyj  who  did 
not  then  impugn  the  accounts,  or  raise  any  specific  objection  to 
them,  but  he  put  it  to  witness  professionally,  whether  witness  would 
object  to  add  a  clause  to  the  deed,  that  if  it  should  appear  that 
the  debt  due  from  Oswald  &  Co.  to  Sheppard  k  Mackmurdo  should 
prove  less  than  the  sum  mentioned  in  the  securities,  they  should 
stand  as  securities  for  such  less  sum ;  to  which  witness  answered 
that  though  he  believed  the  accounts  were  correct,  nevertheless  he 
would  not  object  to  such  clause  being  introduced  into  the  deed,  and  it 
was  introduced  accordingly:  Thaton  the  30th  or  31  st  of  July  the  bond 
and  deed  were  ingrossed,  and  shortly  afterwards  delivered  to  O'Reilly 
to  take  them  to  the  Continent  and  obtain  the  execution  of  them, 
which  he  did  accordingly,  and  they  remained  in  0*Reilly*B  possession 
nntil  3fay  1817,  when  he  transmitted  them  to  this  witness  with  a 
letter. ~  [In  that  letter  O'Reilly  requested  Carpenter  to  hold  the  se- 
curities until  they  both  should  meet  and  finally  arrange  everything.] 

Mr.  Jf^illiam  Day  said  he  had  been  the  Respondent's  London 
solicitor  from  1 803  until  he  went  into  partnership  with  Oswald  and 
Howell  in  1809,  and  he  again  renewed  that  connexion  in  1820 
at  BrugeSf  where  Respondent  gave  him  instructions  to  try  to  settle 
partnership  debts,  to  which  he  said  he  was  liable  to  Sheppard  & 
Mackmurdo  and  others.  At  that  time  Mr.  O'Reilly  appeared  to 
be  the  Respondent's  leg^  adviser  in  Ireland.  The  Respondent  told 
this  witness  at  that  time  that  the  debt  due  from  him  to  Sheppard 
tc  Mackmurdo  was  about  4,300  /. 

Mr.  Samuel  Cotton  said  he  was  from  the  year  1824,  for  six  yMis, 
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January  1889,  and  his  Lordship  on  the  15th  of 
February  1839  gave  his  judgment;  and  ordered  and 
decreed,  in  the  first  cause,  that  the  exceptions  taken 

or  thereabouts,  the  solicitor  of  Mackmurdoy  and  during  that  period 
was  employed  by  him  to  obtain  from  the  Respondent  payment  of, 
or  farther  security  for,  the  sums  mentioned  to  be  secured  by  the 
bond  and  deed  of  covenant ;  and  in  the  course  of  such  employment 
he  understood  it  to  be  admitted  by  the  Respondent — whom  witness 
saw  at  Bruges  expressly  upon  the  business  of  obtaining  such  pay- 
ment or  security — and  also  by  Messrs.  Lucas  &  Parkinson,  as  his 
solicitors,  that  the  said  sums  were  bond  fide  due  and  owing  by  the 
Respondent ;  no  question,  to  the  best  of  witness's  recollection  and 
belief,  having  been  raised  at  any  time  by  the  Respondent  or  his 
solicitors,  in  their  intercourse  with  this  witness,  on  the  subject  of 
the  debt. 

Mr.  Thomas  Brewer,  barrister,  examined  by  the  Appellant  in  the 
cross  cause,  said  he  was  first  consulted  in  June  1831  by  Messrs. 
Lucas  &  Parkinson  on  behalf  of  the  Respondent,  when  a  consulta- 
tion took  place  between  himself  and  the  Appellant  on  the  Respon- 
dent's affairs,  and  they  gave  a  joint  opinion ;  and  this  witness  con- 
tinued from  that  time  to  some  time  in  the  year  1 833  to  be  consulted 
and  employed  by  Lucas  &  Parkinson  for  the  Respondent. 

The  following  witnesses  were  examined  by  the  Respondent  in 
the  original  cause :  none  in  the  cross  cause : — 

Mr.  George  Howell,  partner  in  the  firm  of  Oswald  &  Co.,  said 
he  was  aware  the  Respondent  executed  a  bond  to  Sheppard  & 
Mackmurdo,  or  one  of  them,  for  a  debt  alleged  to  be  due  to  them 
from  the  late  firm  of  Oswald  &  Co.,  against  the  execution  of  which 
witness  remonstrated,  believing  that  the  money  was  not  due ;  and 
he  knew  that  after  the  bond  was  executed,  it  was  expressed  and 
understood  that  it  was  given  to  secure  such  sum  only  as,  on 
investigating  the  accounts  of  the  firms  of  Sheppard  &  Mackmurdo 
and  Oswald  &  Co.,  should  appear  to  be  due  from  the  latter  to  the 
former  firm.  Did  not  very  accurately  recollect,  but  he  believed  that 
before,  or  at  the  time  of  the  execution  of  the  bond,  threats  of  leg^l 
proceedings  were  made  by  Mackmurdo  to  the  Respondent,  or  to 
some  person  on  his  behalf,  for  the  purpose  of  being  communicated 
to  him,  to  induce  him  to  execute  the  bond,  which  witness  was  sure 
be  never  otherwise  would  have  executed.  He  heard  and  believed  it 
was  executed  at  Bruges,  and  that  0*Reilly  was  the  person  who 
obtained  the  execution  of  it ;  did  not  know  whether  the  Respon- 
dent at  first  refused  to  sign  the  bond,  but  believed  he  did. — [This 
witness  proved  the  following  letter  to  Mr.  O'Reilly  to  be  in  the  hand- 
writing of  Mackmurdo"]  : — "  Noble-street,  London,  3  March  1821. 

**  My  dear  Sir, — Your  letter  from  Thomastown,  of  24th  February, 
has  just  come  to  hand,  and  has,  as  you  may  easily  conceive,  created 
much  surprise  and  regret.     Our  negotiation  has  been  carried  on  for 
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by  the  Respondent  to  the  report  be  overruled,  and  the 
said  report  be  confirmed ;  and  declared  that  the  sum  of 
6,756/.  185.  Oid.  was  due  for  principal  and  interest  on 

nearly  a  year  and  a  half,  and  on  reference  to  your  sereral  letters  I 
find  that  you  at  first  objected  to  sign  the  bond  until  I  had  sent  yoa 
an  undertaking  not  to  molest  or  arrest  Sir  WUHam  Palmer j  or  cause 
him  to  be  arrested  :  this  I  long  since  sent  you,  and  yoor  subseqaent 
letters  have  stated  and  assured  me  in  the  most  unqualified  terms 
that  you  would  certainly  call  at  Mr.  How€*b  the  first  time  you  came 
to  Dublin^  and  put  your  signature  to  the  bond ;  this,  indeed,  yoo 
confirmed  also  to  Mr.  Howe,  and  I  must  put  it  to  yoar  own  feelings 
whether  you  would  not  have  done  the  needful,  if  perchance  Mr. 
Howe  had  been  at  home  at  the  time  you  called  upon  him ;  but  in 
reference  to  the  obstacle  you  now  mention,  which  arises  solely  from 
a  surmise  on  the  part  of  Mr.  Howell  that  the  accounts  have  not 
been  agreed,  and  that  Sir  IVilliam  Henry  Palmer  has  signed  for  a 
wrong  amount,  I  am  ready  to  prove  to  you  that  this  is  altogetiiernn- 
true ;  I  myself  was  a  party  to  a  thorough  investigation  and  examina- 
tion of  the  accounts  of  both  the  Dean-street  house  and  the  DubUm 
house  previous  to  the  filling  up  the  bond,  and  these  accounts  are 
now  in  my  possession,  together  with  the  letters  of  Mr.  FarrU  and 
Sturmtfy  the  then  clerks  of  Mr.  Oswald,  and  to  whom  the  investiga- 
tion was  entrusted,  stating  that  the  accounts  are  agreed  and  ad- 
justed.    It  is  really  unhandsome  of  Mr.  Howell  thus  to  throw  impe- 
diments in  the  way  which  are  altogether  without  foundation,  and 
which  it  is  not  in  his  power  to  establish ;  he  has  long  since  spoken 
in  ambiguous  terms  that  the  bond  was  for  a  wrong  amount,  and  in 
consequence  I  wrote  to  him  repeatedly  to  beg  that  he  would  imme* 
diately  enter  upon  their  examination,  and  I  was  anxious  to  remove 
every  semblance  of  impediment,  and  this  I  am  ready  to  do  now,  as 
I  am  quite  certain  that  the  accounts  are  entirely  correct ;  but  to 
waive,  however,  all  difficulty  for  the  present,  I  consent  to  tlie  looting 
on  which  you  agree  to  sign  the  bond  without  further  delay,  viz.  that 
if  upon  examination  of  the  accounts  between  the  firms  of  Alexander 
Oswald  &  Co.  and  Sheppard  &  Mackmurdo,  it  should  be  found 
that  the  amount  stated  in  the  bond  granted  by  Sir  William  Henry 
Palmer,  in  satisfaction  of  the  debt  due  from  the  former  to  the  latter, 
is  incorrect,  it  is  hereby  understood  and  agreed  by  me,  as  sole  repre- 
sentative of  the  late  firm  of  Sheppard  &  Mackmurdo^  that   the 
sum  to  be  recovered  on  the  bond  is  only  for  whatever  may  be  esta- 
blished as  the  correct  balance,  and  not  what  the  bond  specifies, 
should  that  not  be  all  due.     As  my  brother's  stay  in  Dublin  depends 
altogether  upon  you,  1  trust  you  will  not  hesitate  to  execute  the 
bond  on  receipt  of  this,  and  I  write  to  him  by  this  post  to  explain 
what  you  had  written,  and  what  I  have  replied.    One  thing,  however, 
I  must  request— that  you  will  insist  upon  some  one  immediately 
entering  upon  the  examination  of  the  accounts  with  me,  without 
further  loss  of  time  ;  all  these  journies,  correspondences,  and  con- 
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foot  of  the  said  securities,  on  the  3d  of  Augtist  1833, 
the  date  of  the  assignment  thereof  to  the  plaintiff  in  the 
first  cause;  and  that  the  sum  of  7,718/.  10^.  B^d.  was 

ferences  with  Carpenter  &  Co.,  swell  the  amount  of  the  charges 
which  hf  the  conditioas  of  the  bond  I  am  entitled  to  recoYer.  Pray 
write  my  brother  the  moment  you  receive  this,  and  arrange  with 
him  the  plan  of  meeting.— Your  obliged  and  humble  servant, 

"  E.  L.  Mackmurdo/' 

Mr.  Matthew  O'Reilly ,  barrister  in  Ireland^  having,  in  his 
examination  in  chief  by  the  Respondent,  proved  the  execution  by 
him  of  the  bond  and  deed ,  further  said,  in  answer  to  the  Appellant's 
cross-interrogatory,  that  at  the  time  of  their  execution  the  Respon- 
dent resided  at  Bruges;  and  previous  to  the  execution  of  them, 
Carpenter f  the  solicitor  of  Sheppardk,  Maekmurdo^  and,  to  the  best 
of  witness's  recollection,  Mackmurdo  himself,  represented  to  witness 
as  a  friend  to  the  Respondent,  that  unless  he  executed  them  a  com- 
mission of  bankrupt  would  be  sued  out  against  him  by  Sheppard 
&  Mackmurdo  ;  which  representations  witness  communicated  to  the 
Respondent,  and  gave  him  his  own  opinion  that  the  said  commis- 
sion of  bankrupt  would  be  sued  out  against  him  in  case  he  refused 
to  execute  said  bond  and  deed ;  and  the  Respondent  coinciding  in 
that  opinion,  on  consultation  with  witness  on  the  subject,  thought 
it  advisable,  as  the  only  way  to  prevent  such  commission  from  being 
sued  out,  to  execute  the  said  bond  and  deed,  which  he  acco)*dingly 
did :  witness's  opinion  at  the  time  was,  that  in  no  case  could  a 
greater  sum  be  recovered  under  said  bond  or  deed,  or  either  of  them, 
than  the  sum  of  4,000  /. ;  and  being  the  friendly  adviser  of  the 
Respondent,  witness  did,  to  the  best  of  his  recollection,  state  to 
him  that  such  only  was  the  extent  of  the  liability  incurred  by  him 
by  executing  said  bond  and  deed ;  and  having  frequently  heard  from 
'  Howell  that  the  entire  sum  claimed  by  Sheppard  &  Mackmurdo  was 
not  due  when  said  bond  and  deed  were  executed  and  left  in  witness's 
custody,  witness  refused  to  hand  them  over  to  Mackmurdo  until  he 
procured  from  him  a  letter  stating  that  no  sum  should  be  recoverable 
under  them,  or  either  of  them,  over  and  above  whatever  sum  should 
appear  to  be  justly  and  fairly  due  on  a  settlement  of  accounts* 

Mr.  John  Lucas  said  he  had  been  engaged,  in  conjunction  with 
his  partners,  as  the  solicitor  of  the  Respondent  since  about  the 
year  1819:  That  the  Appellant  was  a  barrister,  but  principally 
practised  as  a  conveyancer,  and  was  employed  as  the  counsel 
or  legal  adviser  of  the  Respondent  for  the  first  time  in  the  year 
1820,  and  continued  as  such  counsel  or  legal  adviser  to  the 
Respondent  till  August  1831 ;  and  to  the  best  of  witness's  recol- 
lection and  belief  he  did  not  continue  to  be  employed  as  such 
cflfonsel  or  professional  adviser  after  that  period,  or  in  any  period  in 
the  year  1832  :  That  the  Appellant  was  intimately  acquaintied  with 
the  affairs  of  the  Respondent,  and  as  his  professional  adviser  was 
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due  thereon  for  principal  and  interest,  on  the  30th  of 
November  1838,  the  date  of  said  report.  And  it  was 
ordered  and  decreed,  in  the  second  cause,  that  the 

aware  of  the  claims  and  demands  of  Mackmurdo  against  the  Re- 
spondent, he  having  heen  frequently  consulted  thereon  on  hehalf  of 
the  Respondent:  That  in  the  years  1824,  1825,  and  1826,  copies 
of  the  securities  for  said  claims  and  demands  were,  on  behalf  of  the 
Respondent,  submitted  to  the  Appellant  as  such  counsel  or  legal 
adviser,  for  his  opinions  and  directions  thereon ;  and  various  con- 
sultations were  had  with  him  thereon  by  witness  as  solicitor  of  the 
Respondent  in  the  year  1827,  and  in  different  periods  between  that 
year  and  the  year  1831,  and  particularly  in  the  month  of  July  1831, 
and  by  the  Respondent  himself  in  June  1828,  and  also  at  some 
period  in  1830,  and  in  the  months  of  June  and  July  1831  :  That 
the  Appellant  gave  written  and  verbal  opinions,  and  one  of  the 
Written  opinions  was  given  by  him  on  the  draft  of  a  post- chit  bond 
laid  before  him  in  February  or  March  1827,  on  behalf  of  the  Re* 
spondent  to  peruse  and  settle  and  approve  {ante  p.  661.)  That  wit- 
ness could  not  state  the  several  verbal  opinions  given  by  the  Appellant 
on  the  several  consultations  had  with  him  by  and  on  behalf  of  the 
Respondent  on  the  said  claims  and  demands,  further  than  that,  to 
the  best  of  his  recollection  and  belief,  the  Appellant  recommeiuled 
that  security  should  not  be  given  to  Mackmurdo  for  the  full  amount 
claimed  to  be  due  to  him  from  the  Respondent  on  the  said  securities, 
as  the  Appellant  considered  it  very  questionable  whether  Mach- 
murdo  could  recover  the  full  amount,  and  he  recommended  a  com- 
promise :  That  witness  had  in  his  possession  copies  of  the  securities 
submitted  for  the  Appellant's  advice  in  contemplation  of  a  compro- 
mise of  the  said  claims  and  demands,  and  drafts  of  instruments 
prepared  by  his  advice,  and  also  statements  in  relation  to  claims  of 
other  persons  against  the  Respondent,  and  of  his  affairs  generally 
submitted  for  the  Appellant's  advice,  with  the  Appellant's  opinions 
or  notes  and  observations  on  them.  (All  these  voluminous  docu» 
ments  were  proved  as  exhibits  in  the  original  cause,)  Mr.  Lucas 
further  deposed  that  the  Appellant  went  to  Ostend  to  meet  the 
Respondent  in  August  1824,  when  the  Respondent  consulted  him 
on  his  affairs  generally  as  to  the  nature  and  extent  of  his  property, 
and  the  making  a  settlement  thereof  between  himself  and  bis  eldest 
son  ;  and  that  on  that  occasion  the  embarrassments  of  the  Respon- 
dent were  fully  investigated  by  the  Appellant,  with  a  view  to  advise 
how  an  arrangement  of  his  affairs  might  be  effected  for  his  benefit ; 
and  that  the  Appellant  then  took  instructions  to  prepare  a  re- 
settlement, as  he  informed  this  witness  on  his  return  ;  and  accord- 
ing to  such  instructions,  a  deed  of  settlement  between  the  Respondent 
and  his  eldest  son  was  prepared  by  the  Appellant  in  London  in 
March  1827  ;  and  he  was  sole  managing  counsel  for  the  Respon- 
dent from  May  1820  to  August  1831,  from  which  time  he  ceased  to 
be  counsel  for  the  Respondent. 
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Appellant  be  declared  to  be  a  trustee  for  the  Re- 
spondent as  to  the  said  securities  and  the  sum  due 
thereunder,  save  as  to  such  portion  thereof  as  the 

The  same  witness  further  deposed  that  there  was  a  treaty  for  a 
compromise  of  Mackmurdo*B  claims  and  demands  entered  into  in 
the  year  1825,  and  carried  on  by  and  between  Mackmurdo  or  Mr. 
Cotton  his  solicitor,  on  his  behalf,  and  the  Respondent  and  witness 
or  his  partner,  on  his  behalf,  from  that  time  till  the  month  oi  January 
or  February  1827,  under  which  it  was  proposed  and  ag^ed  that  the 
Respondent  should  give  Mackmurdo  a  sum  of  3,500  /.  to  be  secured 
by  his  and  his  eldest  son's  joint  and  several  bond,  payable  six 
months  after  Mrs.  Budworth  Pahner^B  death,  with  interest  at  two- 
and-a-half  per  cent,  in  the  meantime,  as  a  satisfaction  for  Mack* 
murdo's  claims  and  demands ;  and  that  differences  having  arisen 
between  Mackmurdo  and  his  said  solicitor,  and  the  Respondent  and 
his  said  solicitors — the  latter  acting  under  the  advice  and  direction 
of  the  Appellant,  as  to  the  nature  and  terms  of  the  conditions  of 
said  bond, — the  treaty  was  interrupted;  and  the  deed  of  resettlement 
before  referred  to  having  been  executed  in  March  1827,  under 
which  the  Respondent  was  empowered  to  raise  a  considerable  sum 
on  the  estates  comprised  in  the  resettlement,  it  was  proposed  and 
agreed,  in  June  or  July  1827,  that  the  Respondent  should  give  a 
charge  to  Mackmurdo  upon  the  estates  for  the  sum  of  3,570  /.  in 
satbfaction  of  his  claims  and  demands,  payable  six  months  after  the 
decease  of  Mrs.  Budworth  Pcdmer,  with  interest  at  the  rate  of  two- 
and-a-half  per  cent. ;  and  deeds  were  accordingly  prepared  by  the 
Appellant  to  carry  into  effect  such  agreement,  and  copies  of  the 
drafts  of  such  deeds  were  delivered  to  Mackmurdo  or  his  solicitor : 
And  that  some  differences  having  arisen  between  the  parties  re- 
spectively as  to  some  of  the  terms  and  conditions  of  the  securities, 
negotiations  for  carrying  said  arrangements  into  effect  continued  to 
be  carried  on  till  the  month  of  July  1831,  when,  the  Respondent 
being  in  this  country,  it  was  again  prpposed  that  the  said  agreement 
should  be  adopted,  and  the  said  drafts  of  deeds  were  again  submitted 
to  and  revised  by  the  Appellant  on  behalf  of  the  Respondent :  And 
that,  objections  having  been  again  made  to  the  terms  and  conditions 
of  the  said  deed  by  Mackmurdo^ s  then  solicitor,  Mr.  Edward  Mack-- 
murdoy  and  certain  costs  having  been  claimed  by  them  from  the 
Respondent,  a  communication  was  made  from  the  Respondent 
through  witness,  in  the  month  of  August  1831,  to  3/ ac^murflfo's  said 
solicitor,  that  the  Respondent  was  not  in  a  condition  to  pay  the  costs 
so  required,  and  that  he  could  not  agree  to  the  alterations  proposed 
to  be  made  in  the  deeds  by  or  on  behalf  of  Mackmurdo ;  from  which 
time,  to  the  best  of  witness's  recollection  and  belief,  nothing  further 
took  place  or  was  done,  in  reference  to  the  said  arrangement,  by  the 
parties  respectively,  till  after  the  death  of  Mrs.  Budworth  Palmer^ 
in  the  month  of  May  1832 ;  That  in  the  beginning  of  the  year 
1833,  meetings  of  the  creditors  of  the  Respondent  were  convened, 
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Appellant  was  thereinafter  decreed  to  be  beneficially 
entitled  to.  And  it  was,  in  both  causes,  further  or- 
dered and  decreed,  that  the  Appellant  was  entitled  to 

ttt  some  of  which  Mackmurdo  attended,  and  certain  agreements 
were  submitted  to  them,  with  a  view  to  effect  a  final  settlement  of 
the  Respondent's  affairs,  and  such  agreements  were  submitted  tx3 
Mackmurdo' %  solicitor  to  peruse  :  And  on  the  14th  of  March  in  that 
year,  and  on  other  days  about  that  period,  witness  had  interviews 
with  Mackmurdo  and  his  said  solicitor  as  to  the  general  arrangement 
of  the  Respondent's  affairs,  which  ended  in  a  refusal  on  the  part  of 
Mackmurdo  to  agree  to  the  terms  of  the  said  agreement ;  when  dis^ 
cussions  arose  between  him  and  witness  as  Respondent's  solicitoTi 
as  to  whether  Maekmurdo's  claims  and  demands  could  be  compro- 
mised, and  upon  what  terms;  and  to  the  best  of  witness's  recollec- 
tion and  belief^  witness  told  him  that  he  had  not  any  doubt  thai 
from  2,000  /.  to  3.000  /.  would  be  given  to  him  by  the  Respondeat 
for  his  said  claims  and  demands,  and  he  promised  to  consider  the 
same:  That  in  the  beginning  of  N&Dcmber  in  said  year,  Mr. 
Walter  Bourke  having  come  to  London  with  a  sum  of  money  to 
compromise,  on  behalf  of  the  Respondent,  some  of  his  debts,  he, 
BourkCy  and  witness,  called  on  Mackmurdo^  when  he,  Mackmurd09 
informed  them  that  he  had  some  short  time  previously  sold  or 
itesigned  his  said  claims  and  demands  to  the  Appellant :  That  the 
Appellant  was  fully  aware  of  all  the  treaties  or  neg^ations  as 
ftforesaid  for  a  compromise  of  the  claims  and  demands  of  Mack* 
murdo  against  the  Respondent  up  to  the  month  of  August  1831,  he 
having  been,  during  such  period,  the  counsel  or  legal  adviser  of 
Respondent,  but  witness  could  not  say  whether  he  was  aware  of  the 
treaties  or  negotiations  that  took  place  as  aforesaid  subsequently  to 
that  period :  That  the  Appellant,  to  the  best  of  witness's  judgment 
and  belief,  interfered  with  Mackmurdo  to  prevent  a  compromise 
between  him  and  the  Respondent  concerning  the  said  claims  and 
demands,  inasmuch,  if  he  had  not  entered  into  the  said  contract 
with  Mackmurdo  for  the  purchase  of  his  said  claims,  the  Respon- 
dent would  have  succeeded  in  compromising  them  for  a  sum  of 
about  3,000  /.  if  the  money  was  paid  down :  That  the  Appellant  on 
different  occasions,  while  he  was  counsel  for  the  Respondent,  caused 
it  to  be  represented  through  witness  to  Mackmurdo  that  the  bond 
and  deed  were  invalid  or  defective,  and  that  in  his  opinion  it  was 
doubtful  whether  Mackmurdo  could  recover  the  whole  amount 
claimed  by  him  as  due  on  these  securities* 

This  witness,  after  stating  that  the  Appellant  proposed  in  1 828  to 
purchase  the  Respondent's  estates  in  England  and  Ireland,  said 
that  one  Charles  Abbott,  a  pupil  of  the  Appellant,  was  in  Ireland  in 
1828  and  in  the  beginning  of  the  year  1829,  and  was  sent  there  by 
the  recoiTiniendation  of  the  Appellant  to  ascertain  the  extent  and 
circumstances  of  the  Respondent's  Irish  estates  and  the  incum- 
brances affecting  them,  and  to  inspect  the  title  deeds  and  papers 
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be  paid,  out  of  the  said  sum  found  due  on  foot  of  the  said 
securities,  the  sum  of  2,400/.  principal  money,  being 
the  sum  paid  or  secured  to  be  paid  by  him,  on  the 

relating  to  them  I  And  that  about  the  time  of  his  going  to  Ireland 
the  Appellant  mentioned  to  witness  that  his  views  and  objects  in 
recommending  the  Respondent  to  send  Abbott  to  Ireland  were,  that 
he  might  make  the  inquiries  aforesaid  with  respect  to  the  Respon- 
dent's property  and  affairs  generally ;  and  that  he  had  informed  and 
instructed  Abbott  of  the  nature  and  description  of  the  inquiries  and 
information  he  wished  Abbott  to  institute  and  procure  when  in 
Ireland,  so  as  to  enable  him,  the  Appellant,  to  judge  and  determine 
what  arrangements  could  be  made :  and  that  the  Appellant  after- 
wards informed  witness  that  the  information  so  obtained  by  A  bboti 
was  very  valuable  for  such  purposes  of  the  Respondent's  affairs. 

Mr.  John  Parkinson^  the  partner  of  Mr.  Lucas,  gave  similar 
evidence. 

Mr.  Edward  Langdon  Mackmurdo  said  that  about  the  middle  of 
the  year  1832,  the  Appellant  called  on  him  at  his  house,  and  for 
the  first  time  proposed  to  become  the  purchaser  of  his  claims  and 
demands  in  the  pleadings  mentioned,  by  asking  whether  he  was 
willing  to  dispose  of  them,  and  if  so,  to  name  the  price  or  sum  of 
money  for  which  he  would  sell  them ;  when,  after  much  discussion, 
witness  agreed  to  take  from  the  Appellant  i  ,400  /.  for  the  said 
claims  and  demands,  and  subscribed  a  memorandum  to  that  effect  t 
And  having  subscribed  such  memorandum  under  the  belief  that 
Mrs.  Rudworth  Palmer  was  living,  he  learned,  a  few  days  subse- 
quent thereto,  that  she  had  died  about  two  days  previously  to  his 
subscribing  the  said  memorandum ;  in  consequence  of  which  he 
refused  to  conclude  the  sale  of  his  claims  and  demands  to  the 
Appellant,  and  placed  the  matter  in  the  hands  of  his  solicitor,  Mr. 
Edward  Mackmurdo,  between  whom  and  the  Appellant  various 
negotiations  were  carried  on  for  about  a  twelvemonth,  without  any 
definite  arrangement  being  made:  That  about  the  middle  of  tho 
year  1833,  witness  accidentally  met  the  Appellant  in  the  street,  and 
the  subject  of  the  sale  of  the  said  claims  and  demands  having  been 
renewed,  witness  agreed  that  if  he  would  add  1 ,000  /.  to  the  said 
sum  of  1,400/.,  he,  witness,  would  conclude  and  perfect  the  sale  or 
assignment  of  the  said  claims  and  demands;  and  the  Appellant 
having  agreed  to  these  terms,  proceeded  with  witness  immediately 
to  the  office  of  the  said  Edward  Mackmurdo,  where  witness  exe- 
cuted a  second  memorandum,  agreeing  to  sell  or  assign  the 
said  claims  or  demands  to  the  Appellant  for  the  sum  of  2,400  L : 
That  there  was  not,  to  witness's  knowledge  and  belief,  any  treaty 
for  the  compromise  of  the  said  claims  and  demands  entered  into 
or  carried  on  by  and  between  him  and  the  Respondent,  or  by  any 
other  person  or  persons  on  his  or  on  witness's  behalf,  further  than 
that  witness  heard  and  believed  that  Messrs.  Lucas  &  Parkinson^ 
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3d  of  August  1833,  as  the  consideration  for  the 
assignment  of  the  securities ;  with  interest  thereon,  at 
the  rate  of  five  per  cent,  per  annum^  from  the  3d  of 
August  1833 :  And  it  was  further  ordered  and  decreed, 
that  the  Appellant  was  entitled,  as  against  the  Re- 
spondent, to  the  costs  incurred  by  him  in  the  first 
cause  up  to  the  24th  of  December  1834,  being  the 
date  of  the  service  of  the  notice  in  the  pleadings  men- 
tioned ;  likewise  that  the  Respondent  was  entitled, 
against  the  Appellant,  to  his  costs  in  the  first  cause, 
from  the  time  of  the  service  of  the  said  notice,  and 
also  to  his  costs  in  the  second  cause;  and  that  it 
should  be  referred  accordingly  to  the  Master  to  tax 
and  ascertain  the  said  costs  so  decreed  to  the  Appellant 
and  to  the  Respondent  respectively:  And  it  was 
further  ordered  and  decreed,  that  the  costs  so  payable 
by  the  Respondent  to  the  Appellant  be  set  off  against 
the  costs  so  payable  by  the  Appellant  to  the  Re- 
spondent ;  and  in  case  any  balance  should  be  there- 
upon found  due  to  the  Appellant,  that  he  be  paid  the 
same,  together  with  the  principal  sum  of  2,400  Z.  and 
interest  as  aforesaid,  out  of  the  said  sum  of  6,147/. 
195.  Zd.  stock,  standing  to  the  credit  of  the  cause; 
and  in  case  any  balance  should  be  thereupon  found , 
due  to  the  Respondent  on  foot  of  such  costs  as  afore- 
said, it  was  ordered  that  he  be  at  liberty  to  set  off 

the  solicitors  of  the  Respondent,  had  at  dififerent  times  and  in  the 
course  of  conversations  with  the  said  Edward  Mackmurdo^  ex- 
pressed an  intention  of  making  an  o£fer  for  the  compromise  of 
the  said  claims  and  demands,  but  never  actually  made  an  offer; 
and  that  for  such  reason  the  Appellant  was  not  aware  of  the  pen- 
dency of  any  treaty  or  negotiation  for  a  compromise  of  the  said 
claims  and  demands :  That  the  Appellant  did  not  at  any  time  in- 
terfere to  prevent  a  compromise  by  and  between  witness  and  de- 
fendant, concerning  the  said  claims  and  demands ;  and  that  witness 
did  not  at  any  time  make  any  offer  or  offers  to  compromise  them, 
to  the  Respondent,  or  to  any  person  or  persons  on  his  behalf; 
and  for  that  reason  the  Appellant  was  not  aware  of  any  such  offer, 
in  any  capacity  whatever. 
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the  same  against  the  said  sum  of  2,400  Z.  and  the       i84i. 
interest  thereof;  and  after  deducting  the  same,  it  was     carter 
further  ordered  and  decreed,  in  both  causes,  that  the     ^  »• 

Palmbr 

Appellant  should  be  entitled  to  be  paid  the  balance 
which  should  remain  due  on  foot  of  the  said  sum  of 
2,400/.  and  interest,  out  of  the  said  sum  of  6,147/. 
19^.  3^.:  And  as  to  the  residue  and  remainder  of 
the  said  sums  so  found  due  on  foot  of  the  said  securi- 
ties, for  principal,  interest,  and  costs,  after  such  deduc- 
tion as  aforesaid,  it  was  further  ordered  and  decreed 
that  the  Appellant  should  be  a  trustee  for  the  Re- 
spondent as  to  the  same,  and  that  the  Appellant,  at 
the  costs  and  charges  of  the  Respondent,  should  satisfy 
the  said  judgment  in  the  pleadings  mentioned,  and 
hand  over  to  the  Respondent,  or  to  his  solicitor,  the 
several  deeds  respectively  in  the  pleadings  mentioned, 
to  be  cancelled:  And  it  was  further  ordered  and 
decreed,  that  the  Accountant-general  should  transfer 
to  the  Respondent,  or  to  his  attorney,  t^he  residue  of 
the  said  stock  standing  as  aforesaid  to  the  credit  of 
this  cause,  and  should  likewise  draw  in  favour  of  the 
said  Respondent,  or  his  attorney,  for  any  cash  which, 
after  satisfying  the  purposes  aforesaid,  might  remain 
in  bank  to  the  credit  of  the  cause  (c). 

The  present  appeal  is  against  that  decree:  before 
it  came  to  be  heard  the  Respondent  died :  on  the 
petition  of  his  widow  and  executrix,  the  appeal  was 
revived,  the  causes  having  been  previously  revived  in 
the  Court  below. 

Mr.  Pemherton  and  Mr.  Knight  Bruce^  for  the  Ap- 
pellant : — ^The  Respondent,  in  his  answer  to  the  Appel- 

(c)  See  a  full  report  of  the  judgment  in  1  Drury  &  Walsh,  727. 


PALMXa. 


090  CASES  IN  THE  HOUSE  OF  LORDa 

1841.  lant*8  bill,  and  iu  his  own  cross  bill,  alleges  that  he 
Cartsb  executed  the  bond  and  deed  of  covenant  in  ignorance 
of  his  liability  to  the  debt  secured  by  them,  and  under 
threats  of  being  made  a  bankrupt.  These  all^ations 
are  disproved  by  the  evidence  of  Sheppardy  Cottonj 
Carpenter  J  and  Day,  and  also  by  his  own  witnesses, 
Mackmurdo  and  HowelL  It  is  proved,  aud  now  not 
denied,  that  he  was  a  partner  in  the  firm  of  Oswald 
&  Co.,  and  he  was  therefore  liable  for  their  debts; 
that  he  knew  he  was  so  liable,  and  that  he  executed 
these  securities  deliberately,  and  rfter  long  negotia- 
ttons  conducted  on  his  behalf  by  his  friend  and  pro- 
fessional adviser,  Mr.  O'JReilfyy  who  had  the  amount 
of  the  debt  first  ascertained,  and  gave  instructions  to 
prepare  the  instruments,  and  advised  the  Respondent 
to  execute  them.  He  never  denied  his  liability  in 
the  negotiations,  in  1827,  for  a  compromise,  but 
sought  to  bargain  for  a  reduction  of  the  sum,  on  the 
grounds  that  the  accounts  were  not  accurately  taken 
between  the  two  firms,  and  in  consideration  that  his 
eldest  son,  the  first  tenant  in  tail  of  the  devised 
estates,  consented  to  join  him  in  the  new  securities. 
What  the  Respondent  principally  desired  in  these 
negotiations  was  time  for  payment,  until  he  would 
come  into  possession  of  those  estates;  he  and  his 
solicitors  proposing  the  new  securities  for  3,500/.  at 
one  time,  and  3,570/.  afterwards,  payable  with  interest 
in  six  months  after  Mrs.  Palmer's  death.  The  original 
securities  were  for  2,665/.,  and  the  evidence  shows 
that  they  were  quite  unimpeachable;  and  so  the 
Respondent  always  admitted  them  to  be.  There  is 
no  proof  that  Mr.  Carter  obtained  any  knowledge, 
while  he  was  counsel  for  the  Respondent,  that  they 
were  impeachable. 

It  is  also  alleged  by  the  Respondent  that  Mack" 
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inurdo  would  compromise  with  him,  in  1833,  for  a        1841. 
8um  between  2,000/.  and  3,000/.;  and  his  solicitors,     Cabtsr 
Messrs.  Lucas  &  Parkinson,  seem  to  have  been  of    p    ^* 
the  same  opinion ;  but  their  opinion  and  belief  are 
not  to  be  put  in  competition  with  Mackmurdo*s  posi- 
tive evidence  that  the  negotiations  between  him  and 
the  Respondent  and  his  agents  ceased  in  1827 ;  at  all 
events,  that  there  was  no  negotiation  between  him 
and  them  after  March  1831.     He  says  be  heard  that 
some  conversation  passed  on  the  subject  between  the 
solicitors,  but  no  proposal  was  made* 

Now,  what  was  to  prevent  Mr.  Carter,  under  all 
these  circumstances,  from  purchasing  those  securities 
in  the  year  1833  ?  The  relation  of  counsel  and  client 
between  him  and  the  Respondent  had  terminated 
in  August  1831,  with  a  large  sum  due  to  him  for 
fees,  which  he  could  not  obtain.  Messrs.  Lucas  & 
Parkinson,  the  Respondent's  solicitors,  severally  say 
in  their  depositions,  that  the  Respondent  was  not  able 
to  pay  the  fees,  and  that  Mr.  Carter  ceased  to  be  his 
counsel  in  August  1831,  and  that  he  was  not  consulted 
or  employed  in  the  Respondent's  affairs  at  all  in 
1832  or  1833.  Mr.  Carter,  as  counsel,  knew,  but  he 
might  have  otherwise  obtained  the  knowledge,  that 
the  securities  existed,  and  also  that  they  were  for  sale. 
His  first  agreement  with  Mackmurdo,  on  the  2d  of 
JuTue  1832,  being  made  under  the  belief  of  both  that 
Mrs.  Palmer  was  living,  neither  of  them  desired  to 
enforce  it  when  they  discovered  that  she  died  two 
days  previously.  Lord  Plunket  acquits  Mr.  Carter 
from  any  imputation  of  concealment  of  her  death. 
In  1833,  meeting  accidentally  in  the  street,  they 
renewed  the  treaty,  and  at  once  concluded  it.  Mack- 
murdo^s  account  of  the  transaction  showed  that  there 
was  no  treaty  then,  oz  for  a  long  time  before,  pending 
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J^4K  between  him  and  the  Respondent  or  his  agents ;  and 
Carter  that  Mr.  Carter^  therefore,  was  not  aware  of,  and  did 
not  interfere  with,  any  such  treaty.  It  was  nowhere 
proved  that  Mr.  Carter  used  the  knowledge  he  had 
acquired  of  the  Respondent's  property  and  of  his 
embarrassments  to  prejudice  him,  or  intercept  any 
benefit  coming  to  him.  It  was  open  to  all  the  world, 
and  consequently  to  Mr,  Carter,  to  treat  with  Mack- 
murdo  for  an  assignment  of  those  securities;  they 
were  in  the  market;  there  was  no  negotiation  for 
them  pending  with  the  Respondent,  and  the  rdatioH 
between  him  and  Mr.  Carter  had  ceased  long  before. 
Admitting  that  the  rule  in  equity  is  applicable  to 
counsel,  as  it  is  to  trustees,  bankrupts'  assignees^ 
executors,  and  agents,  the  Appellant  submits  that  this 
case  is  not  within  the  rule.  Is  a  counsel  who  once 
held  a  brief  in  a  cause  for  a  party,  to  be  prevented 
from  purchasing  any  of  that  party's  property,  at  a 
public  sale,  after  the  confidential  relation  between 
them  has  ceased?  To  that  extent  the  decree  now 
appealed  from  would  carry  the  rule.  There  must  be 
a  breach  of  confidence,  to  make  the  rule  applicable. 
How  can  there  be  any  breach  of  confidence  after  the 
confidential  relation  has  been  determined  ? 

There  is  no  case  reported,  in  its  circumstances  or  in 
principle,  like  this.  There  is  no  authority  for  extend- 
ing the  principle  of  equity  to  circumstances  like  these. 
The  principle  **  that  agents  cannot  buy  the  property  of 
their  employers  without  leave,"  is,  because  they  are  in 
the  position  of  trustees  to  their  cestui  que  trusty  as  his 
assignees  are  to  a  bankrupt,  and  attorneys  to  their 
clients.  The  principle  is  laid  down  in  Coles  v.  Trcco- 
tUck  (rf).     Mr.  Carter  was  not  at  any  time  an  agent 

(df)  9  Ves.  247. 
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for  the  Respondent,  employed  to  deal  with  Mackmurdo  i84i. 
for  these  securities.  Two  years  before  his  purchase  of  cakter 
them  he  had  been  discharged  by  the  Respondent,  or 
at  all  events  had  ceased  to  be  his  counsel  and  legal 
adviser ;  and  there  is  no  evidence  that  he  used  the 
knowledge  he  had  acquired  as  counsel  in  prejudice 
of  the  Respondent,  or  intercepted  any  benefit  from 
him.  •  At  the  .time  when  Mr.  Carter  first  opened 
his  treaty  in  1832,  and  from  that  time  until  the 
completion  of  it  by  the  execution  of  the  assignment 
of  the  securities  to  him  in  August  1833,  there 
was  no  treaty  pending  between  the  Respondent 
and  Mackmurdo  for  a  compromise  of  Mackmurdo\ 
claims ;  and  therefore  Mr.  Carter  did  not  act  unjustly 
or  unprofessionally  in  the  purchase  of  these  secu- 
rities. 

The  decree  is  wrong  also  in  respect  to  the  interest. 
Even  supposing  that  the  Appellant  is  to  be  considered 
a  trustee  for  the  Respondent  for  the  residue  of  the 
money  due  on  foot  of  the  securities,  after  deducting 
the  sum  of  2,400  /.  and  interest ;  yet,  by  the  decree, 
interest  is  directed  to  be  calculated  on  the  2,400  /.  at 
the  rate  of  5  per  cent,  only,  although  interest  has  been 
calculated  on  the  sum  due  on  foot  of  the  securities  at 
the  rate  of  6  per  cent.,  and  so  decreed  ;  and  although 
the  Respondent,  by  his  notice  of  the  24th  December 
1834,  as  well  as  by  the  bill  in  the  cross  cause,  offered 
to  pay  interest  to  the  Appellant  at  6  per  cent.  This 
was  a  debt  due  on  Irish  securities  which  are  to  bear 
legal  interest,  which  is  6  per  cent,  in  Ireland.  It 
was  also  a  debt  contracted  in  Ireland.  A  party  pur- 
chasing a  future  or  reversionary  interest  is  to  have 
the  highest  interest  the  law  allows,  and  not  the  Court 
interest.  The  Master  computed  the  interest  at  6 
per  cent.,  and  the  Court  confirmed  that  report. 
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1S41.  As  to  costs,  supposing  the  decree  right  on  the  main 

Cartsr  point,  the  Appellant  is  decreed  to  pay  the  costs  of  the 
Palmbs.  Respondent  in  the  first  cause,  irom  the  time  of  the 
service  of  the  notice  of  the  24th  December  1834>  and  to 
pay  all  the  costs  of  the  Respondent  in  the  cross  cause; 
although,  1st,  the  Respondent,  by  his  notice,  oflfeied  to 
pay  the  Appellant's  costs  up  to  the  time  of  payment  to 
him  of  the  sum  of  2,400  /.  and  the  interest  thereof, 
out  of  the  funds  to  the  credit  of  the  first  cause ;  al- 
though, 2dly,  by  the  course  of  Courts  of  Equity  the 
Appellant  should  be  considered  as  equitable  mortga- 
gee, and  as  such  entitled  to  his  costs,  before  he  should 
be  required  to  reconvey  the  securities  to  the  Respoa* 
dent ;  and  although,  8dly>  the  Respondent,  by  setting 
up  several  inconsistent  defences  to  the  original  bill, 
made  it  necessary  for  the  Appellant  to  go  into  length- 
ened evidence  upon  such  matters  of  defence,  whereby 
a  vexatious  and  unnecessary  expense  has  been  entailed 
upon  him.  It  is  true,  no  appeal  lies  for  costs ;  still 
when  a  case  is  brought  up  by  appeal  on  any  appealable 
point,  the  House  inquires  into  the  matter  of  costs,  and 
sets  them  right. 

Mr.  Tinney  and  Sir  Wm.  FoUett,  for  the  Respon- 
dent :«^It  is  in  vain  for  the  Appellant  to  expect  a 
Court  of  Equity  will  lend  its  aid  to  enforce  specific 
performance  of  these  securities  to  their  full  amount, 
regard  being  had  to  the  means  by  which  they  were 
obtained  from  the  Respondent,  and  to  the  circum- 
stances under  which,  as  well  as  the  consideration  for 
which,  the  Appellant  procured  them.  It  is  not  ne- 
cessary to  contend  that  the  Respondent's  connexion 
with  Oswald  &  Co.  was  not  a  partnership,  makmg  bim 
liable  to  the  debts  of  the  firm.  Supposing  him  to  be 
liable  as  such  partner,  surely  he  still  had  a  right  to 
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see  that  the  amount  of  the  debt  claimed  was  duly  as-        I84i. 
certained  before  he  executed  any  security  for  its  pay-     carter 
ment.     The  pressure  and  tlireats  of  being:  made  a         v. 

Palhbr* 

bankrupt  by  Sheppard  &  Mackmurdo^  as  shown  by 
the  evidence  of  O'Reilly  and  also  of  Carpenter,  com- 
pelled him  to  yield,  and  postpone  the  examination  of 
the  accounts  to  the  execution  of  the  securities.     Inde- 
pendently of  the  evidence  in  the  cause,  there  is  a  pro- 
viso in  the  deed  of  covenant  itself,  by  which  it  is 
declared  that  in  case  it  should  appear  afterwards  that 
any  mistake  was  made  in  the  amount  of  the  debt,  and 
that  the  balance   due  to    Sheppard  &;  Mackmurdo 
should  be  found  less  than  was  stated  by  them  in  their 
accounts,  the  deed  and  bond  should  be  security  for  so 
much  less  as  the  real  balance  should  be  found  to  be» 
That  proviso  showed  that  the  party  taking  the  securi- 
ties knew  and  admitted  that  the  true  amount  of  the 
debt  had  not  been  ascertained.  Mr.  HowelL,  the  acting 
partner,  who  knew  the  state  of  the  accounts,  and  who 
had  no  interest  in  the  matter,  having  been  made 
a  bankrupt,  remonstrated  with  the  Respondent  for 
signing  for  so  much  more  than  the  real  debt,  and  fre- 
quently told  him  and  O'Reillt/  that  the  accounts  had 
not  been  correctly  taken,  and  that  the  balance  could 
not  be  near  the  sum  secured.     That  must  have  been 
the  opinion  of  Mackmurdo  himself,  who  in  1821,  after 
these  securities  became  vested  in  him,  gave  an  un- 
dertaking in  writing  that  if,  upon  further  examination 
of  the  accounts  between  the  two  firms,  it  should  be 
found  that  the  amount  stated  in  the  bond  was  incor- 
rect, the  sum  to  be  raised  on  it  should  be  what  might 
be  established  as  the  correct  balance,  and  not  what 
the  bond  specified,  should  that  not  be  all  due.  The  Re- 
spondent does  not  now  seek  to  impeach  the  securities ; 
but  in  the  face  of  these  admissions  and  proofs,  it  can- 
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1841.  not  be  said  that  they  were  absolute  and  unimpeach'- 
Cartbr  ^^^^9  ^^  incapable  of  being  cut  down,  and  the  amount 
V.  of  the  debt  so  established  as  to  preclude  the  Respon- 
dent  from  questioning  it.  He  always  questioned  the 
amount,  and  denied  his  liability  to  the  full  extent  of 
the  sum  stated  in  the  securities ;  and  the  Appellant 
also  frequently  expressed  his  opinion  to  Messrs.  Lucas 
&  Parkinson  that  Mackmurdo  could  not  recover  the 
whole  sum.  What  was  the  object  of  the  negotiation 
between  the  Respondent  and  Alackmurdoj  renewed 
from  time  to  time  from  the  year  1824  to  1831,  but  to 
substitute  other  securities  for  a  less  amount  ?  Then 
had  not  the  Respondent  good  grounds  for  hoping 
to  effect  a  more  advantageous  compromise  in  1833, 
when  he  had  the  money  to  pay  down?  When 
his  solicitors  went,  in  the  latter  end  of  that  year, 
to  ascertain  the  result  of  their  proposal  made  in  the 
early  part  of  the  year,  and  to  conclude  the  long 
pending  treaty,  the  money  having  been  then  brought 
by  Mr.  Bourke  from  Ireland  for  that  purpose,  they 
discovered  that  the  Appellant  had  intercepted  them, 
and  that  the  securities  had  been  assigned  to  him  in 
the  preceding  month  of  August^  for  2,400/.  Can  it 
be  contended  that  the  Appellant  did  not  intercept  a 
benefit,  and  that  his  interference  did  not  prejudice 
the  Respondent  ?  Can  it  be  alleged  that  Mackmurdo 
would  not  assign  the  securities  to  the  Respondent  for 
the  same  sum  for  which  he  assigned  them  to  the  Ap- 
pellant? At  all  events,  Mackmurdo  yfOvXA  compro- 
mise, and  take  something  less  than  the  sum  secured ; 
whereas  the  Appellant  puts  himself  in  the  place  of 
Mackmurdo^  but  will  not  compromise,  and  insists 
on  the  whole  amount,  with  interest  at  6  pei*  cent 
The  Respondent  is,  and  was  always,  ready  to  give 
him  what  he  paid,  with  proper  interest. 


CASES  IN  THE  HOUSE  OF  LORDS.  ©97 

The  question  is  not  whether  Mackmurdo  was  over-        1841, 


v. 


reached  in  this  matter,  but  whether  the  Appellant  Cartkr 
can  have  the  aid  of  a  Court  of  Equity  to  enforce  pay- 
ment of  6,756/.  in  respect  of  a  debt  for  which  he 
paid  only  2,400/.,  knowing  that  the  creditor  could 
not  recover  the  whole  amount,  and  his  knowledge 
of  the  debt  and  of  the  debtor's  means  to  pay  it  being 
derived  from  the  confidential  relation  between  them 
as  legal  adviser  and  client ;  and  knowing  at  the  same 
time  that  the  client  was  himself  in  treaty  for  the  pur- 
chase of  it.  It  is  quite  clear  that  the  Appellant,  in 
this  transaction,  availed  himself  of  the  knowledge 
and  opportunities  offered  by  his  being  the  confiden- 
tial counsel  and  adviser  of  the  Respondent,  to  gain  a 
benefit  to  himself  to  the  prejudice  of  the  client.  It 
may  be  assumed  as  certain  that  Mackmurdo  was 
not  as  well  acquainted  as  the  Appellant  with  the  state 
of  the  Respondent's  property :  suppose  then  that  the 
Appellant,  instead  of  purchasing  the  debt,  contracted 
to  sell  to  MackmurdOf  for  a  certain  sum,  the  know- 
ledge  he  had  professionally  acquired  of  the  Respon- 
dent's affairs,  would  a  Court  of  Equity  enforce  that 
contract  against  Mackmurdo  ?  Lord  Plunket,  in  his 
judgment  declares  the  principle  thus  (e) : — That  coun- 
sel is  not  to  "  communicate  to  any  third  person  the 
knowledge  acquired  by  him  in  that  character,  or  use 
it  in  his  own  behalf  to  the  prejudice  of  the  person  who 
so  confided  in  him.  This  rests  on  clear  principles  of 
public  convenience  and  of  moral  duty,  as  well  as  on 
positive  authority.  There  would  otherwise  be  an  end 
to  that  unreserved  intercourse  between  the  client  and 
the  person  to  whom  he  entrusts  the  defence  of  his 
property,  or  of  his  life  or  character.  If  the  counsel 
could  not  enable  a  third  person  to  work  this  prejudice 

(e)  1  Drury  &  Walsh,  743,  4. 
VOL.  VIII.  3  A 
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1841.       to  his  former  client,  by  communicating  to  him  the 
Cartbb     facts  which  he  had  confidentially  learned,  neither  can 


Paucb       ^^  make  such  use  of  them  for  himself." 

It  is  asked  whether  a  counsel  is  prevented  from 
bidding  at  a  public  sale  for  the  property  of  any  per- 
son for  whom  he  once  held  a  brief:  the  object  of  put- 
ting that  question  is,  to  shut  out  the  proper  inference 
from  the  facts  of  this  case.  The  Appellant  knew  that 
there  was  a  negotiation  between  the  Respondent  and 
MackmurdOj  in  respect  of  this  debt ;  and  it  was  his 
duty  not  to  interfere  until  he  knew  from  the  Respon- 
dent himself  or  his  agents  that  the  negotiation  was  at 
an  end,  and  that  the  field  was  open  to  him  and  he 
might  treat  for  himself.  Instead  of  doing  so,  he 
went  clandestinely  to  Mackmurdo  and  made  his  con- 
tract, which,  being  objected  to  as  fraudulent  on  his 
part,  he  did  not  attempt  to  enforce,  but  concealing 
that  transaction  from  the  Respondent's  agents,  he 
afterwards  meets  Mackmurdo  and  closes  with  him. 
Had  the  Respondent's  agents  discovered  that  the 
Appellant  was  negotiating  with  Mackmurdo^  and 
filed  a  bill  for  an  injunction,  a  Court  of  Equity 
would  restrain  him  from  interfering.  The  cases 
illustrating  the  rule  that  prohibits  a  party,  acquiring 
professionally  a  general  knowledge  of  a  client's 
affairs,  from  ever  using  that  knowledge  for  his  own 
or  any  other  person's  benefit,  to  the  prejudice  or  dan- 
ger of  the  client^  are  as  applicable  to  counsel  as  to 
solicitors,  whose  mistakes  or  misconduct  occasioned 
them,  unless  it  is  to  be  held  that  less  confidence  is 
placed  in  counsel.  Some  of  these  having  recently 
arisen  in  Ireland,  are  referred  to  by  Lord  Plunket,  as 
collected  in  the  report  of  Biggs  v.  Head  {/) ;  and  his 
Lordship  refers  also  to  the  cases  in  this  country ; 

(/)  1  SauBse  Si  Scully,  335. 
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Exparte  James  (g),  Bulkley  v.  Wilford  (Ji),  Evatt  v.        i84i. 
Price  (i).     The   principle  is  clearly  recognised   in      Carter 
Fox  V.  Mackreth  (A),  as  explained  by  Lord  Eldon  in  ^' 

C(>fe5  V.  Trecothick  (J) ;  and  also  in  another  class  of 
cases  which  go  to  restrain  an  attorney  from  shaking 
off  the  confidential  relation  to  his  client,  or  acting 
for  his  opponent;  as  Cholmondeley  v.  Clinton  (m), 
Beere  v.  JVard  (n). 

The  Appellant  was  not  merely  counsel  for  the  Re- 
spondent, but  his  general  legal  adviser  and  agent* 
His  going  to  Ostend  to  arrange  with  the  Respondent 
for  the  resettlement  of  his  estates,  shows  that  he  acted 
in  that  general  character:  his  sending  his  pupil, 
Mr.  Abbott  J  at  the  Respondent's  expense,  to  investi- 
gate the  titles  and  the  value  of  the  property  in 
Ireland^  shows  it.  The  Appellant  therefore  having 
been  not  only  the  confidential  counsel  of  the  Respon- 
dent, but  particularly  consulted  by  the  Respondent 
in  all  his  efforts  to  adjust,  by  compromise,  the  claims 
of  the  party  under  whom  the  Appellant  derives 
title  to  the  securities,  and  never  having  intimated 
any  intent  to  intermeddle  with  such  claims  for  his 
own  benefit,  he  ought  to  be  considered  as  having 
purchased  them  for  the  benefit  of  the  Respondenti 
his  client^  and  it  was  not  competent  to  him  to  derive 
any  benefit  to  himself  from  any  dealing  in  respect 
of  such  claims,  without  full  and  explicit  notice  to 
the  Respondent,  which  he  never  gave.  Even  if,  as 
contended  for  the  Appellant,  the  relationship  of 
counsel  and  client  had,  in  fact,  ceased,  yet  on  grounds 
of  public  policy  the  Appellant  should  not  be  per- 

{g)  8  Vesey,  337.  {t)  9  Vea.  247. 

{h)  Ante,  Vol.  II.  p.  102.  m)  G.  Cooper,  80. 

(0  1  Sim.  483.  (n)  Jacob,  77. 

(k)  2  Bro.  C.  C.  400. 
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1841.  mitted  to  derive  benefit  from  a  dealing  which  would 
Cabtbr  necessarily  expose  him  to  the  imputation  of  making 
n  ^'  use  of  confidential  communications  to  his  own  advan- 

PA.LUER, 

tage  and  to  the  prejudice  of  the  Respondent's  inte- 
resty  without  the  Respondent  having  any  adequate 
means  of  detecting  such  breach  of  trust,  if  it  in  fact 
existed. 

There  is  no  ground  for  impeaching  the  decree  on 
the  question  of  interest.  The  bond  and  deed  of 
covenant  were  executed  abroad  to  secure  English 
debts,  to  an  English  merchant,  described  as  of  Black- 
well  Hall,  London,  charging  estates  in  England  and 
Ireland  with  the  payment  of  the  principal  with  lawful 
interest.  The  Appellant,  an  English  barrister,  pur- 
chases these  securities  in  London.  If  he  filed  his  bill 
in  England,  of  course  he  could  not  ask  for  more  than 
lawful  interest  in  England ;  but  he  sues  in  Ireland, 
and  the  Respondent  having  then  ofiered  to  pay  him 
back  his  2,400/.  with  6  per  cent,  and  the  Court 
having  declared  by  its  former  decree  that  the  Appel- 
lant ought  to  accept  that  ofier,  he  now  claims  it  as  a 
right.  But  this  House  set  aside  that  decree  on  the 
Appellant's  former  appeal,  and  he  cannot  now  have 
any  benefit  from  it ;  and  as  there  is  no  rule  of  inte- 
rest agreed  on  by  the  parties,  and  the  securities  men- 
tion lawful  interest  or  interest  only,  the  Appellant 
cannot,  at  any  event,  have  more  than  6  per  cent., 
which  is  the  Court  rate  of  interest  in  Ireland  i 
Leslie  v.  Leslie  (o). 

It  has  been  also  said  that  the  decree  did  great  in- 
justice on  the  point  of  costs.  The  Appellant  ought 
not  in  justice  to  have  any  costs  of  his  suit  from  the 
time  from  which  he  was  declared  to  be  a  trustee  for 
the  Respondent.     An  offer  was  made  as  soon  as  the 

(o)  Lloyd  &  G.  5.    (Cas.  temp.  Sugd.) 
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bill  was  filed,  if  he  would  admit  his  character  of  trus-        i84i. 
tee,  to  pay  the  money  with  interest,  and  all  costs  in*     cartbr 
curred  up  to  that  time.  The  suit  afterwards  proceeded  »• 

in  consequence  of  his  unrighteous  conduct,  and  in 
strictness  no  costs  ought  to  have  been  given  him. 
Trustees  persisting  in  unnecessary  litigation  ought 
to  pay  the  costs  personally ;  Henley  v.  Phillips  (j)\ 
Campbell  v.  Campbell  (q) ;  at  all  events  an  appeal  does 
not  lie  for  costs. 

Mr.  Pembertonj  in  reply : — We  do  not  say  that 
the  Appellant  would  be  justified  in  interfering 
against  the  interests  of  the  Respondent,  who  had 
been  his  former  client;  but  surely  it  is  not  to  be 
held  that  because  counsel  once  held  a  brief  or 
otherwise  acted  for  a  party,  he  is  for  ever  precluded 
from  dealing  in  any  way  with  that  party's  property. 
The  principle  of  equity  so  often  referred  to  did  not 
afiect  the  purchase  of  these  securities,  as  the  Appellant 
had  ceased  to  be  the  Respondent's  legal  adviser,  and 
did  not  use  any  knowledge  he  had  acquired  in  pro- 
fessional confidence  to  the  prejudice  of  the  Respon- 
dent. It  is  now  or  must  be  admitted  on  all  hands 
that  the  securities  were  unimpeachable,  and  that  the 
debt  was  a  bond  fide  debt.  The  letter  put  in  evidence 
as  written  in  1821  by  Mackmurdo  (to  whom  addressed 
no  one  knows)  speaks  of  some  other  bond ;  it  is  proved 
by  O'Reilly  and  Carpenter  that  the  bond  in  this  cause 
was  executed  in  1816,  and  delivered  by  O'Reilly 
to  Carpenter  in  1817.  The  only  objection  to  the 
Appellant's  purchase  now  remaining,  is  that  the 
Respondent  was  in  treaty  for  a  compromise,  to  which 
MackmurdOj  having  doubts  of  being  able  to  enforce 
the  securities,  was  willing  to  listen.    The  best  evidence 

Cp)  2  Atk.  48.  {q)  2  Myl.  &  C.  25. 
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V. 

Palmer. 


on  that  point  is  the  positive  declaration  of  Mackmurdo 
that  there  was  no  negotiation  then  pending  with  the 
Respondent.  There  were  two  treaties  for  a  compro- 
mise in  1827  and  1831,  not  from  any  doubt  of  the 
amount  of  the  debt,  but  to  get  a  better  security  by  the 
Respondent's  eldest  son  joining  him  ;  and  in  the  pro- 
posed deeds  the  debt  is  mentioned  over  and  over 
again,  and  admitted  by  the  debtor  and  his  solidton 
as  justly  due.  If  the  purchase  is  to  be  set  aside^ 
Mackmurdo  is  the  party  entitled  to  the  benefit,  and 
not  the  Respondent,  who  is  not  called  on  to  pay  moie 
than  his  just  debt.  Both  these  treaties  must  by  die 
very  terms  of  the  proposed  new  securities  have  been 
completed,  if  at  all,  during  the  life  of  Mib.  Pahmft 
or  within  six  months  after  her  death ;  but  the  par- 
chase  of  the  old  securities  by  the  Appellant  was  not 
made  until  more  than  14  months  after  her  death,  and 
during  that  period  or  the  preceding  1 2  months  there 
was  no  treaty  or  compromise  pending  between  the  Re- 
spondent and  Mackmurdo ;  and  long  before  her  death 
the  Appellant  had  been  discharged  by  the  Respondent 
from  all  confidential  relation  as  his  counsel. 


1842: 
March  8, 


Lord  Cottenham : — When  this  case  came  before  this 
House  in  1837,  no  opinion  was  expressed  as  to  the 
rights  of  the  parties;  but  it  appearing  that  the  pro- 
ceedings below  had  not  been  such  as  properly  to  raise 
the  question,  an  order  was  made,  which  has  had  the 
effect  of  giving  the  parties  an  opportunity  of  doing 
so,  and  the  case  now  comes  before  your  Lordships  cm 
both  suits ;  the  Court  of  Chancery  in  Ireland  having, 
upon  the  cross  bill  filed  by  the  Respondent,  decided 
in  the  same  manner  as  it  had  before  decided  in  the 
original  cause ;  and  the  question  now  to  be  decided 
is  upon  the  real  merits  of  the  case. 
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There  is    no  question  now  as   to  the  amount  of      i^^ 
what  is  due  upon  the  securities  purchased   by  the     Carter 
Appellant  from  Mackmurdo  for  2,400/.      The  Master     p^^mbr. 
has  reported  that  7,712/.  was  due  for  principal  and 
interest  up  to  the  date  of  his  report:  the  Respon« 
dent  took  exceptions  to  this  report,  which  were  over* 
ruled    by  the  decree   of  the  15th  February   1839, 
from  which,  upon  that  part  of  it,  there  has  been  no 
appeal.     The  Appellant  claims  the  whole  of  what  is  so 
reported  to  be  due  upon  the  securities.     The  Respon- 
dent contends,  as  the  decree  has  decided,  that  he 
is  entitled  only  to  be  repaid  the  sum  at  which  he  pur* 
chased   the  securities;  or  in  other  words,  that  the 
Respondent  is  entitled  to  the  benefit  of  the  purchase. 

The  evidence  proves,  that  for  many  years  prior  to 
Atigust  1831,  the  Appellant,  Mr.  Carter j  had  been  en- 
gaged in  the  management  of  the  Respondent's  affairs, 
as  counsel  only,  as  the  Appellant  contends ;  but  the 
evidence  proves  that  the  employment  was  of  a  very 
different  character.  Mr.  Lucas  and  Mr.  Parkinson 
say  that  he  was  the  managing  counsel ;  and  that  in 
1824  he  went  to  Ostend,  where  the  Respondent  then 
was,  to  make  some  arrangement  as  to  his  affairs ;  and 
that  in  1828  a  Mr.  Ahbotty  a  pupil  of  the  Appellant, 
was  sent  to  Ireland  at  the  recommendation  of  the 
Appellant,  to  make  inquiries  respecting  the  Respon- 
dent's property;  that  he  received  his  instructions 
from  the  Appellant,  to  enable  him,  as  he  informed 
Mr.  Lucasy  to  judge  and  determine  what  arrange* 
ments  could  be  made ;  and  upon  his  return  the  result 
of  his  inquiries  was  communicated  to  the  Appellant, 
who  stated  to  the  witness  Lucas  that  the  information 
obtained  was  very  important  for  the  purposes  of  the 
Respondent,  but  which  he  does  not  appear  to  have 
communicated  even  to  the  Respondent's  solicitors.    It 

3  A  4 
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1842.  is  also  proved  that  the  securities  now  sought  to  be 
Carter  enforced  by  the  Appellant  liad  long  been  the  subject 
^'  of  negotiation  with  Mr.  MackmurdOj  in  whom  they 
had  been  then  vested,  and  of  advice  on  the  part  of  the 
Appellant  from  1824  to  Augtist  1831 ;  in  the  course 
of  which,  the  Appellant  recommended  that  security 
should  not  be  given  for  the  whole  amount  claimed  by 
Mr.  MackmurdOj  as  he  thought  it  very  doubtful  whether 
the  whole  could  be  recovered ;  and  recommended  that 
a  compromise  should  be  made :  That  in  1 827  it  was 
agreed  that  3,570/.  should  be  secured  upon  theRespon* 
dent's  estates  in  full  of  Mackmurdo's  demand,  and  the 
Appellant,  who  settled  the  draft  deed  for  that  purpose, 
was  to  be  a  trustee  in  it ;  but  difficulties  having 
arisen,  negotiations  were  continued  till  Judy  1831, 
when  new  objections  having  been  made,  nothing 
further  was  done  till  after  the  death  of  Mrs.  Palmer^ 
the  tenant  for  life,  in  May  1832 :  That  in  March 
1833,  the  proposal  for  a  compromise  was  renewed  to 
Mr.  Mackmurdo,  who  was  informed  that  from  2,000  /. 
to  3,000  /.  would  be  given  for  his  claim,  which  he 
promised  to  consider;  but  upon  the  subject  being 
renewed  in  November  following,  Mr.  Mackmurdo 
stated  that  he  had  some  short  time  previously  sold 
and  assigned  his  claim  to  the  Appellant. 

It  appears  that  during  all  these  negotiations  with 
Mackmurdo  prior  to  August  1831,  the  Respondent 
•  was  acting  under  the  advice  of  the  Appellant,  who 
had  full  information,  not  only  of  the  nature  of  the 
securities  held  by  Mackmurdo^  but  of  the  means 
which  the  Respondent  could  or  was  likely  to  be  able 
to  command  for  the  purpose  of  discharging  them ;  a 
consideration  which  greatly  affected  the  value  of  the 
securities,  as,  until  the  family  settlement  in  March 
1827,  the  Respondent's   interest  in  the  estates  was 
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only  that  of  a  tenant  for  life  in  remainder ;  but  by        1842. 
that  settlement  he  obtained  th^  power  of  charging  the     qartbr 
estates,  and  the  tenant  for  life  in  possession  died  in  «'• 

Palmer. 

May  1832.  Mackmurdo  proves  that  the  Appellant, 
in  the  middk  of  1832,  first  offered  to  purchase  the 
securities,  and  that  1 ,400  /.  was  the  sum  agreed  upon, 
but  that  having  discovered  that  the  tenant  for  life 
was  then  dead,  he  refused  to  complete  the  agreement; 
and  that  afterwards,  in  the  middle  of  1833^  they 
finally  agreed  for  the  sum  of  2,400  /. 

From  the  evidence  it  is  clear  that  the  Appellant  is 
not  to  be  considered  as  having  acted  merely  as  counsel 
for  the  Respondent,  but  that  he  was  so  far  his  agent 
as  to  be  affected  with  all  tlie  disabilities  which  attach 
to  that  character.  It  is  also  proved  that  he  did  not 
actually  act  as  counsel  or  agent  for  the  Respondent 
9X\j&[  August  1831,  but  what  was  the  cause  of  the 
discontinuance  of  his  employment  does  not  appear ; 
nor  do  I  think  it  material.  If  his  previous  employ- 
ment disqualified  him  from  becoming  the  purchaser 
for  his  own  benefit  of  those  charges  upon  his  em- 
ployer's estates,  such  disqualification  must  continue 
so  long  as  the  reasons  upon  which  it  is  founded  con- 
tinue to  operate.  As  agent,  he  necessarily  became 
acquainted  with  all  the  circumstances  connected  with 
these  securities,  and  most  particularly  with  the  means 
which  existed  of  providing  for  the  payment  of  them. 
In  advising  the  Respondent  as  to  compounding  for 
these  claims,  and  from  his  knowledge  of  what  had 
subsequently  taken  place,  he  was  aware  that  the 
claims  might  actually  be  bought  up  for  much  less 
than  their  nominal  amount  and  their  actual  worth. 
What  enabled  him  to  purchase  these  claims  for  a 
sum  little  more  than  one-third  of  their  actual  value, 
but  the   information  he  had   acquired  as  agent  or 
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1842.  counsel  for  the  Respondent?  Such  information, 
Cabteb  therefore,  was  applied  by  him  to  defeat  the  negotia- 
tion in  which  he  had  himself  been  engaged  for  his 
client  or  employer,  and,  by  substituting  himself  in  the 
place  of  Machmurdoy  to  deprive  such  client  or  em- 
ployer of  the  benefit  of  a  compromise,  which  he  had 
been  endeavouring  to  effect,  and  which  the  terms  of 
the  purchase  proved  to  be  feasible. 

From  the  earliest  times  down  to  the  latest  case  in 
which  I  believe  the  subject  has  been  discussed, 
which  is  Taylor  v.  Salmon  (r),  the  rule  in  Equity 
has  been  always  recognised  which  would  prevent 
a  person  in  the  situation  of  the  Appellant  making 
such  a  purchase  for  his  own  benefit  whilst  he  conti- 
nued to  act  as  agent.  As  the  reason  for  this  disabi- 
lity continues  to  operate  after  the  employment  has 
ceased,  the  disability  itself  must  continue,  unless  a 
contrary  rule  has  been  established  by  decisions.  But 
this  is  not  the  case,  but  the  very  reverse.  In  Coles 
Y.  Trecothick  (i).  Lord  JEldon  does  not  say  that  it  is 
sufficient  for  the  party  buying  to  divest  himself  of  the 
character  of  trustee,  but  that  he  must  do  so  "  by  an 
unqualified,  authorised,  contract  for  liberty  to  buy." 
In  Ew parte  James  (^),  Lord  JEldon  refused  to  permit  a 
solicitor  to  become  a  purchaser,  who  had  ceased  to  act 
as  such,  upon  the  ground  that  whilst  acting  as  solici- 
tor he  had  procured  all  the  information  that  might  be 
useful  to  him  ;  and  he  again  repeats  the  rule,  that  to 
enable  a  person  who  had  held  a  confidential  situation 
previously  to  the  purchase,  to  become  a  purchaser,  he 
must  show  that  he  "  had  at  the  time  of  the  purchase 
shaken  off  that  character  by  the  consent  of  the  cestui 
que  trustj  freely  given  after  full  information,  and  bar- 
gained for  the  right  to  purchase." 

(r)  4  Myl.  &  C.  139.        (j)  9  Ves.  247.         {t)  8  Vea.  252. 
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The  several  cases  which  have  occurred  in  which  so-        i®^^- 
licitors  have  been  restrained  from  acting  against  their     Cartbb 
former  clients,  or  communicating  information  acquired     p^^^r 
in  such  employment,  proceed  upon  a  principle  which 
governs  this  case:  for  it  cannot  be  contended  that 
they  are  to  be  at  liberty  to  use  for  their  own  benefit, 
and  to  the  prejudice  of  their  former  clients,  inform* 
ation  acquired  whilst  acting  for  them,  which  they 
are  not  permitted  to  communicate  or  to  use  for  the 
benefit  of  others. 

I  am  therefore  of  opinion  that  Mr.  Carter  had  been 
incapacitated,  by  the  character  of  his  employment, 
from  purchasing,  for  his  own  benefit,  these  securities 
upon  his  employer's  property,  and  that  such  incapa- 
city continued  at  the  time  of  his  purchase,  and  conse- 
quently that  he  is  to  be  considered  as  having  so  pur- 
chased for  the  benefit  of  his  former  employer.  In  this 
view  of  the  case  the  decree  is  correct  as  to  interest,  as 
it  repays  to  the  agent  the  money  expended  by  him  in 
the  purchase,  with  interest  at  5  /•  per  cent,  upon  the 
money  so  advanced*  To  have  given  higher  interest, 
would  have  been  to  recognise  in  him  an  interest 
in  the  securities  which  it  is  the  principle  of  the  decree 
to  negative.  I  think  also  that  the  decree  is  correct  as 
to  costs,  for  it  makes  the  Appellant  pay  costs  only 
from  the  time  at  which  he  was  offered  by  the  Respon- 
dent all  that  has  ultimately  been  found  to  be  due  to 
him.  From  that  time  the  litigation  has  arisen  from 
his  attempt  to  obtain  what  he  has  been  held  not  to  be 
entitled  to.  Of  such  litigation  the  author  of  it  ought 
to  pay  the  costs.  I  therefore  move  your  Lordships 
that  the  decree  appealed  from  be  afiirmed,  with 
costs. 

[It  was  ordered  and  adjudged,  that  the  appeal  be  dismissed 
and  that  the  decree  be  affirmed :  And  it  was  further  ordered 
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1842.  And  adjudged,  that  the  Appellant  pay  to  the  Respondent  the 

J    ""    '  costs  incurred  in  respect  of  the  appeal,  the  amount  to  be  cer- 
Cartbr  ^  rr     f 


V. 

Palmbb. 


tified  by  the  Clerk  Assistant.] 


How  to  pro-        The  Clerk  Assistant  havmg  taxed  and  certified  the  costs, 
force  pay-'      '-^dy  Palmer,  the  widow  and  sole  legal  representative  of  the 
ment  of  costs.  Respondent,  not  being  able  to  obtain  payment  of  them,  pre- 
sented a  petition  to  the  House,  stating,  among  other  things, 
the  appeal  and  the  order  of  the  House  thereon,  and  that  a 
copy  of  that  order  had  been  served  on  Mr.  Carter's  agents : 
That  the  Clerk  Assistant,  by  his  certificate  dated  the  6th  of 
June  1842,  certified  that,  by  virtue  of  the  Act  7  &  8  Geo.  4, 
c.  64,  '^  An  Act  to  estabUsh  a  Taxation  of  Costs,"  &c.  and 
of  the  standing  order  of  the  House,  No.  215,  dated  the  3d  of 
April  1835  (u),  and  in  pursuance  of  the  said  judgment,  he  had 
taxed  the  costs  to  be  paid  by  the  Appellant  to  the  Respon- 
dent at  759  /.  108.:  That  Carter  and  his  agents  had  attended 
the  taxation,  and  had  notice  of  the  amount  so  certified :  That 
Carter  resided  then  at  Langford-place,   St.  John's  Wood, 
and  had  also  an  office  in  Great  James-itreet,  Bedford-row, 
Where  a         ^^^^  i^  ^^  county  of  Middlesex :  That  petitioner's  agents 
party,  who  is  made  repeated  attempts  at  tlie  said  residence  and  office  to 
pay^costs,        serve  him  with  the  said  certificate,  and  to  make  personal  de- 
absents  him-    mand  on  him  for  payment  of  the  costs ;  but  they  were  not 
personiS^^^      able  to  meet  him,  and  they  and  the  petitioner  had  cause  to 
demand  and     believe,  and  did  believe,  that  he  sought  to  avoid  being  served 
certific^e  o?  ^^^  ^^^  certificate  and  having  payment  of  the  said  costs 
the  costs,  the  personally   demanded   of  him :    And   the  petition   therefore 

House  wUl      prayed  their  Lordships  to  order  that  service  of  the  certificate 

order  substi*     r     «  *■ 

tuted  service   ^nd  demand  of  the  said  sum  of  759/.  105.  upon  the  agents 

on  his  agents  ^f  Carter  in  the  appeal,  and  leaving  a  copy  of  the  certificate 

*  at  his  last  place  of  abode,  together  with  serving  such  order  as 

their  Lordships  should  make  on  this  petition  on  such  agents, 

and  leaving  a  copy  thereof  at  such  last  place  of  abode,  might 

be  good  service  and  demand ;  and  that,  in  case  Carter  should 

not  pay  said  sum  to  the  petitioner's  agents  within  a  week  after 

such  service  and  demand,  the  Usher  of  the  Black  Rod,  whether 

(tt)  AntCy  Vol.  VI.  p.  980. 
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the  House  be  sitting  or  not,  should  attach  him  and  detain  iS42. 

him  in  custody  until  he  should  pay  the  said  sum,  and  such       J'"""    ' 
further  costs  as  their  Lordships  might  order  by  reason  of  this  ^^ 

application,  together  with  fees,  &c.  Palmbh. 

The  petition  was  referred  to  the  Appeal  Committee,  who 
reported  that  they  had  considered  the  same;  and  in  pur- 
suance of  their  report  and  recommendation,  an  order  was 
made,  in  the  terms  of  the  prayer  of  the  petition,  for  the 
substituted  service. 

That  service^  and  a  demand  of  payment  of  the  costs,  were 
accordingly  made  on  the  agents ;  but  the  costs  not  being  paid, 
Lady  Palmer  presented  another  petition  praying  an  order  for 
the  Gentleman  Usher  of  the  Black  Rod  to  attach  Carter,  &c. ; 
but  being  the  last  day  of  the  Session,  the  petition  was  ordered 
to  stand  over  for  the  first  day  of  the  then  next  Session.  No- 
thing further  was  done  therein ;  Lady  Palmer  having,  in  the 
meantime,  obtained  the  costs  out  of  the  funds  of  Carter  in 
the  Court  of  Chancery  in  Ireland,  upon  application  to  that 
Court. 


In  the  case  of  Callaghan  v.  Callagkan,  ante,  p.  374,  the  Where  a  par* 

appeal  having  been  dismissed  with  costs,  which  the  Clerk  *y.^*  Ju*^^^ 

Assistant  certified  at   426/.  ISs.    lid.,  the   Respondent's  tificateof 

agent  served  the  Appellant  with  the  certificate  of  the  said  ^^^^f  *^d 

1MT8011&1  de— 
costs,  and  demanded  payment  personally ;  but  the  same  not  mand  is 

being  paid,  the  Respondent  presented  a  petition  to  the  House,  made,  and  he 
and  prayed  that  the  Appellant  might  be  compelled  to  pay  the  them°the**^ 
said  sum;  and  that,  for  that  purpose,  the  recognisances  that  House  will, 
were  entered  into  on  lodging  the  appeal  might  be  estreated  ^e^^^irtv'^ 
into  the  Court  of  Exchequer.  entitled. 

The  House  ordered  the  recognisances  to  be  estreated,  and  ^^^l  **^®  '®" 
the  Appellant  to  pay  the  costs  of  this  application,  in  addition  tobe  eitreat- 

to  the  said  sum  of  426  /.  18  «.  1 1  d.  ^^  ^o'  *^«  ^ 

payment  of 

co8t8,together 

with  costs  of 

the  petition. 
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1842: 
March  22. 


Tannage. 
Private  Acty 
Construction 

of. 
Notice  of  a 

BiUin 
Parliament, 


The  Proprietors    of  the  Edinburgk\j       ,. 
and  Dalkeith  Railway  Company     .j^i?P^to'«- 

John  Wauchope,  of  Edmonstone  -     -     JRespandent, 

A  PRIVATE  Act  of  Parliament  made  for  the  construction  of  a  raUwaj 
g^ve  to  IV.j  a  landed  proprietor,  through  whose  land  the  nUwij 
was  to  pass,  ^'  the  sum  of  one  halfpenny  per  ton  upon  all  goods 
and  articles  upon  which  a  tonnage  duty  is  charged  or  chaigesUe 
in  virtue  of  this  Act."  The  section  which  empowered  the  nil- 
way  company  to  levy  a  tonnage  duty  contained  this  clause  :  **  For 
every  carriage  conveying  passengers,  or  gt>od8  or  parcels  not 
exceeding  five  cwt."  a  sum  named.  There  were  other  claoses 
fixing  the  duty  payable  for  g^oods,  but  there  was  no  other  which 
referred  to  passengers.^HfiLD,  aJfirming  the  decree  of  the  Coort 
of  Session,  that  the  company  was  empowered  to  levy  a  tonnage 
duty  on  carriage  according  to  their  weight,  when  containing  pti- 
sengers ;  and  that  the  sum  to  be  paid  to  W.  must  be  ralnilitrf 
on  Uie  tonnage  so  levied. 

W.  had  for  some  years  received  money  on  the  tonnage  lensd 
on  goods  and  parcels  alone. — Held  that  •  this  did  not  preToit 
him  ^m  afterwards  claiming  payment  on  the  tonnage  dutj  oa 
passengers. 

A  party  interested  in  the  subject-matter  of  a  private  Act  of  Ptt^ 
liament  will  have  his  rights  affected  by  its  provisions,  thoogh 
it  may  have  been  introduced  and  passed  without  notice  dolj 
given  to  hini. 


The  first  Act  under  which  the  Appellants  were 
formed  into  a  company  was  passed  in  the  year  1826 
(7  Geo.  4,  c.  xcviii.),  for  "  making  a  Railway  from 
Edinburgh  to  the  South  Side  of  the  River  Nortkak 
near  Dalkeith  and  NewbattleJ^  While  this  Act  was 
in  progress  through  Parliament,  the  Respondent,  who 
was  a  proprietor  of  lands  on  the  line  of  the  proposed 
railway,  opposed  the  bill,  but  finally  abandoned  bu 
opposition,  on  being  satisfied  with  certain  clauM 
which  w^ere  introduced  into  the  bill.  The  20th  sec- 
tion of  the  Act  provided  that  the  company  of  pro* 
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prietors  "  shall  pay  to  the  said  J.    W.  (and  other        1842. 
persons  therein  mentioned),  so  long  as  the  said  rail-  edisburgh 
way  shall  continue  to  be  used  through  the  said  lands     Railway 
or  grounds  of  the  said  J.  FT.,  the  sum  of  one  half-  v. 

penny  per  ton  upon  all  goods  and  articles  upon  W^^chopb. 
which  a  tonnage  duty  is  chargeable  or  charged  in 
virtue  of  this  Act,  which  shall  pass  along  any  part 
of  the  said  railway  standing  within  the  said  lands 
and  grounds  of  the  said  J.  TT.,  except  the  coals  and 
other  minerals,  com  and  other  articles,  the  produce 
of  the  said  lands  and  estate."  The  86th  section  con- 
tained the  following  provisions ;  "  It  shall  be  lawful 
for  the  company  of  proprietors  from  time  to  time 
and  at  all  times  to  ask,  demand,  take,  recover,  and 
receive  to  and  for  the  use  and  benefit  of  the  said  com- 
pany, for  the  tonnage  and  conveyance  of  all  minerals, 
goods,  wares,  merchandises,  and  other  things  which 
shall  be  carried  or  conveyed  on  the  said  railway,  the 
rates  and  duties  following :  For  every  carriage  con- 
veying passengers,  or  goods  or  parcels  not  exceeding 
five  cwt.,  such  sum  or  sums  of  money  respectively  as 
the  said  company  of  proprietors  shall  from  time  to 
time  direct  and  appoint,  not  exceeding  6  d.  per  ton 
per  mile.'* 

Another  Act  of  Parliament  (the  4  &  6  TF.  4, 
0.  Ixxi.)  was  afterwards  applied  for  and  obtained, 
which  repealed  some  of  the  provisions  of  the  former 
Act,  extended  others,  and  continued  the  rest.  The; 
16th  section  of  this  new  Act  recited  that  whereas; 
certain  sums  of  money  in  respect  of  way-leaves  had 
been  granted  to  the  Respondent  and  others,  it  enacted 
that  the  company  of  proprietors  might  collect  the 
sums  for  the  way-leaves  separately  from  the  rates  and 
duties  levied  on  the  main  line  of  the  railway,  provided 
that  such  rates  and  way-leaves  should  not  exceed  the 
duties  authorised  by  the  former  and  by  that  Act  of 
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1842. 

Edinburgh 
Railway 
Company 

V, 

Wauchopb. 


Parliament.  Before  the  passing  of  this  Act,  the 
Leith  Branch  Railway  had  been  united  to  the  Edin- 
burgh and  Dalkeith  Railway,  and  the  provisions  of  its 
Act  were  consolidated  with  those  of  the  new  Act,  the 
|29th  section  of  which  declared  that  "  the  rates  and 
iuties  granted  by  the  recited  Acts,  for  and  in  respect 
>f  carriages  conveying  passengers,  shall  be,  and  the 
Line  are  hereby  repealed/*  The  30th  section  enacted, 
'"  that  it  shall  be  lawful  for  the  company  of  proprie- 
tors to  demand,  receive,  and  recover  to  and  for  the 
use  of  the  company,  and  of  the  proprietors  of  the  Leith 
Branch  Railway  respectively,  for  and  in  respect  of 
passengers,  beasts,  cattle,  and  animals  conveyed  in 
carriages  upon  the  said  railway  and  branches,  the  fol- 
lowing tolls :  For  every  person  conveyed  in  and  upon 
such  carriage,  any  sum  not  exceeding  3  d.  per  mile." 
The  33d  section  empowered  the  company  of  proprie- 
tors to  provide  and  establish  and  make  charges  for 
conveyance,  in  addition  to  the  tolls.  The  37th  sec- 
tion authorised  the  officers  of  the  company  to  weigh 
all  carriages  and  waggons  passing  on  the  railways,  as 
often  as  to  them  should  appear  necessary  for  deter- 
mining the  weight  of  goods  carried  in  such  waggons 
or  carriages. 

It  appeared  that,  in  the  first  instance,  the  pro- 
prietors had  proposed  to  make  the  railway,  and  to 
reimburse  themselves  by  the  tolls  payable  in  respect 
of  carriages  that  other  persons  might  run  upon  it ;  but 
after  some  time  it  was  found  that  this  scheme  was 
extremely  unprofitable,  and  then  the  proprietors  built 
carriages  on  their  own  account,  and  ran  them  along 
the  line.  The  Respondent  had  received  sums  of  money 
at  different  intervals  for  years  from  the  Appellants,  in 
respect  of  goods  and  articles  conveyed  in  carriages  on 
that  part  of  the  line  that  ran  through  his  lands,  but 
in  1836  he  claimed  a  way-leave  on  the  tonnage  of  the 
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tf  carriages  when  loaded  with  passengers.    This  demand       J^l^ 
'was  resisted  by  the  Appellants,  and  the  Respondent  Edinburgh 
instituted  a  suit,  founding  his  claim  on  the  20th  and     cqm^^ny 
85th  sections  of  the  7  Geo.  4.     The  Appellants  con-  »• 

tested  his  right,  insisting  that  it  must  be  confined  to  an 
allowance  on  goods  and  articles  conveyed  along  the 
line.  They  relied  first  on  the  terms  of  the  Act  7  Geo.  4, 
which  they  contended  did  not  grant  to  the  Respondent 
any  allowance  in  respect  of  passengers  conveyed  by 
the  carriages ;  and  then  argued  that  if  such  allowance 
was  granted  by  that  Act,  still  as  that  Act  was  repealed 
by  the  4  &  5  J^.  4,  c.  Ixxi.,  such  grant  was  at  an  end. 
And  they  further  contended  that  the  Respondent,  by 
accepting  for  such  a  time  payment  in  respect  of  goods 
and  parcels  only,  had  himself  put  on  the  earlier  Act 
a  construction  fatal  to  his  present  claim.  The  Re- 
spondent insisted  that  he  was  entitled  to  an  allow- 
ance on  all  the  tonnage  charged  ar  chargeable  by  the 
company  in  respect  of  carriages  conveying  either 
passengers  or  goods,  and  passing  through  his  lands ; 
that  the  right  conferred  by  the  7  Geo.  4  was  not  af- 
fected by  the  4  &  5  ff^,  4 ;  or  that  if  it  was,  then  that 
that  latter  Act  could  not  be  made  applicable  to  him, 
for  that  it  was  a  private  Act  affecting  a  vested  right, 
and  had  been  introduced  without  due  notice  of  its 
introduction  being  served  on  him. 

On  the  16th  of  Jurie  1837,  the  I-ord  Ordinary 
pronounced  an  interlocutor  in  favour  of  the  claim 
of  the  Respondent;  and  in  his  subjoined  note  ex- 
pressed himself  on  the  question  of  the  effect  of  want 
of  notice  upon  the  operation  of  the  second  Act,  in 
these  terms :  **  The  Lord  Ordinary  is  by  no  means 
satisfied  that  due  parliamentary  notice  was  given  to 
the"jjursuer  (the  Respondent)  previous  to  the  intro- 
duction  of   this   last    Act :    undoubtedly   no   notice 

VOL.  VIII.  3  B 
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i84->.       was   given   to   him   personally,  nor  did  the -public 
EuiNBGBOH  notice  announce  any  intention  to  take  away  his  ex- 
Hailway    isting  Vights.     If,  as  the  Lord  Ordinary  is  disposed 
V.         to  think,  these  defects  imply  a  failure  to  intimate  the 
AooHOPB.  ^^j  design  in  view,  he  should  be  strongly  inclined  to 
hold,  in  conformity  with  the  principles  of  the  case  of 
]J)onald  (a) J  that  rights  previously  established  could 
/not  be  taken  away  by  a  private  Act,  of  which  due 
/  notice  was  not  given  to  the  party  meant  to  be  injured/' 
The  Lord  Ordinary  did  not,  however,  put  his  judg- 
ment on  this  ground ;  but  having  thus  intimated  his 
opinion,  added  that  he  did  not  think  the  two  Acts 
were  inconsistent  with  each  other,  and  consequently 
did  not  think  himself  bound  to  decide  this  particular 
point.     The  Appellants  appealed  against  this  inter* 
locutor,  which  was  affirmed  by  a  decree  of  the  Court 
of  Session,  on  the  14th  o{  December  1837.    The  Ap- 
pellants were  by  these  decrees  ordered   to   put  in 
accounts  of  the  sums  received  by  them,  and  on  which 
they  were  bound  to  make  allowance  to  the  Respon* 
dent.     These  accounts  having  been  put  in,  the  case 
was  further  proceeded  with,  and  on  the  2d  of  March 
1839   the  Lord  Ordinary  pronounced  another  inter- 
locutor, declaring  that  "having  heard  counsel  for  the 
parties,  and  considered  the  accounts  lodged  by  the 
defenders  (the  Appellants),  and  the  objections  thereto, 
finds  that,  in  ascertaining  what  is  due  to  the  pursuer 
for  his  way-leave  on  the  carriages  conveying  passen- 
gers, the  tonnage  duty  is  to  be  taken  as  laid  on  the 
carriages,  and  not  on  the  passengers  also :  finds  the 
pursuer  liable  on  this  part  of  the  discussion."     The 
Respondent  appealed  against  this  interlocutor,  on  the 
ground  that  it  excluded  the  tonnage  on  the  passengers 
Upon  the  4th  of  Jul?/  1839,  the  Inner  House  pro- 
Co)  27  November  1832. 
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nounced  a  decree  to  this  effect :  "  The  Lords  having       1842. 
resumed  consideration  of  this  note,  and  heard  counsel  Edinburgh 
thereon,  alter  the  interlocutor  complained   against,    Railway 
sustain  the  pursuer's  objection  to  the  accounts,  and  v. 

remit  to  the  Lord  Ordinary  to  proceed  accordingly.  ^^™=op»- 
Find  the  defenders  liable  in  the  expenses."  Fresh 
accounts,  calculated  in  the  manner  required  by  the 
Respondent,  were  then  put  in;  and  the  Lord  Ordinary, 
on  the  18th  of  March  1840,  pronounced  an  interlocutor 
approvingof  these  accounts  framed  under  the  directions 
of  the  decree  of  the  4th  of  Juli/  1839,  and  finding  the 
defenders  liable  in  expenses  since  that  date.  The 
Appellants  appealed  against  this  interlocutor,  but  the 
Inner  House  adhered  to  it,  in  a  decree  pronounced  on 
the  21st  of  May  1840. 

The  present  appeal  was  brought  against  the  several 
interlocutors  and  decrees  of  16th  June  and  14th  /)e- 
cember  1837,  of  the  4th  of  July  1839,  and  of  the  2l8t 
May  1840. 

The  Attorney-general^  shortly  after  the  opening  of 
the  case,  abandoned,  on  the  part  of  the  Respondent, 
any  argument  as  to  the  want  of  notice  operating  to 
defeat  the  provisions  of  the  4  &  5  Will.  4. 

The  Solicitor-general  and  Mr.  JVillmorej  for  the 
Appellants: — There  is  nothing  in  the  first  of  these 
Acts  that  gives  the  Respondent  a  right  to  have  an 
allowance  on  the  tonnage  of  the  carriages  when  filled 
with  passengers.  The  Appellants  have  no  power  to 
levy  a  tonnage  in  respect  of  the  passengers,  but  only 
on  the  carriages  which  convey  the  passengers.  The 
right  of  tonnage  is  confined  to  the  carriages  them- 
selves. At  the  time  the  first  Act  was  passed  the 
Appellants  only  possessed  the  power  of  levying  a  ton- 
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1842.       nage  on  such  carriages  as  other  persons  should  use  on 
Edinbuboh   the  railway :   they  had  no  right  to  levy  a  tonnage  on 
Kailway     passengers.     There  is  no  provision  in  the  Act  granting 
V.  such  a  tonnage,  nor  declaring  how  it  shall  be  ascer- 

AU090F8.  tained  ;  it  was,  in  fact,  never  thought  of:  the  incon- 
venience of  levying  such  a  tonnage  is  a  sufficient 
reason  why  it  was  never  provided  for,  and  fully  ex- 
plains the  silence  of  the  Legislature  on  the  subject. 
The  tonnage  was  confined  to  the  carriages  and  to  the 
goods  carried  ;  to  things  that  could  be  weighed  and 
have  their  tonnage  ascertained  in  the  usual  way. 
But  the  duties  thus  given,  whatever  they  were,  have 
been  taken  away  by  the  4  fc  5  Will.  4  ;  and  this  latter 
Act,  in  declaring  what  the  company  shall  be  entitled  to 
receive,  never  once  makes  the  weight  of  the  passengers 
carried  the  subject  of  a  tonnage  rate.  The  duty  levi- 
able on  carriages  conveying  passengers,  goods,  or  par-* 
eels,  is  given  by  the  85th  section  of  the  earlier  Act ; 
the  duty  on  small  parcels  themselves  is  distinctly  pro- 
vided for  in  the  91st  section.  If  the  85th  section  is  to 
be  taken  to  include  the  duty  on  small  parcels,  then  the 
duty  leviable  for  small  parcels  would  be  twofold,  and 
would  be  leviable  under  two  distinct  sections  of  the 
Act.  That  cannot  be  so  with  respect  to  small  parcels, 
nor  can  it  be  so  with  respect  to  passengers.  The  two 
cases-  are  exactly  alike.  On  the  other  hand,  if  the 
rate  fixed  in  the  85th  section  on  the  carriages  con- 
veying  parcels  is  to  be  taken  as  exclusive  of  the  par- 
cels conveyed  in  them,  it  must  be  equally  exclusive 
of  the  passengers.  Then  it  follows  that  there  is  no 
rate  of  tonnage  on  the  passengers ;  for  unless  provided 
for  in  that  section,  it  is  not  imposed  in  any  other  part 
of  the  Act. 

Then  as  to  the  conduct  of  the  parties :  the  Re* 
spondent  here  had   the  means  of  knowing  all   the 
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fects ;  for  some   years  he   has  received   and   given        1842. 
discharges  for  the  duties  on  the  tonnage  of  goods  and  Edinburgh 
parcels ;  he  now  claims,  for  the  first  time,  a  tonnage     Company 
duty  on  passenorers.     His  own  previous  conduct  pre-  «. 

.  ...  .  .  Wauchope. 

vents  him  from  maintaining  this  claim  ;  Bramston  v. 
Robins  (b)  is  decisive  on  this  point.  There  a  land- 
lord's receiver  allowed  the  tenant  to  make  a  deduction 
in  respect  of  the  payment  for  land-tax,  every  year  for 
seventeen  years,  greater  than  the  landlord  was  liable 
to  pay,  the  landlord  knowing  or  having  the  means  of 
knowing  all  the  facts ;  and  the  Court  held  that  he 
could  not  afterwards  distrain  for  the  amount  thus 
erroneously  allowed.  The  present  is  stronger  than 
that  case  against  the  claim  ;  for  here  the  Respondent 
had,  from  the  first,  the  Act  of  Parliament  before  him, 
and  acted  in  his  own  affairs.  His  own  construction 
of  the  Act  as  to  what  were  his  rights  under  it,  is 
decisive  against  him. 

The  Attorney-general  and  Mr.  Kelly ^  for  the  Re- 
spondent : — The  20th  and  86th  sections  of  the  7th 
Geo.  4  must  be  construed  together.  The  20th  section 
gives  the  Respondent  a  right  to  an  allowance  in 
respect  to  everything  on  which  the  Appellants  could 
make  a  charge  of  tonnage.  The  85th  section  confers 
on  the  Appellants  the  right  to  a  tonnage  on  every 
carriage  conveying  passengers.  Whatever,  therefore, 
the  Appellants  were  entitled  to  take  for  tonnage  under 
the  85th  section,  was  so  taken  subject  to  the  right  of 
the  Respondent  to  have  an  allowance  made  thereon. 
It  is  clear  that  the  Appellants  have  a  right  to  tonnage 
on  carriages  with  passengers  in  them  ;  the  right  is  not 
confined  by  the  words  of  the  section  to  carriages  that 

ih)  4  Bing.  11 ;  and  see  Andrews  v.  Hancock,  3  Moore,  278; 
1  Brod.  &  Bing.  37. 
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^1^42^      are  capable  of  conveying  passengers,  but  to  carriages 

Edinburgh  conveying  passengers.     The  Appellants  might  weigh 

CoMPAMY    ®^^^  carriages  if  they  chose ;  and  the  circumstance 

^     V'         that  such  a  proceeding  mi&:ht  be  inconvenient,  would 

not  prevent  their  right  from  becoming  applicable. 
The  words  are  in  the  present  form,  ''  carriages  con- 
veying passengers,"  and  most  clearly  point  to  those 
carriages  having  passengers  in  them  at  the  time  when 
the  tonnage  duty  was  leviable.  The  91st  section  has 
nothing  to  do  with  the  present  question.  The  right, 
therefore,  of  the  Respondent,  under  the  7  Geo.  4,  is 
clear;  that  right  was  not  taken  away  by  the  4  & 
6  fVilL  4,  which  merely  repeals  so  much  of  the  pre- 
ceding Act  as  had  become  inapplicable  in  consequence 
of  the  altered  situation  of  the  company. 

Nor  is  the  Respondent's  right  affected  by  what  he 
has  done  up  to  the  time  of  making  this  claim.  He 
cannot  put  an  end  to  a  right  conferred  by  Act  of  Par* 
liament,  merely  by  the  non-exercise  of  it  for  some 
years.  The  case  of  Bramston  v.  Robins  is  not  in 
point  with  the  present.  There  is  a  great  distinction 
between  the  case  of  a  man  recovering  back  money 
settled  in  account,  and  that  of  a  man  enforcing  a  claim 
which  he  has  through  inattention  or  ignorance  suf- 
fered to  lie  dormant. 

Lord  Brougham: — Undoubtedly,  my  Lords,  we 
often  feel  considerable  reason  to  hesitate  in  coming  to 
a  conclusion  as  to  the  construction  of  a  private  Act  of 
Parliament,  arising  from  the  somewhat  careless  way 
in  which  Acts  of  this  sort,  as  well  as  some  other  Acts, 
are  framed.  But  I  must,  on  the  whole,  say  that  1 
tliink  the  construction  put  on  this  Act  in  the  Court 
below  is  the  sound  one ;  namely,  that  one  halfpenny 
per  ton  is  to  be  taken  on  all  goods  and  articles  upon 
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which  a  tonnage  is  charged  or  chargeable  under  the  1842. 
Act.  In  the  85th  section,  we  find  that  every  carriage  Edinburgh 
conveying  passengers  is  to  be  charged  by,  or  to,  or  for  R'^ilway 
the  company,  at  a  rate  not  exceeding  sixpence  per  ton  ^  v. 
per  mile.  This  is,  therefore,  a  tonnage.  Then  the 
question  is,  whether  this  tonnage  is  to  be  taken  on 
carriages  only,  or  on  carriages  conveying  passengers. 
In  my  opinion,  the  more  natural  and  sound  construc- 
tion is,  that  the  tonnage  is  to  be  taken  upon  carriages 
conveying  passengers,  and  that  it  will  not  be  accurate 
to  hold  that  the  words  "conveying  passengers"  are 
merely  descriptive  of  the  kind  of  carriage,  but  we 
must  say  that  they  are  indicative  of  the  matters  and 
things  which  are  to  be  subject  of  weighing,  and  to  be 
subjected  in  that  respect  to  a  tonnage  not  exceeding 
sixpence  per  ton  per  mile.  I  therefore  think  that  a 
sound  construction  has  been  put  upon  the  Act :  but 
for  this  the  company  would  escape  altogether  paying 
anjrthing  in  respect  of  passengers,  though  from  them 
it  might  derive  the  greatest  part  of  its  revenue.  With 
respect  to  the  objection  on  the  91st  section,  it  did 
seem  at  first  to  raise  a  great  diflSculty ;  but  upon  being 
examined,  it  does  not  appear  to  throw  any  great  ob- 
struction in  the  way  of  the  interpretation  which  has 
been  fixed  by  the  Court  upon  the  85th  section.  But 
when  we  come  to  look  at  it,  that  section  appears  to 
have  been  passed  alio  intuitu.  The  rule  provided  in 
it  appears  to  apply  entirely  to  the  conveyance  of  goods 
by  carriers  using  the  railway,  and  is  intended  to  pro- 
tect the  customers  of  those  carriers  from  a  larger 
charge  than  twenty  pence  per  ton.  It  does  not  apply 
to  the  carrying  by  the  company  itself  of  passengers, 
which  indeed  the  company  does  not  appear  to  have 
had  the  power  to  carry  until  after  the  passing  of  the 
Act  4  &  5  Will.  4.     It  is  a  great  mistake  to  suppose 
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1842.        that  a  company  can  do  all  that  it  is  not  prevented 
Edinbobgh  ^^^™  doing ;  it  can  only  do  that  which  is  granted  to  it. 

I  will  only  add  one  word  on  a  point  which  has 
been  abandoned  at  this  bar,  but  an  idea  of  the  value 
of  which  seems  to  have  prevailed  in  the  Court  below ; 
namely 9  that  the  want  of  notice  in  one  of  the  pre- 1 
liminary  stages  of  an  Act  of  Parliament,  operates  to 
prevent  that  Act  from  aflfecting  the  rights  of  the  par- 
ties to  whom  such  notice  ought  to  have  been  given. 
Such  a  doctrine  is  wholly  without  justification. 


Lord  Cottenham  (who  presided)  : — My  Lords,  upon 

the  point  which   has   been  last   adverted    to,  it  is 

only  necessary  to  say  a  few  words,  in  order  that  wc 

may  not  again  have  a  similar  question  presented  to 

the  consideration  of  the  House.     It  has   been  most 

properly  abandoned  at  the  bar  here;  but  upon  the 

papers  put  before  us,  it  does  appear  that  in  the  course 

of  the  argument  in  the  Court  below,  an  impression 

did  exist  that  an  Act  of  Parliament  might  or  might 

not  be  binding  on  parties,  according  as  there  might 

or  might  not  be  proof  that  the  individual  to  be  affected 

by  it  had  had  notice  of  the  Act  while  in  progress 

I  through  the  two  Houses,—  [Lord  Brougham :  That 

I  the  standing  orders  for  the  protection  of  private  rights 

1  not  having  been  complied  witli,  the  authority  of  the 

I  Act  of  Parliament  itself  would  be  affected.] — Thereis 

nofoufldation  foj..gtt6lxjfflLidfia ;  but  such  an  imp^ 

sion  appears  to  have  existed  in  Scotland^  and  I  express 

my  clear  opinion  upon  it,  that  no  such  erroneous  idea 

may  exist  in  future. 

With  regard  to  the  merits  of  the  ca^e  upon  the 
first  point  made  by  the  Appellant,  it  seems  to  me  that 
there  is  no  doubt,  whatever  may  be  the  rule  by  which 
the  weight  of  a  carriage  is  to  be  known,  it  fatis  under 
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the  20th  section.  If  the  words  are  attended  to,  I  am  1842. 
surprised  that  any  doubt  should  have  existed  on  the  Edinburgh 
subject ;  because  the  85th  section  (which  imposes  the  ^^.ilway 
duty  upon  the  carriages)  describes  the  things  to  be  v. 
charged  as  "  other  things  which  shall  be  carried  or  -^^^hopb. 
conveyed  upon  the  railway/'  upon  which  certain  rates 
are  fixed.  In  the  enumeration  of  the  things  on  which 
a  rate  is  fixed  is  a  carriage,  and  the  20th  section 
gives  Mr.  Wauchope  the  sum  of  one  halfpenny  per 
ton  upon  all  goods  and  articles  on  which  a  tonnage 
duty  is  charged  or  chargeable  in  virtue  of  this  Act, 
and  which  shall  pass  along  any  part  of  the  railway 
within  the  limits  of  his  land.  The  sole  argument, 
therefore,  in  favour  of  exemption  must  rest  upon 
proving  that  that  which  is  in  one  section  called  an 
article,  does  not  come  within  that  description  in 
another.  The  doubt  arises  from  the  mode  in  which 
the  weight  is  to  be  ascertained ;  and  if  the  91st  sec- 
tion had  imposed  a  toll  upon  the  small  parcels  as 
articles  described  in  the  86th  section,  that  would  have 
furnished  a  very  strong  argument  indeed  in  behalf  of 
the  Appellant ;  but  that  section  has,  I  think,  no  such 
effect.  The  terms  used  are,  "  sums  to  be  paid  for  car- 
riages conveying  passengers."  In  all  other  cases  they 
are  described  as  tolls,  dues,  &c.  on  carriages.  That, 
I  think,  has  no  reference  to  the  provision  in  the  Act 
which  imposes  tolls  or  duties  to  be  paid  as  a  remu- 
neration to  the  company  for  the  use  of  the  railway. 
There  is  no  distinct  provision  that  passengers  are  to 
be  subject  to  rate ;  and  if  their  weight  is  not  to  be 
included  in  the  weight  of  the  carriage,  they,  or  the 
company  in  respect  of  them,  would  escape  altogether 
without  payment,  since  the  91st  section  does  not 
apply  to  this  matter.  That  is  a  strong  reason  for 
supposing  that  it  could  not  have  been  intended  that 
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1842.  passengers  should  be  altogether  omitted.  The  argu- 
Edinburgh  nient  on  the  one  side  amounts  in  fact  to  this,  that 
Railway  jjjgy  ^re  to  be  included  by  being  weighed  with  the 
V.  carriages ;  and,  on  the  other,  it  is  that  they  are  ac- 
AucKOPB.  j^gjjy  excluded  by  the  85th  section,  and  that  there  is 
no  other  provision  by  which  they  are  included.  But, 
however  imperfect  the  expression  of  the  section  is,  it 
is  much  more  consistent  with  the  terms  used  to  con- 
sider the  weight  of  the  carriage  is  to  be  estimated  by 
that  which  at  the  time  is  conveyed  in  it,  than  by  its 
being  estimated  without  reference  to  its  contents. 
It  is  the  weight  of  the  carriage  conveying  pas- 
sengers. While  the  carriage  is  employed  in  con- 
veying passengers,  there  must  be  an  additional  weight 
to  that  which  the  carriage  would  have  had  if  not 
conveying  them ;  and,  according  to  the  terms  of  the 
section,  the  rate  is  to  be  taken  for  "  every  carriage 
conveying  passengers."  There  is  no  doubt  that  if, 
in  ordinary  conversation,  you  were  describing  the 
weight  of  a  carriage  conveying  passengers,  you  would 
consider  that  the  carriage  must  be  weighed  with  the 
passengers  in  it,  for  otherwise  it  would  be  the  weight 
of  the  carriage  not  conveying  passengers. 

There  is  little  doubt,  my  Lords,  that  the  provisions 
of  the  Act  are  ambiguous  and  inaccurate;  but,  upon 
the  whole,  I  am  of  opinion  that  the  Court  of  Session 
has  come  to  a  right  conclusion  in  thus^ construing  the 
Act,  and  that  Mr.  Wauchope  is  entitled  to  the  sum 
of  one  halfpenny  per  ton  upon  the  weight  of  the  car- 
riage with  the  addition  of  the  passengers.  And  if 
what  has  been  stated  at  the  bar  is  correct  in  fact, 
namely,  that  the  directors  of  the  company  have  ac- 
tually paid  him  at  that  rate  upon  small  parcels  under 
five  hundred  weight,  I  must  say  that  they  have  them- 
selves put  this  very  construction  upon  one  part  of  the 


Wauchopb. 
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Act,  and  cannot  be  surprised  that  we  have  applied  it        1842. 

to  another.  Edinburgh 

Railway 
Company 

Lord  Campbell '. — ^^My  Lords,  I  am.  entirely  of  the  ^^  v. 
same  opinion.  The  question  turns  exclusively  on  the 
construction  of  the  7  Geo.  4.  Under  the  provisions 
of  the  85th  section,  I  think  that  the  company  is 
entitled  to  receive  tonnage  upon  the  carriage  and  its 
contents,  including  the  passengers ;  that  upon  every 
carriage  conveying  passengers,  goods  or  parcels  not 
exceeding  five  hundred  weight,  the  company  is  en- 
titled to  demand  such  sum  and  sums  of  money,  not 
exceeding  sixpence  per  mile,  as  the  proprietors  shall 
from  time  to  time  direct  to  be  paid ;  and  that  the  Re- 
spondent is  entitled  to  an  allowance  on  this  tonnage. 
I  think  that  the  weight  of  the  carriage  must  be  taken 
together  with  its  passengers  and  parcels,  in  order  to 
ascertain  this  tonnage  and  the  allowance. 

The  next  question  is,  whether  under  the  20th  sec- 
tion of  the  Act  this  clause  relating  to  carriages  and 
parcels  does  not  apply,  and  whether  a  carriage  with 
parcels  and  passengers  is  not  an  article  upon  which  a 
tonnage  duty  is  charged  or  chargeable  under  the  Act. 
I  am  clearly  of  opinion  that  it  is  such  an  article ;  and 
that,  therefore,  one  halfpenny  per  ton  upon  the  sum 
received  upon  these  carriages  by  the  company  is 
payable  to  Mr.  Watuihope. 

I  think,  too,  that  the  arrears  are  payable.  There 
has  been  no  acquiescence  of  Mr,  Wauchope  in  their 
nonpayment ;  he  took  the  accounts  as  they  were  ren- 
dered to  him,  and  there  are  no  facts  in  this  case  to 
bring  it  within  the  principle  laid  down  in  Bramston 
V.  JRobins  (c). 

My  Lords,  I  think  it  right  to  say  a  word  or  two 

(c)  4Bing.  11. 
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1842.        upoD  the  point  that  has  been  raised  with  regard  to  an 

Edihburoh   ^^^  ^^  Parliament  being  held  inoperative  by  a  Court 

Railway     of  Justice  because  the  forms  prescribed  by  the  two 

V.  Houses  to  be  observed  on  the  passing  of  a  bill  have 

Wauchopb.  jj^j  \}Qexi  exactly  followed.    There  seems  great  reason 

to  believe  that  an  idea  to  that  effect  has  prevailed 
to  some  extent  in  Scotland^  for  it  is  brought  forward 
in  these  papers  as  a  substantive  ground  of  objection  to 
the  applicability  of  the  later  Act  of  Parliament ;  the 
objection  being,  that  this  Act  being  a  private  Act,  it 
is  inoperative  as  to  ^^^^HUr^P^  V^nse  he  hacTngl 
proper  notTce  oFlthe  intention  to  apply  to  Parliament 
to  pass  such  an  Act.     This  defence  was  entered  into 
in  the  Court  below,  and  the  fact  of  want  of  notice  was 
made  the  subject  of  inquiry,  and  the  Lord  Ordinary, 
in  the  note  appended  to  his  interlocutor,  gave  great 
weight  to  this  objection.    He  said,  ^^  he  is  by  no  means 
satisfied  that  due  Parliamentary  notice  was  given  to 
the  pursuer  previous  to  the  introduction  of  this  last 
Act:  undoubtedly  no  nnrip.i^  y^  g^YfT?  tft  him  p<^r 
sonally,  nor  did  the  public  notices  announce   any 
.intention  to  take  away  his  existmg  riffhts.     If,  as  the 
Lord  Ordinary  is  disposed  to  think,  these  defects 
imply  a  failure  to  intimate  the  real  design  in  view,  he 
should  be  strongly  inclined  to  hold, in  conformity  with 
the  principles  oi Donald  (27th  oi November  \%^2\  that 
rights  previously  established  could  not  be  taken  away 
by  a  private  Act,  of  which  due  notice  was  not  given 
to  the  party  meant  to  be  injured."     His   Lordship 
seems,  therefore,  to  have  been  of  opinion,  that  if  this 
Act  did  receive  the  construction  that  it  would  clearly 
take  away  from  Mr.  Wauchope  the  right  to  this  ton- 
nage, it  would  have  had  that  effect  only  if  due  notice 
had  been  given  to  him  of  the  introduction  of  the  bill 
into  the  House  of  Commons ;  but  that  that  notice  not 
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having  been  given  to  him,  it  could  not  havel  such  effect,        1842. 
but  became  wholly  inoperative.     I  cannot  but  express  Edinburgh 
my  surprise  that  such  a  notion  should  ever  have  pre-     Railway 

,         *■  ,  -       Company 

vailed.     There  is  no  foundation  whatever  for  it.^KLAll  v. 

that  a  Court  of  Justice  can  do  is  to  look  to  the  Parlia-  -^uchopb. 
mentary  roll :  if  from  that  it  should  appear  that  a  bill 
has  passed  both  Houses  and  received  the  Royal  assent, 
no  Court  of  Justice  can  inquire  into  the  mode  in  which 
it  was  introduced  into  Parliament,  nor  into  what  was 
done  previous  to  its  introduction,  or  what  passed  in 
Parliament  during  its  progress  in  its  various  stages 
through  both  Houses^  I  trust,  therefore,  that  no  such 
inquiry  will  again  be  entered  upon  in  any  Court  in 
Scotland^  but  that  due  effect  will  be  given  to  every 
Act  of  Parliament,  private  as  well  as  public,  upon 
what  appears  to  be  the  proper  construction  of  its 
existing  provisions. 

Lord  Brougham : — I  wish  to  observe  that  the  Lord 
Ordinary  is  not  quite  correct  in  the  view  he  takes  of 
the  case  of  Donald ;  the  topic  was  there  used,  and, 
as  I  think,  improperly  used,  but  still  only  as  a  topic 
in  the  course  of  the  argument. 

Appeal  dismissed,  and  interlocutors  aj£rmed,  with 
costs* 
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1842: 
Monday, 
March  21. 


Letters 

Patent. 

Agreemetit, 


William  Baird  and  Others 


Appellants. 


James  Beaumont  Neilson  &  Others,  Mespandents. 

N.  obtained  a  patent  for  the  application  of  the  principle  of  smelting 
iron  by  the  use  of  heated  air  applied  to  furnaces.     B.  obtained 
a  license  from  him  to  use  this  process,  on  the  pa3rnient  of  1  s. 
per  ton  on  the  iron  thus  smelted.     Disputes,  and  then  litigation, 
arose  between  them,  and  it  was  agreed  by  an  instrument  in  writing, 
dated  11th  November  1833  (which  recited  the  preTious  dream- 
stances),  that  both  parties  should  withdraw  their  law  processes; 
that,—'*  in  consideration  of  the  present  payment  of  400  /.  to  be 
accepted  by  N.  in  full  of  1  f .  per  ton  on  the  whole  iron  smelted 
from  the  erection  of  B.'s  works  up  to  the  1 1th  day  of  November 
current,  and  in  consideration  of  the  payment  of  1  s.  per  ton  upon 
the  whole  iron  which  shall  be  smelted  from  the  1 1  th  of  November 
current  till  the  expiry  of  the  letters  patent,  by  the  use  of  heated 
air  in  any  of  the  modes  heretofore  applied,  or  in  any  other  mode 
falling  under  the  said  patent,'*— i\r.  should  grant  to  B.  a  license, 
which  further  on  in  the  agreement  was  described  to  relate  to  *'  tbs 
application  or  use  of  heated  air  in  any  of  the  modes  heretofore 
practised  at  B.'s  works,  or  in  any  other  mode  falling  under  the 
description  in  the  said  patent,  or  in  tiie  specificatioa  theno£'' 
N,  afterwards  instituted  a  suit  to  compel  B.  to  perform  this 
agpreement.     B.  instituted  a  cross  suit  to  suspend  ^.'s  proceed- 
ings, on  the  ground  that  the  process  of  smelting  by  heated  air, 
used  at  B.*b  works,  did  not  fall  within  the  patent.^HxLi>  by 
the  Lords,  affirming  the  decree  of  the  Court  of  Session,  that, 
after  this  agreement,  B.  could  not  set  up  such  a  defence  to  the 
claim  of  N. 


James  Beaumont  Neilson^  one  of  the  Respondents, 
on  the  1st  of  October  1828  obtained  letters  patent  for 
*^  an  improved  application  of  air  to  produce  heat  in 
fires,  forges,  and  furnaces,  where  bellows  and  other 
blowing  apparatus  are  required."  The  other  Respon- 
dents obtained  from  Mr.  Neilson  a  share  of  or  inte- 
rest in  his  patent. 

About  the  year  1 830,  the  Appellants  erected  their 
furnaces  at  the  Gartsherry  Iron  Works,  with  blow- 
ing apparatus,  and  the  necessary  machinery  attached 
thereto;  and  entered  into  an  agreement,  whereby 


CASES  IN  THE  HOUSE  OF  LORDS.  727 

they  obtained  from  the  Respondents  their  license  or        1842. 
permission  to  use  Mr.  Neilson's  invention  in  the  pro-       Baird 
cess  of  smelting  iron  ore.  „  ^• 

^,  PI  111  t  NBIL80N. 

The  agreement  referred  to  was  concluded  on  28tn 
of  March  1832,  and  it  covenanted  that  the  Respon- 
dents should  grant  to  the  Appellants,  their  heirs, 
executors,  and  assignees,  "  full  and  free  license  and 
permission  to  use  and  exercise  the  said  invention 
mentioned  in  the  said  letters  patent  and  the  specifi- 
cation thereof,  as  far  as  the  same  relates  to  the  use 
thereof  in  blowing  the  smelting  or  blast  furnaces 
situated  at  Gartsherry  aforesaid,  but  not  elsewhere, 
for  all  the  remainder  now  to  come  of  the  term  of 
fourteen  years  granted  by  the  said  letters  patent,'* 
&c.  yielding  and  paying  to  the  Respondents  "  the 
sum  of  1  s.  for  every  ton  of  iron  which  during  the  said 
term  shall  be  smelted  by  means  of  the  said  invention 
hereafter."  Accounts  of  the  iron  thus  smelted  were 
to  be  duly  rendered  to  the  Respondents. 

Disputes  afterwards  occurred  between  these  par- 
ties, and  in  the  course  of  the  year  1832  the  Respon- 
dents instituted  a  suit  for  an  account  of  the  iron 
smelted  by  the  Appellants  at  Gartsherry ;  and  also 
for  an  order  on  the  Appellants  to  carry  the  whole 
agreement  into  effect,  or  to  pay  a  penalty  of  600  /. 
The  Appellants  presented,  in  September  1832,  a  bill 
of  suspension  to  the  Court  of  Session,  and  other 
proceedings  were  then  taken  by  the  parties,  all  of 
Uich  we^termioated  by  a  ..w'anangement. 

This  new  arrangement  consisted  of  a  license  and 
contract,  dated  on  the  11th,  20th,  and  22d  of  Novem- 
ber 1833,  which,  after  setting  forth  the  terms  of  the 
original  patent,  the  interest  held  by  Neilson  and  the 
other  Respondents,  the  former  license  granted  to  the 
Appellants,  and  the  several  processes  which  had  been 
resorted  to   on  either  side,  proceeded  thus : — And 
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1842.        whereas  it  has  been  agreed  between  the  said  parties, 
Baird     fi^^^^  that  the  Appellants,  copartners  foresaid,  should 
^-  discharge  the  process  of  suspension,  in  which  they 

not  only  disputed  the  validity  of  the  patent,    but 
denied  that  the  mode  pursued  by  them  in  the  appli- 
cation of  heated  air  to  the  smelling  of  iron  from  the 
ore  at  their  works  at  Gartsherry  aforesaid,  fell  under 
the  invention,  the  exclusive  use  of  which  was  granted 
by  the   foresaid   letters   patent:   secondly ^   that  the 
Respondents  should,  in  consideration  of  the  present 
payment  by  the  Appellants  of  400/.,  to  be  accepted 
by  the  Respondents  in  full  of  1  s.  per  ton  upon  the 
whole  iron  smelted  by  the  Appellants  at  Gartsherry 
by  means  of  heated   air,   in  whatever  way  applied, 
from  the  time  of  the  erection  of  their  works  until 
the  11th  day  of  November  current,  in  like  manner 
discharge   the   letters  of  homing    raised   by  them 
against  the  Appellants,  and  the  process  of  suspension 
for  having  the  Appellants  prohibited  and  discharged 
from  applying  heated  air  by  means  of  the  apparatus 
then  used  by  them  in  the  smelting  of  iron  from  the 
ore    at   their  works    at    Gartsherry :    and,    thirdly^ 
that  the  Respondents,  in  consideration  of  the  pay- 
ment,  at   the   terms   and  in  the  manner  aftermen- 
tioned,  of  \s.  per  ton  upon  the  whole  iron  which 
has  been  or  shall  be  smelted  by  the  Appellants,  from 
the  11th  day  of  November  current  till  the  expiry  of 
the  term  granted  by  the  letters  patent,  by  the  use  of 
heated  air  in  any  of  the  modes  heretofore  applied, 
or  in  any  other  mode  falling  under  the  said  patent, 
to  be  hereafter  applied  by  the  Appellants  or  their 
successors,    should   grant   to   them    the  Appellants, 
upon  the  terms  and  conditions  hereinafter  mentioned, 
a  license  to  use  and  exercise  the  invention  described 
in  the  letters  patent  and  specification  thereof,  at  the 
iron  works  at  Gartsherry^  &c.,  in  so  far,  but  in  so 
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for  only,  as  the  invention  is  applicable  to  the  smelting        1842. 
of  iron  from  the  ore  in  blast  furnaces.  Baird 

The  agreement  then  recited  the  part  performance  of 
the  conditions,  by  the  Appellants  and  Respondents  dis- 
charging their  bills  of  suspension,  &c.  and  proceeded 
thus : — And  further,  the  Respondents,  in  consideration 
of  the  reservation  and  covenants  hereinbefore  written, 
and  in  further  pursuance  of  the  agreement,  give  and 
grant  unto  the  Appellants  full  and  free  license  and  per- 
mission to  use  and  exercise  the  invention  mentioned  in 
the  letters  patent  and  in  the  specification  thereof,  for 
all  the  remainder  now  to  come  of  the  period  of  four- 
teen years  granted  by  the  letters  patent,  yielding  and 
paying  therefore,  unto  the  Respondents,  the  sum  of 
1*.  for  every  ton  of  iron  which  has  been  smelted  or 
may  be  smelted  at  their  works  between  the  11th  day 
of  November  current  and  the  expiry  of  the  time 
granted  by  the  letters  patent,  by  the  application  or 
use  of  heated  air  in  any  of  the  modes  heretofore  prac- 
tised by  the  Appellants  at  their  works,  or  in  any 
other  mode  falling  under  the  description  in  the  said 
patent  or  in  the  specification  thereof;  such  payment, 
except  the  last  payment,  to  be  made  half-yearly  at 
the  terms  of  Candlemas  and  Lammas  in  each  year, 
beginning  as  at  the  term  of  Candlemas  1834,  for  the 
time  preceding ;  and  the  last  payment  to  be  made  on 
the  day  of  the  expiration  of  the  term,  with  a  fifth 
part  further  of  each  term's  pajrment  of  liquidate 
penalty  in  case  of  failure  in  the  punctual  payment 
thereof,  besides  the  lawful  interest  of  each  term's 
payment  from  the  time  when  it  becomes  due  till  pay- 
ment. And  the  Appellants  then  bound  themselves 
to  make  the  payment  and  to  render  accounts,  &c., 
and  further  bound  themselves,  during  the  subsistence 
of  this  license,  neither  directly  nor  indirectly  to  chal- 
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1842. 
Baird 

V, 

Nbilsok. 


lenge  the  validity  of  the  patent,  nor  to  suspend  any 
charge  that  may  be  given  them  or  their  aforesaids 
for  payment  of  the  sums  to  become  due  from  them  or 
their  aforesaids,  under  these  presents,  or  for  imple- 
ment of  the  obligations  hereby  incumbent  on  them, 
on  any  ground  or  pretext  whatever,  so  long  as  the 
said  letters  patent  are  not  declared  void  and  null. 

Fresh  disputes  afterwards  arose  between  these  par- 
ties, and  in  the  banning  of  1840  the  Respondents 
again  took  proceedings  in  the  Court  of  Session,  call- 
ing on  the  Appellants,  first,  to  render  an  account, 
verified  on  oath,  of  the  number  of  tons  of  iron  ore 
smelted  by  them  under  the  license  and  by  means  of 
the  patent  process,  betwixt  1st  of  August  1839  and 
2d  of  February  1 840 :  secondly,  to  produce  all 
their  books,  accounts,  and  writings,  kept  by  them 
at  their  works,  so  that  the  amount  of  iron  ore  so 
alleged  to  have  been  smelted  by  them  might  be  ascer- 
tained :  thirdly,  to  pay  to  the  Respondents  1  s.  for 
every  ton  of  iron  smelted  by  means  of  Mr.  Neilson^s 
patent  process  during  the  period  aforesaid,  with 
penalty  and  interest :  and,  lastly,  the  Appellants 
were  charged,  over  and  above  the  preceding  particu- 
lars, to  pay  500/.  "  stipulated  to  be  paid  by  the  party 
failing  to  implement  and  fulfil  their  part  of  the  said 
contract  or  license : — all  within  six  days  next  after 
the  date  of  charge,  under  the  pain  of  rebellion,"  &c. 

Of  this  charge  the  Appellants  presented  a  note  of 
suspension  to  the  Lords  of  Council  and  Session,  pray- 
ing their  Lordships,  as  the  Appellants  were  willing 
to  find  caution  in  common  form  for  payment  of  the 
sums  charged  for,  that  their  Lordships  would  be 
pleased  to  suspend  the  charge ;  and  the  note  having 
come  before  Lord  Gillies,  ofidiciating  in  the  Bill 
Chamber,  his  Lordship  appointed  the  same  to  be 
answered  by  the  Respondents.     Answers  having  been 
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lodged,  accompanied  by  the  statement  of  facts  and  1842, 
pleas  in  law  for  the  Respondents,  his  Lordship,  on  bIird 
the    28th  of  March  1840,    pronounced   this   inter-  ^' 

locutor: — "The  Lord  Ordinary  having  considered 
this  note  of  suspension,  with  the  answers  and  produc- 
tions, and  heard  counsel  for  the  parties.  Of  consent 
appoints  the  note  and  answers  to  be  printed,  and 
copies  put  into  the  boxes  of  tlie  Lords  of  the  First 
Division,  in  order  to  be  reported ;  and  appoints  the 
Appellants  in  the  mean  time  to  keep  an  authentic 
note  of  the  quantity  of  iron  smelted  by  them/* 

On  advising  the  note  of  suspension  and  answers, 
the  Lords  of  the  First  Division  of  the  Court  of  Session, 
on  the  26th  May  1840,  pronounced  the  following 
interlocutor : — "  The  Lords,  upon  the  report  of  Lord 
GiUieSf  Ordinary,  and  having  heard  counsel  for  the 
parties,  refuse  the  note  of  suspension,  and  find  the 
Respondents  entitled  to  expenses ;  appoint  an  account 
thereof  to  be  lodged,  remit  the  same  to  the  auditor 
for  taxation  and  to  report,  and  to  the  Lord  Ordinary 
to  decern." 

The  present  appeal  was  then  brought  against  the 
interlocutor  of  28th  of  March  1840,  thus  afiinned  by 
the  decree  of  the  Court  of  Session, 

The  Attorney-general  and  Mr.  Kelly y  for  the  Appel- 
lants : — ^There  is  no  ascertained  debt  which  can  be 
claimed  here  by  the  process  adopted  by  the  Respon- 
dents in  the  Court  below.  The  judgment  of  the  Court 
is  therefore  inept.  Before  deciding  that  the  Appellants 
were  bound  to  pay  for  the  use  of  the  process,  the  Court 
ought  to  have  ascertained  that  the  Appellants  had  ac- 
tually used  it.  They  bought  the  permission  to  use  it : 
if  they  did  not  avail  themselves  of  that  permission,  they 
are  not  bound  to  pay  for  it.     The  payment  is  to  be  in 

3  c  2 
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1842.       respect  of  the  actual  use  of  the  process,  not  of  the 
"5^^,,      bare  right  to  use  it.     The  decree  of  the  Court  below 
«•  assumes  that  the  process  was  fit  for  use,  and  was  pro- 

fitably  used.  No  such  assumptions  ought  to  have  been 
made.  The  Respondents  ought  to  have  been  called 
on  to  show  the  usefulness  of  their  invention,  and  the 
fact  that  it  had  been  employed  by  the  Appellants. 
The  decree  gets  rid  of  both  these  questions,  assumes 
both  of  them  to  be  decided  unfavourably  for  the 
Appellants,  and  then,  on  tliat  assumption,  proceeds  to 
direct  the  account.  The  Appellants  desired  to  show 
that  the  patent  was  invalid.  This  was  refused  them, 
because  of  the  agreement  into  which  they  had  entered. 
But  that  agreement  does  not  preclude  them  from 
impeaching  the  patent ;  for  the  Respondents  having  in 
another  suit  sought  to  interdict  the  use  of  the  patent 
to  the  Appellants,  the  latter  were  entitled  to  show 
that  it  was  not  a  patent  that  could  be  legally  sus- 
tained, or  could  invest  the  supposed  patentees  with 
any  rights  to  exclude  iron-masters  from  the  use  of 
any  particular  process  that  they  might  believe  to  be 
advantageous.  The  whole  proceeding  in  the  Giort 
below  is  irregular,  and  must  be  reversed.  The  Court 
has  proceeded  to  a  decree  in  law  which  is  not  justified 
either  by  the  admissions  of  the  parties,  or  the  finding 
by  a  jury  of  the  facts ;  and  the  Appellants  have  thus 
been  deprived  of  defences  to  which  they  are  legally 
entitled. 

The  Solicitor-general  and  Mr.  Anderson^  for  the 
Respondents : — ^The  precise  terms  of  the  contract  of 
November  1833  are  binding  on  the  Appellants.  By 
the  proviso  which  declares  that  they  shall  not  directly 
nor  indirectly  impeach  the  validity  of  the  patent, 
they  are  prevented  from  taking  one  of  the  courses 
they  now  propose  to  take ;  and  without  allowing  them 
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to  violate  the  express  terms  of  their  own  agreement,  ib42. 
the  House  cannot  permit  them  to  obtain  what  they  baird 
now  seek.  The  terms  of  the  agreement  are  equally 
conclusive  as  to  their  liability  to  pay.  The  principle 
of  the  patent  was  the  application  of  heated  air  to  blast 
furnaces ;  and  the  agreement  expressly  stipulates  that 
they  shall  pay  1*.  per  ton  of  iron  smelted  at  their 
works,  between  the  11th  of  November  and  the  day  of 
the  expiry  of  the  agreement,  "  by  the  use  of  heated 
air,  in  any  of  the  modes  heretofore  practised"  by 
them,  "or  in  any  other  mode  falling  under  the 
description  in  the  patent."  Nothing  can  be  more 
clear  than  these  stipulations ;  there  is  no  pretence  for 
showing  that  they  were  entered  into  through  the 
fraud  of  the  Respondents ;  they  were  knowingly  and 
voluntarily  contracted  by  the  Appellants,  and  tliey 
must  be  faithfully  performed.  The  decree  of  the 
Court  below  has  merely  directed  the  strict  perform- 
ance of  obligations  distinctly  undertaken  by  the 
Appellants ;  and  is  therefore  in  every  respect  a  valid 
decree,  and  must  be  affirmed. 

The  Attomet/-general,  in  reply: — The  Appellants 
have  a  right  to  show  that  circumstances  have  arisen 
which  have  rendered  the  agreement  inapplicable; 
and  a  decree  which  deprives  them  of  that  right  is 
irregular,  and  cannot  be  sustained. 

Lord  Brougham : — My  Lords,  I  think  in  this  case 
that  your  Lordships  can  have  no  question  that  the  in- 
terlocutor of  the  Court  below  is  well  founded,  and 
ought  to  be  affirmed.  The  first  question  raised  is 
upon  the  construction  of  this  instrument ;  and  it  ap- 
pears to  me,  with  great  submission  to  your  Lordships, 
that  there  can  be  no  doubt  whatever  of  the  true  con- 
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1842.       struction  to  be  put  upon  the  words  in  the  instrumeot, 
"iT^"^       "  the  number  of  tons  of  iron  smelted  in  manner  afore- 

J3AIRD 

V.         said;"  which  refer  of  course  to  the  previous  descriptiwi 
given  of  the  mode  of  smelting  used  by  the  presoit 
Appellant,  the  suspender  below,  which  is  described  in 
the  following  words :  ^^  By  the  application  or  use  of 
heated  air  in  any  of  the  modes  heretofore  practised  by 
the  said  parties  at  their  works,  or  in  any  other  mode 
falling  under  the  description  in  the  said  patent  or  in 
the  specification  thereof/'    Taking  the  whole  of  this 
instrument  together,  I  think  it  is  perfectly  plain  what 
the  parties  on  either  side  had  in  view  in  the  ag^reement 
There  had  been  great  disputes  between  them  before, 
turning  upon  two  points,  which  two  points  I  am  sorry 
to  say  have  been  raised  again,  though  this  agreement 
was  intended  to  have  prevented  their  again  raising 
them  :  one  on  the  validity  or  invalidity  of  the  patent, 
and  the  other  whether  or  not  Messrs.  Baird  had  in 
their  works  used  the  process  of  the  patent.     Now,  in 
order  to  put  an  end,  as  it  appears  to  me,  for  the  future, 
to  all  such  disputes,  as  well  as  to  ascertain  what  was  to 
be  done  with  respect  to  determining  the  disputes  as 
to  the  past,  they  appear  to  have  agreed  that,  whether 
the  process  used  by  Messrs.  Baird  had  fallen  within 
the  patent  and  specification  or  not,  there  was  equally 
to  be  paid  the  specified  sum.     The  words  used  are: 
"  The  modes  heretofore  practised  by  the  said  second 
parties,"  that  is  the  Messrs.  Baird^  "  at  their  works, 
or  in  any  other  mode  falling  under  the  description  in 
the  said  patent  or  in  the  specification  thereof."    That 
is  to  say,  that  if  the  process  continued  to  be  used  was 
the  same  with  the  process  previously  used,  they  were 
to  pay  in  respect  of  it,  if  it  was  within  the  patent ;  or 
\\\  on  the  other  hand,  it  was  a  departure  from  the  pni- 
cess  which  had  bjeen  previously  used,  and  not  falling 
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within  the  patent,  that  still  with  respect  to  that  pro-  1842. 
cess  they  should  pay.  Now  I  cannot  go  along  with  baiud 
the  construction  which  gives  such  an  effect  to  the  ^  ^' 
word  "  or,  '*  as  to  construe  this  into  a  distinct  admis- 
sion of  the  party  that  the  previous  process  was  within 
the  patent ;  I  think  that  it  is  used  in  a  sense  in  which  it 
is  frequently  though  very  inaccurately  used.  The  words 
are  these:  "  The  modes  heretofore  practised  by  the  said 
second  parties  at  their  said  works,  or  any  other  mode 
falling  under  the  description  in  the  said  patent  or  the 
specification  thereof ;"  that  is,  any  other  mode,  such 
mode  falling  within  the  description  of  the  patent ;  in 
other  words,  provided  such  other  mode  be  a  mode 
falling  within  the  description  of  the  patent.  I  appre- 
hend that  to  be  the  true  meaning ;  though  not  cer- 
tainly a  very  correct,  yet  not  a  very  unusual  application 
of  the  word  "  or."  Such  being  the  case,  the  question 
whether  the  process  used  by  Messrs.  Baird  fell  within 
the  patent  or  specification  or  not,  became  immaterial, 
provided  it  was  a  continuation  of  the  process  they 
had  heretofore  used. 

When  the  charge  is  given  upon  these  proceedings, 
and  the  bill  of  suspension  is  brought  to  suspend  that 
charge,  the  question  is,  whether  or  not  the  case  made 
for  that  bill  of  suspension  is  sufficient  to  warrant  the 
Court  in  suspending  the  charge.  Now  what  have 
they  pleaded.  Their  statement  and  their  plea  really 
amount  to  this,  partly  that  the  patent  was  invalid, 
and  partly  that  the  process  used  by  them  was  not 
a  process  within  the  patent ;  which  appears  to  be 
perfectly  immaterial  to  the  construction  which  I 
humbly  think  ought  to  be  put  upon  the  agreement : 
that  whether  the  process  used  was  within  the  patent 
or  not,  still  if  it  was  a  process  previously  used  in 
those  works,  it  was  struck  at,  and  they  were  bound 

3  c  4 
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1842.        to  pay   the  Is.  a  ton.      It    is  true,  the    other  part 
^^jy       of  the  charge   of  the  present  Respondents   did  not 
distinctly  meet  that  statement  in  the  bill  of  suspension 
in  a  manner  the  most  correct  and  the  most  simple  in 
which  it  might  have  been  met :  for  it  would  have 
been  much  better  if  they  had  said,  *^  you  have  stated 
an  immaterial  ground  ;  you  have  brought  forward,  on 
behalf  of  your  bill  of  suspension,  a  wholly  immaterial 
and  irrelevant  plea ;  for  whether  the  process  used  by 
you  falls  within  the  patent  and  specification  or  not,  is 
rendered  immaterial  by  the  obligation  you  have  in- 
curred by  the  instrument  in  question/'     Instead  of 
that,  they  rather  followed  him  into  that  immaterial 
plea,  and  negatived  it.    Instead  of  saying,  ^*  it  is  quite 
irrelevant,"  they  have  said,  "  be  it  relevant  or  not,  you 
are  wrong ;  be  it  immaterial  or  material,  you  were  pre- 
cluded from  denying  that  your  process  is  the  process 
of  the  patent,  because  you  have  in  that  instrument 
admitted  that  your  process  was  the  process  of   the 
patent,  and  that  the  case  depended  upon  that."  Upon 
the  true  construction,  as  I  conceive,  of  that  instrument, 
that  would  have  been  ill  founded,  for  I  do  not  con- 
ceive they  had  so  admitted  ;  but  whether  the  charger 
is  correct  or  not,  they  meet  his  allegation  on  what  is 
really  immaterial.     The  charger  being    possessed  of 
that  which  may  be  considered  a  judgment,  a  regis- 
tered instrument  giving  him   a  right  to   execution 
upon  that  registration,  it  is  for  the  suspender  to  dis- 
place the  diligence,  to  show  the  Court  that  the  charger 
has  no  right  to  avail  himself  of  that  diligence.     He 
has  not  done  that  effectually,  and  consequently  the 
charger  has  a  right  to  use  his  diligence,    the  sus- 
pender having  failed  in  his  application  to  suspend 
that  diligence. 

Lord   ColtCNham  :— My  Lords,   I  am  of  the  same 


V, 

Nejlson. 
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opinion  with  my  noble  and  learned  friend.  If  the  1842. 
question  had  turned  upon  the  words  which  are  to  be  baird 
found  in  the  license,  without  any  recital,  I  should  have 
thought  that  they  clearly  expressed  the  intention  of 
the  parties  that  the  1  ^.  a  ton  was  to  be  paid  for 
all  iron  niade  by  the  process  covered  by  the  letters 
patent,  or  by  any  process  which  had  been  used  by  the 
party  before  the  date  of  that  letter  of  license.  But  when 
the  recitals  to  that  instrument  are  looked  at,  they  seem 
to  me  to  put  that  question  beyond  all  doubt.  It  appears 
by  the  recital,  that  a  question  had  arisen  whether  the 
process  heretofore  used  had  been  or  not  within  the 
terms  of  the  letters  patent ;  and  the  agreement  is,  that 
they  shall  terminate  that  contest  which  had  arisen, 
by  paying  1 «.  a  ton  for  iron  **  smelted  by  means  of 
heated  air  in  whatever  way  applied."  That  expres- 
sion occurs  twice  in  the  recital :  "  the  use  of  heated 
air  in  any  of  the  modes  heretofore  practised  by  the 
said  parties  at  their  said  works,  or  in  any  other  mode 
felling  under  the  description  in  the  patent  or  in  the 
specification  thereof;"  and  that  was  absolutely  neces- 
sary, in  order  to  put  an  end  to  the  contest  which  had 
arisen  between  those  parties ;  which  contest  was,  first 
of  all,  whether  the  validity  of  the  patent  was  put  an 
end  to  by  this  agreement ;  and  secondly,  whether  or 
not  the  process  had  been  a  violation  of  the  patent. 
They  agreed,  for  the  purpose  of  putting  an  end  to  the 
contest,  that  this  sum  shall  be  paid  on  all  iron  made 
by  means  of  heated  air  in  whatever  way  applied :  it 
does  not  actually  amount  to  an  admission  that  the 
mode  used  had  been  within  the  terms  of  the  patent ; 
but  it  amounts  to  this,  that  for  the  purpose  of  termi- 
nating the  difference,  it  shall  be  deemed  as  if  it  had 
been  within  the  terms  of  the  patent,  the  one  being 
to  pay  and  the  other  to  receive  the  1  *.  a  ton.     Then 


Jkl^      tWy  «T,  *^  1  J-  a  UXL  i^aH  be:  poi    fcr    €«^y 

6f  tfa^  nrjdtt  fagretofere  pnetised  tnr  the  »ai 
puti«i  at  tLesr  ifldd  wcvks,  or  ia  any 
Uttftg  lOkd^T  tike  ieaaiffdam  im  tbe  sad 

Tb(  terntt  I  iiore  ocnr  rsmI  are  Terr  cxpfiext ;  tber 
uem  to  me  to  leare  do  do«bt  of  tbe  mftMfitian  of  the 
|Mati»y  wbo  bad  agreed,  as  to  tbe  time  past,  to  cob- 
Mder  tl^iat  all  modes  hw  winch  inm  had  bea  <»eftipd 
•boold  be  subject  to  the  paTmenf  of  1  jl  a  too ;  and  the 
same  as  to  the  fbtore,  that  thej  shall  par  1  jl  a  um  far 
all  iroD  nnelted  in  any  manner  according  to  the  terms 
of  the  patent,  or  in  any  manner  heretofore  osed,  which 
fr/r  ttie  purpose  of  this  compact  shall  be  equallj  sab- 
ject  to  the  1 «.  a  ton,  leaving  open  the  question  whether 
that  smelted  before  the  contract  of  1833  had  been 
within  the  terms  of  the  patent  or  not.  When  the  par- 
ties find  themselves  subject  to  this  agreement,  they 
apply  to  tlie  Court  to  protect  themselves  against  wluU 
they  consider  an  improper  use  of  this  process ;  they 
stall;  the  {ground  on  which  they  make  that  application ; 
the  grounds  are  these :  in  the  11th  article,  in  the  state- 
ment of  facts,  are  these  words,  **  that  the  complainers 
have  been  charged  to  render  an  account,  verified  by 
affidavit,  of  the  iron  smelted  by  them  at  these  works 
by  means  of  Mr.  Neilson's  patent,  or  by  any  mode 
falling  under  the  description  in  the  said  patent  or  in 
the  specification  thereof;"  that  is  in  affirmance  of 
one  part  of  the  proposition  contained  in  the  contract 
between  the  parties  by  the  agreement  of  1833,  but 
they  leave  the  other  untouched.  That  may  be  per- 
fectly true  according  to  the  construction  put  upon  the 
agreement,  and  yet  tliey  may  have  used  this  process 
before  the  contract  of  1833,  but  which  they  now  con- 
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tend,  as  they  did  then  contend,  was  not  within  the  1842. 
terms  of  the  patent.  That  is  not  the  averment,  however,  baird 
in  the  case.     It  is  not  therefore  proving  the  affirma-  »• 

tive  of  that,  or  assuming  to  prove  the  affirmative  of 
that,  which  shows  that  they  are  not  liable  to  the  pay- 
ment of  Is.  a  ton  on  all  the  iron  made.  That  opens 
the  issue  again,  which  both  parties  intended  should  be 
concluded,  that  the  process  used  before  1833  was  the 
process  which  was  covered  by  the  patent. 

My  Lords,  what  was  the  real  intention  of  the  par- 
ties making  this  agreement,  whether  they  meant  the 
words  to  have  a  meaning  different  from  their  obvious 
meaning,  is  a  question  not  before  us.  The  question  is, 
whether  the  Appellants  have  stated  anything  entitling 
them  to  the  interposition  of  the  Court ;  for  they  must 
state,  and  they  must  clearly  make  out,  a  case  entitling 
them  to  that  interposition,  otherwise  the  Court  cannot 
interfere.  In  my  opinion  they  have  not  stated  a  case 
relieving  themselves  from  the  payment  of  the  Is.  a, 
ton  for  the  iron  so  made ;  and  if  there  had  not  been 
a  strange  misconception  of  the  agreement  of  the 
parties,  I  think  there  would  have  been  no  ground  for 
the  argument.  The  only  difficulty  I  have  had,  was  in 
considering  whether  this  process  might  not  be  used 
for  the  purpose  of  enabling  the  Court  to  adjudicate 
between  the  parties  as  to  what  was  to  be  paid,  as- 
suming that  the  iron  had  been  smelted  in  the  mode 
subjecting  the  suspenders  to  the  payment  of  the  1  s. 
a  ton :  but  when  I  look  to  the  statement  of  this 
case,  I  do  not  find  any  part  of  it  in  which  the  Appel- 
lants call  upon  the  Court  to  protect  them  against  the 
process,  beyond  the  amount  of  the  liability  which 
arises  from  the  contract  to  pay  Is.  a  ton.  They 
state    that    they  are   not    liable   to   pay    anything. 
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1842.  because  the  process  they  have  used  is  not  within  the 
Baibd  terms  of  the  patent,  and  in  one  part  of  the  Appellants' 
^'  case  that  is  put  in  the  strongest  possible  light  They 
say,  "  it  is  needless  to  go  into  these  matters,  because 
the  case  of  the  complainers  simply  is,  that  they  could 
not  be  compelled,  even  in  an  ordinary  action  on  the 
contract,  and  still  less  by  a  vague  charge  of  this 
description,  to  render  an  account  of  iron  smelted  by 
a  process  which  they  aver  and  oflfer  to  prove  they 
have  never  used/'  So  far  therefore  from  asking  that 
they  may  have  the  assistance  of  the  Court  to  ascer^ 
tain  whether  they  are  liable  to  pay  the  whole,  the 
^  ground  on  which  they  put  their  case  is  that  they  have 
not  used  any  process  in  respect  of  which  they  are 
liable  to  pay  anything.  That  will  leave  it  open  to 
the  parties  to  apply  to  the  Court  for  an  interdict  or 
any  other  process,  as  they  may  be  advised.  It  is  suf- 
ficient for  us  at  present  to  say,  that  on  the  ground 
upon  which  they  have  come  here,  they  have  failed  in 
bringing  forward  any  case  for  relief  from  this  agree- 
ment; and  upon  a  view  of  the  whole  case,  I  think  your 
Lordships  are  justified  in  affirming  the  interlocutor. 

Lord  Campbell : — I  entirely  agree  in  the  view 
thus  taken  by  my  noble  and  learned  friends  who 
have  preceded  me.  I  have  very  little  to  add  to  the 
observations  they  have  made.  The  construction  of 
the  agreement  does  not  appear  to  me  to  admit  of  any 
reasonable  doubt.  There  had  been  a  former  license 
granted  to  Baird  &  Co.,  and  they  had  made  iron  by 
means  of  a  certain  process.  A  controversy  arose 
whether  that  mode  of  making  it  was  an  infraction  of 
the  patent  or  not,  and  whether  they  were  liable  to  pay 
the  sum  they  had  stipulated  to  pay  if  they  availed 
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themselves  of  the  license  granted  to  them.  It  appears  i842. 
that  there  were  legal  proceedings  arising  out  of  that.  baird 
To  put  an  end  to  those,  the  parties  came  to  an  agree-  ^' 

ment  in  1833;  and  according  to  that  agreement  a 
certain  sum  of  money  was  to  be  paid  for  the  iron 
which  had  been  before  made  by  Messrs.  Baird  &  Co. 
according  to  the  process  they  had  adopted ;  and  it  was 
also  agreed  that  a  certain  sum  of  1  s.  per  ton  should 
be  paid  thereafter  for  all  the  iron  which  was  made  by 
them  according  to  the  mode  they  had  before  adopted, 
or  any  other  mode  which  was  within  that  patent. 
I  am  clearly  of  opinion  that  this  precluded  Messrs. 
Baird  k  Co.  from  contesting  that  their  former  process 
was  not  within  the  patent,  and  that  it  rendered  them 
liable  to  pay  1  ^.  a  ton  for  all  iron  made  according  to 
that  process,  whether  within  the  patent  or  not.  It 
would  be  monstrous  to  say  that  Messrs.  Baird  &  Co., 
having  paid  the  400/.,  might,  if  they  continued  the 
same  process  as  they  had  used  before,  still  contend  that 
it  was  not  within  the  patent,  and  that  they  were  no 
longer  liable  ;  so  as  to  revive  all  the  controversy  which 
it  was  the  object  of  the  agreement  to  terminate . 

Then,  what  is  the  ground  of  the  suspension  ?  It 
certainly  lies  upon  the  suspenders  to  state  some 
ground  on  which  they  call  upon  the  Court  to  inter- 
pose to  suspend  the  charge  of  having  had  the  benefit 
of  that  process.  The  only  real  ground  alleged  is,  that 
the  use  that  has  been  made  of  the  hot  air  has  not  been 
according  to  the  patent.  There  is  no  denial  of  their 
having  used  hot  air ;  there  is  no  denial  that  it  has  been 
used  in  the  same  manner  as  it  had  been  before  1833 ; 
but  it  is  simply  an  allegation,  and  comes  to  this  in 
substance,  that  it  is  not  a  use  of  hot  air  coming  within 
the  patent :  but  the  very  object  of  the  agreement  was 
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1842.       respect  of  the  actual  use  of  the  process,  not  of  the 
^2^D      l>are  right  to  use  it.     The  decree  of  the  Court  below 
-^  *•  assumes  that  the  process  was  fit  for  use,  and  was  pro- 

fitably used.  No  such  assumptions  ought  to  have  been 
made.  The  Respondents  ought  to  have  been  called 
on  to  show  the  usefulness  of  their  invention,  and  the 
fact  that  it  had  been  employed  by  the  Appellants. 
The  decree  gets  rid  of  both  these  questions,  assumes 
both  of  them  to  be  decided  unfavourably  for  the 
Appellants,  and  then,  on  tliat  assumption,  proceeds  to 
direct  the  account.  The  Appellants  desired  to  show 
that  the  patent  was  invalid.  This  was  refused  them, 
because  of  the  agreement  into  which  they  had  entered. 
But  that  agreement  does  not  preclude  them  from 
impeaching  the  patent ;  for  the  Respondents  having  in 
another  suit  sought  to  interdict  the  use  of  the  patent 
to  the  Appellants,  the  latter  were  entitled  to  show 
that  it  was  not  a  patent  that  could  be  legally  sus- 
tained, or  could  invest  the  supposed  patentees  with 
any  rights  to  exclude  iron-masters  from  the  use  of 
any  particular  process  that  they  might  believe  to  be 
advantageous.  The  whole  proceeding  in  the  Court 
below  is  irregular,  and  must  be  reversed.  The  Court 
has  proceeded  to  a  decree  in  law  which  is  not  justified 
either  by  the  admissions  of  the  parties,  or  the  finding 
by  a  jury  of  the  facts ;  and  the  Appellants  have  thus 
been  deprived  of  defences  to  which  they  are  legally 
entitled. 

The  Solicitor-general  and  Mr.  Anderson^  for  the 
Respondents: — ^The  precise  terms  of  the  contract  of 
November  1833  are  binding  on  the  Appellants.  By 
the  proviso  which  declares  that  they  shall  not  directly 
nor  indirectly  impeach  the  validity  of  the  patent, 
they  are  prevented  from  taking  one  of  the  courses 
they  now  propose  to  take ;  and  without  allowing  them 
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Walter  Bagnal  Gurly  -    -    .     -  Appellant.  1842: 

April  12. 

Margaret   Gurly,  Spinster,    and!  r>  i    ^ 

Others       .--..--     .]  Respondents. 

B,  B.  being  seised  of  certain  lands  at  K.,  in  the  county  of  C,        Devise. 
demised  them  to  S.  for  three  lives ;  S,  agreed  to  assign  the  lease        Dower. 
for  lives  to  7".  G.,  and  T.  G.  entered  into  possession  of  the  lands,  Distributions, 
and  obtained  from  B.  B.h  lease  of  the  same  lands  for  999  years  at      Staiute  of. 
a  peppercorn  rent  during  the  continuance  of  the  lease  for  lives,  and 
afterwards  at  100/*  a  year.     T,  Q.  having  these  interests  in  the 
lands,  made  his  will,  in  which  was  the  following  clause :  '*  I  order 
all  my  freehold  interests  in  the  county  of  C,  &c.  except  my  in- 
terest in  K.y  which  I  hold  under  B.B.^tQ  be  sold,  and  the  money 
arising,  &c.  to  be  divided." — Held,  affirming  the  decree  of  the 
Court  of  Chancery  of  Ireland,  that  T.  G.*a  interest  in  the  lease 
for  lives  was  disposed  of  by  this  clause  in  the  will. 

On  the  marriage  of  ^4.,  a  certain  sum  was  settled  in  trust  for  her  for 
life,  ^'  as  and  for  her  jointure,  in  full  lieu,  bar,  and  satisfaction  of 
any  dower  or  thirds  which  she  could  or  might  claim  at  common  law, 
out  of  all  or  any  of  the  estates,  real,  personal,  or  freehold,"  of  her 
intended  husband.— Held,  affirming  the  decree  of  the  Court  of 
Chancery  of  Ireland,  that  this  settlement  barred  her  claim  on  the 
personal  estate  of  her  intestate  husband,  under  the  Statute  of 
Distributions. 


Heauchamp  Bagnal  being  seised  of  certain  lands 
at  Knockroe,  in  the  county  of  CarloWy  demised  the 
same  to  John  St.  Leger  for  three  lives. 

In  the  year  1768,  John  St.  Leger  being  thus  seised 
of  the  said  lands  of  Knockroe^  was  said  to  have  exe- 
cuted to  Thomas  Gurly  indentures  of  lease  and 
release,  the  release  bearing  date  the  2d  day  of  May 
1768,  whereby  he  demised  unto  the  said  Thomas 
Gurly  the  lands  of  Knockroe,  containing  450  acres, 
more  or  less,  to  hold  to  the  said  Thomas  Gurly,  his 
heirs  and  assigns,  for  the  same  three  lives,  namely, 
his  own  and  those  of  his  sons,  John  Henry  St.  Leger, 
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1840.  and  Anthony  fVUliam  St.  Leger.  Thomas  Gurly 
GuRLY  entered  and  held  possession  till  his  death,  under 
»•  this  deed,  which,  though  purporting  to  be  a  lease,  was 
alleged  to  operate  as  an  assignment  of  all  the  interest 
of  St.  Leger  in  the  lands,  at  the  yearly  rent  of  1 00/. 
sterling.  The  deed  itself  was  said  to  have  been  lost, 
and  was  not  registered  ;  but  an  old  memorial  thereof, 
found  among  the  family  papers  of  the  Gurly s,  and 
appearing  to  have  been  prepared  for  registration^  was 
read  by  both  parties  at  the  hearing. 

Thomas  Gurly  contracted  with  Beauchamp  Bagnal 
for  a  reversionary  lease;  and  accordingly  Bagnal 
demised  the  lands  of  Knochroe  to  Thomas  Gurly  for 
999  years,  on  payment  of  a  peppercorn  during  the 
continuance  of  the  then  subsisting  lease,  and  after- 
wards subject  to  the  yearly  rent  of  100/.  This  rever- 
sionary lease  was  to  commence  from  the  expiration  of 
the  lease  for  lives. 

Thomas  Gurly  made  his  will,  bearing  date  the 
20th  oi  April  1797  (duly  executed  and  attested  for 
devising  real  estates),  which,  after  providing  for  the 
payment  of  his  debts  and  a  jointure  for  his  widow, 
Elizabeth  Gurly^  since  deceased,  contained  the  fol- 
lowing passage : — 

"  I  order  all  my  freehold  interests  in  the  counties 
of  Carlow  and  JVexford^  except  my  interest  in  Knock- 
roCj  which  I  hold  under  Beauchamp  Bagnal^  Esq.,  to 
be  sold,  and  the  money  arising  from  the  sale  thereof 
to  be  divided,  share  and  share  alike,  between  my  two 
sons,  Thomas  and  James,  and  my  daughters,  Frances, 
Edith,  Margaret,  Esther,  and  Eliza'' 

And  the  same  will  also  contained  the  following 
passage : — 

**  When  the  lives  of  Messrs.  St.  Leger  shall  expire, 
on  which  the  present  lease  of  Knochroe  depends,    I 


V. 
GURLY^ 
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order  that  all  my  interest  therein  shall  be  sold,  and  i842. 
the  money  arising  from  the  sale  on  its  new  setting  Guhly 
to  be  laid  up,  and  to  become  an  aggregate  fund  for 
the  purpose  of  paying  any  sum  that  may  be  due  by 
me;  and  in  case  there  shall  not  be  any  debts  remaining 
due  by  me  at  that  time,  my  will  is  that  the  money 
arising  from  said  sale  shall  be  divided,  share  and 
share  alike,  ampng  my  residuary  legatees,  namely,  my 
daughters,  Frances  Gurlj/y  Edith  Gurly^  Margaret 
Gurly^  Esther  Ghirly^  and  my  grand-daughter  Sarah, 
daughter  of  my  son  Thomas  Gurly,  Esq." 

By  a  settlement  dated  the  23d  day  of  July  1793, 
and  executed  upon  the  intermarriage  of  Bagnal  Gurly, 
one  of  the  younger  sons  of  the  testator  Thomas  Gurly 
the  elder,  with  Miss  Jemima  Bernard^  it  was  amongst 
other  things  declared,  that  in  order  to  make  a  further 
provision  for  said  Jemima,  in  case  she  should  survive 
said  Bagnal  Gurly,  it  was  agreed  that  the  sum  of 
800  /.,  part  of  the  fortune  of  said  Jemima,  should, 
immediately  before  the  marriage,  be  paid  over  to 
Thomas  Bernard  and  said  Thomas  Gurly  the  younger, 
therein  named  as  trustees,  or  otherwise  sufficiently 
secured  to  them,  in  trust  to  sutfer  the  same  to  remain 
on  sufficient  security  at  interest,  in  their  names  ;  and 
that  the  interest  of  this  sum  of  800  /.,  during  the 
joint  lives  of  the  said  Bagnal  Gurly  and  Jemima, 
should  be  paid  half-yearly  to  the  said  Bagnal  Gurly 
and  his  assigns,  for  his  and  their  own  use  and  benefit ; 
and  in  case  the  said  Jemima  should  happen  to  survive 
the  said  Bagnal  Gurly,  then  upon  trust  to  pay  and 
apply  the  interest  of  the  800  /.  unto  the  said  Jemima 
and  her  assigns,  during  her  life,  by  half-yearly  pay- 
ments ;  but  with  power  to  said  Bagnal  Gurly  and 
Jemima,  at  any  time  during  the  joint  lives  of  them 
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1842.       the  said  Bagnal  Gwrly  and  Jemima^  haying  no  issae 
G0KI.T      ^^  ^^^  intended  marriage,  to  make  such  appointment 
V-  or  distribution  of  said  800  /.,  to  commence  and  take 

place  immediately  after  the  death  of  the  said  Jemima^ 
as  he  should  think  fit.  And  it  ¥ra8  by  the  said  settle- 
ment declared,  that  the  said  provision  so  made  for  said 
Jemima^  together  with  a  further  life  estate  thereby 
provided  for  her  out  of  certain  rents,  should  be  paid 
to  her,  ^  as  and  for  her  jointure,  in  full  lieu,  bar, 
and  satis&ction  of  any  dower  or  thirds  which  she 
could  or  might  claim  at  common  law,  out  of  all  or 
any  of  the  estates,  real,  personal,  or  freehold,  of 
which  the  said  Bagnal  Gurly  now  is,  or  at  any 
time  or  times  hereafter  shall  become  possessed  of  or 
entitled  to." 

Bagnal  Gurly  died  intestate  in  the  lifetime  of  his 
father  and  of  his  wife,  without  issue,  and  without 
having  made  any  appointment  of  the  sum  of  800  /., 
and  without  making  any  further  provision  for  his 
wife.  She  obtained  from  the  Prerogative  Court  let- 
ters of  administration  of  the  personal  estate  of  her 
deceased  husband,  and  was  afterwards  married  to 
William  Pleasants. 

Bagnal  Gurly  having  so  died  intestate  and  without 
issue,  his  widow,  and  her  husband,  William  Pleasants, 
alleged  that,  under  the  Statute  of  Distributions,  she 
was  entitled  to  one  moiety  of  the  principal  sum  of 
800  l.j  as  part  of  the  residue  of  the  personal  estate  of 
said  Bagnal  Gurly ;  and  that  the  other  moiety  became 
the  property  of  Thomas  Gurly  the  elder,  as  sole 
next  of  kin  of  said  Bagnal  Gurly  his  son,  subject  to 
her  life  interest  in  the  annual  proceeds  thereof;  but 
the  residuary  legatees  under  the  will  insisted  that, 
subject  to  the  life  estate  of  the  widow,  the  principal 
sum  of  800  /.  liad  wholly  vested  in  Thomas  Gurly  the 
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testator,  as  such  next  of  kin ;  on  the  ground  that  the        1842. 
claim  to  a  moiety  thereof,  as  widow,  was  barred  by      gurly 
the  settlement  of  the  23d  of  July  1793.     Thomas         ^• 
Gurly  the  younger  died  in  April  1816,  having  by 
his  will  appointed  Walter  Bagnal  Gurly ^  his  eldest 
son,  his  executor  and  residuary  legatee.   Mrs.  Jemima 
Pleasants  died  in  1821,  and  Joseph  Pasley  took  out 
letters  of  administration  to  her  and  to  IVilHam  Plea^ 
santSf  who  had  died  at  an  earlier  period.     Several 
bills  had  been  filed,  by  the  paries  at  various  times, 
for  accounts,  and  to  have  the  trusts  of  the  will  of 
Thomas  Gurly  the  elder  declared   and  carried  into 
execution.    A  receiver  was  appointed  in  1805,  and  a 
decree  for  an  account  had  been  made  in  1808. 

Walter  Bagnal  Gurly  having  come  to  represent 
two-seventh  shares  in  thefreeholds  devised  by  Tho* 
mas  Gurly  the  elder  to  be  sold,  and  being  also  his 
heir  at  law,  and  likewise  the  heir  at  law  of  Thomas 
Gurly  the  younger,  and  administrator  with  the  will 
annexed  of  James  Gurly ^  insisted  that  the  interest 
which  the  testator,  Thomas  Gurly  the  elder,  had  in 
the  lands  of  Knockroe^  during  the  continuance  of  the 
freehold  lease^  was  not  disposed  of  by  his  will,  and 
that  T.  Gurly  the  younger  was  entitled,  as  his  heir 
at  law,  to  the  profit  rents  of  the  said  lands  until  the 
expiration  of  that  lease  in  1821,  by  the  death  of  the 
last  life  on  which  it  depended.  And  he  also  insisted 
that  Jemima^  the  wife  of  Bagnal  Gurly,  became 
entitled  on  the  death  of  her  husband  to  one  moiety 
of  his  personal  property  under  the  Statute  of  Distri- 
butions, and  was  not  deprived  of  her  right  thereto 
by  the  settlement  executed  on  her  marriage.  The 
Respondents,  on  the  other  hand,  contended  that  the 
testator's  interest  in  the  lands  of  Knockroe,  during 
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i^«2L  the  subsbt^ence  of  the  freehold  lease,  vms  dkposed  of 
GcKLT  ^y  ^^  ^'^  beinz  included  hi  the  general  devise  of 
his  freehold  propertr ;  and  also  thai  Jemima  Gwrhf 
was  by  her  settlement  deprived  of  any  right  to  any 
part  of  the  personal  estate  of  her  hosband,  and  that 
the  som  of  800/.  accordingly  eonstitnted  part  of  the 
personal  estate  of  Thomas  Gnrly  the  elder,  subject 
only  to  her  life  interest  therein.  The  qnestions  then 
raised  were  referred  to  arbitration,  hot  no  award  was 
made. 

The  Respondents,  on  the  13th  of  April  1837, 
filed  their  bill  of  revivor  and  supplement  in  the 
Court  of  Chancerv  in  Ireland^  against  the  Ap- 
pellant  as  heir  at  law  of  Thomtu  Guriy  the  elder 
and  T.  Gurly  the  younger,  and  as  personal  repre- 
sentative of  Jawies  Gurly^  in  order  to  bring  these 
questions  before  the  Court.  The  bill,  after  stating 
all  the  above  circumstances,  set  out  a  case  laid  before 
Mr.  Saurinj  in  the  year  1805,  on  which  he  declared 
his  opinion  to  be  that  the  freehold  interest  passed 
with  the  other  freeholds  to  the  seven  devisees,  of  whom 
Thomas  Gurly  the  younger  was  one,  and  that  he  was 
entitled  to  such  one-seventh,  and  no  more,  under  said 
will.  Answers  were  put  in  by  the  Appellant  and 
Joseph  Pdsleyy  in  November  1837  and  1838;  and 
witnesses  were  then  examined,  and  publication  passed. 

On  the  13th  of  February  1840,  the  Lord  Chan- 
cellor of  Ireland  pronounced  a  decree  {a)  in  the 
cause,  whereby  the  decree  of  1808  was  confirmed  : 
And  it  was  further  declared  that,  according  to  the 
true  construction  of  the  will  of  the  testator,  Thonuis 
Gurly  the  elder,  the  freehold  interest  whereof  he 
was  seised  at  the  time  of  his  decease,  in  the  lands  of 
Knockroey  and  the  rents   and  profits  thereof  during 

(a)  See  2  Driiry  k  Walsh,  463. 
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the  continuance  of  the  freehold  interest,  and  all  other  i84->. 
his  freehold  estates  and  interests  in  the  counties  of  GrRLr 
Carlow  and  Wexford^  became  and  were  distributable  ^  ^' 
between  and  amongst  the  seven  devisees  in  the  will 
for  that  purpose  named,  viz.  Thomas  Gurly  the 
younger,  James  Gurly ^  Frances^  Margaret ^  Edith, 
Esther,  and  Elizabeth  Gurly ;  and  that,  according 
to  the  true  construction  of  the  settlement  of  the  23d 
of  February  1793,  executed  on  the  intermarriage  of 
Bagnal  Gurly  with  Jemima  Bernard,  she  was  thereby 
barred  of  any  distributive  share  of  the  personal  estate 
and  effects  of  her  husband  under  the  Statute  of  Distri- 
butions; and  that  the  sum  of  800/.  in  the  said  set- 
tlement mentioned,  constituted  part  of  his  personal 
estate;  and  that  on  the  decease  of  Bagnal  Gurly, 
his  father  Thomas  Gurly  the  elder  became  entitled 
thereto,  as  his  sole  next  of  kin,  and  that  the  same 
constituted  a  portion  of  the  personal  estate  of  Ihomas 
Gurly  the  elder,  subject  to  the  rights  of  Jemima 
to  the  interest  thereof  during  her  life.  And  it 
was  further  declared  that  the  personal  estate  of  TTie- 
mas  Gurly  the  elder,  including  the  sum  of  800/., 
and  the  chattel  interest  in  the  lands  of  Knochroe 
in  the  county  of  Carlow,  on  the  expiration  of  the 
freehold  lease  under  which  Thomas  Gurly  the  elder 
held  the  said  lands  at  the  time  of  his  death,  became 
divisible  among  the  five  devisees  in  his  will  named, 
viz.  Frances,  Edith,  Esther,  Margaret,  and  Sarah 
Gurly,  otherwise  Sarah  Box ;  and  that  the  rents,  &c. 
arising  out  of  the  lands  of  Knochroe,  after  the  deter- 
mination of  the  freehold  interest,  become  distributable 
between  and  amongst  the  five  last-named  devisees  or 
legatees,  or  the  persons  entitled  thereto  in  their  rights 
respectively.  And  it  was  further  declared  that  such 
portion  of  the  real  and  personal  estate  q{  Thomas  Gurly 

3  u  3 


750  CASES  IN  THE  HOUSE  OF  LORDS. 

1842.        the  elder,  as  Thomas  Gurhf  the  younger  should  be 
^7^       found  entitled  to  under  the  will  of  Thomas  Gurly 
V'  the  elder,  was  and  is  applicable  to,  and  should  be  ap- 

plied, in  the  first  instance,  to  make  good  such  sum  or 
sums  of  money,  if  any,  as  ThoToas  Gurly  the  younger 
might  be  found  to  have  been  indebted  to  the  estate 
of  Thomas  Gurly  the  elder.    And  it  was  referred  to 
the  Master  to  take  an  account  of  the  several  sums 
of  which  the  several  legatees  or  devisees  named  iu 
the  will  of  Thomas  Gurly  the  elder,  or  the  person 
or  persons  entitled  in  right  of  the  said  parties,  or 
any  of  them,  received  out  of  the  assets  of  Thomas 
Gurly  the  elder,  severally  and  respectively ;  and  also 
an  account  of  the  real  and  personal  assets  of  Thomas 
Gurly  the  elder :  And  it  was  fiirther  ordered  that 
the  Master,  having  regard  to  the  declaration  therein* 
before  contained  touching  the  construction  of    the 
will  of  Thomas  Gurly  the  elder,  should  report  the 
rights  of  the  several  devisees  and  legatees  named  in 
the  will,  and  all  parties  entitled  to  or  interested  in 
such  real  and  personal  estate,  in  right  of  such  lega- 
tees and  devisees  respectively.     And  in  proceeding 
under  said  decree,  it  was  further  ordered  that  the 
Master  should  also  report  the  rights  of  the  several 
parties  to   the  sums  standing  to  the  credit  of  this 
cause  ;  and  that  in  case  the  share  of  the  property  of 
Thomas  Gurly  the   elder  which   Thomas  Gurly   the 
younger  should  be  foimd    to  have  been  entitled   to 
under  his  father's  will,  should  not  be  sufficient  for  the 
payment  of  the  sums  he,  Thomas  Gurly  the  younger, 
should  be  found  to  have  been  indebted  to  the  assets 
of   7 homos  Gurly  the  elder,  and  if   the  defendant 
IValter  Bagnal  Gurly  should  refuse  to  admit  assets 
of  Thomas  Gurly  the  younger,  sufiicient  to  pay  such 
sums  as  should  be  found  due  by  him  on  the  accounts 
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aibresaid,  then  it  was  ordered  that  the  Master  should 
take  an  account  of  the  real  and  personal  estate  of 
Thomas  Gurly  the  younger,  and  of  all  debts,  &c. 
affecting  the  same ;  and  if  Robert  Cornwall  should 
be  found,  at  the  time  of  his  decease,  to  have  been 
indebted  to  the  personal  estate  of  Thomas  Gurly  the 
elder,  then  to  take  an  account  of  his  personal  estate 
and  an  account  of  his  debts,  &c.  and  to  report  whe- 
ther any  part  of  his  estate  was  forthcoming  and  avail- 
able to  make  good  such  sum  as  he  should  be  so  found 
indebted.     And  further  directions  were  reserved. 

Joseph  Pasley  acquiesced  in  the  decree,  but  JValter 
Bagnal  Gurly  appealed  from  it,  so  far  as  it  declared 
the  rights  of  the  parties  in  relation  to  the  rents  and 
profits  of  said  lands  of  Knockroe  during  the  con- 
tinuance of  the  lease ;  and  also  so  far  as  it  declared 
that,  by  the  settlement  of  February  1793,  Jemima 
Crurly,  otherwise  Pleasants,  was  barred  of  any  rights 
which  she  would  otherwise  have  to  the  personal 
estate  of  her  deceased  husband,  Bagnal  Gurly. 


1842. 
Gurly 

V. 
GURLT. 


Mr.  Pemberton  and  Mr.  Girdlestone,  for  the  Appel- 
lant : — ^The  judgment  of  the  Court  below  is  erroneous 
in  having  passed  over,  as  if  of  no  effect  whatever,  the 
exception  in  the  will  of  T'hom.as  Gurly ;  that  excep- 
tion must  be  construed  as  referring  to  the  freehold 
interest  actually  existing,  and  held  by  the  testator 
under  Beauchamp  Bagnal.  The  testator  here  had 
first  a  freehold  interest  in  the  lands  of  Knockroe,  under 
the  deed  of  May  1768 ;  and  next  he  had  a  leasehold 
interest  in  those  lands,  under  the  lease  of  1784. 
Having  these  two  interests,  he  made  a  will  in  which 
he  uses  these  expressions :  ^^  I  order  all  my  freehold 
interests  in  the  counties  of  Car  low  and  Wexford, 
except  my  interest  in  Knockroe,  which  I  hold  under 
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ig42.  Beauchamp  Bagnal^  Esq.,  to  be  sold."  The  word 
GcBLT  interest  in  the  second  part  of  this  sentence  most  be 
referred  to  the  same  word  in  the  previous  part  of  it, 
and  clearly  means  a  freehold  interest.  This  he  at  that 
moment  excepted  out  of  his  demise,  and  he  never 
made  any  disposition  afterwards  which  could  directly 
or  indirectly  affect  it.  It  therefore  went  to  his  heir- 
at-law,  Thomas  Gurfy  the  younger,  the  father  of  this 
Appellant.  That  by  the  words  of  the  exception  the 
testator  did  not  mean  to  except  his  reversionary 
interest,  which  was  a  chattel  interest,  in  the  lands  of 
Knockroe^  is  perfectly  plain  from  the  part  of  the  will 
where  the  exception  was  introduced,  and  also  from 
the  subsequent  part  of  the  will,  which  does  expressly 
refer  to  and  dispose  of  that  chattel  interest.  In  the 
first  place,  an  exception  of  a  chattel  interest  out  of  a 
devise  of  freeholds  would  be  inapplicable  and  absurd  ; 
while  the  exception  of  one  particular  freehold  out  of 
a  general  devise  of  freehold  is  intelligible  and  good. 
In  the  next  place,  the  chattel  interest  is  specifically 
disposed  of  in  a  different  part  of  the  will,  and  without 
the  least  reference  being  made  to  the  previous  excep- 
tion, which  would  have  been  made  if  the  two  things 
had  in  the  least  degree  been  connected  with  each 
other. 

-As  to  the  other  point  which  arises  on  the  settlement 
made  on  Bagnal  Gurhf^  marriage  in  1793,  Druce  v. 
Denison  (6),  relied  on  in  the  Court  below,  is  not  in 
point.  There  the  words  were  general,  and  were  not 
restricted  to  the  widow's  right  at  common  law :  they 
are  so  restricted  here.  In  Colleton  v.  Garth  (c)  it 
was  held  that  a  rent-charge  expressed  to  be  for  a  join- 
ture, and  in  lieu  of  dower  and  thirds  at  common  law, 
does  not  bar  the  jointress  of  her  distributive  share 

(h)  6  Vcs.  385.  (c)  6  Sim.  19. 
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in  the  personal  estate  of  her  husband  undisposed  of  1842. 
by  his  will.  That  case  is  clearly  in  favour  of  the  gukly 
Appellant.  But  a  still  stronger  case  is  that  of  ^  ^• 
Pickering  v.  Lord  Stamford  (rf),  which  almost  exactly 
resembles  the  present.  There  a  testator  gave  his  wife 
real  and  personal  estate,  "  in  bar,  full  satisfaction,  and 
recompense  of  all  dower  or  thirds  which  she  could 
have  or  claim  in,  out  of,  or  to  all  or  any  part  of  his 
real  or  personal  estate."  He  gave  the  residue  to  four 
persons,  and  afterwards  by  a  codicil  directed  them 
to  dispose  thereof  in  charities :  part  of  the  residue 
being  vested  in  real  securities,  was  held  to  go  accord- 
ing to  the  statute  as  undisposed  of,  and  that  the  widow 
was  not  barred  of  her  share  of  this  part.  Lord 
Alvanletf  in  that  case  observed,  in  accordance  with 
the  opinion  of  Lord  Cowper  in  Sympson  v.  Hornby  (c), 
that  "  where  a  testator  has  given  to  his  wife  a  provi- 
sion which  he  meant  to  be  a  satisfaction  for  any  claim 
which  she  might  have  against  the  other  objects  of 
his  bounty ;  if  by  any  accident  those  objects  should 
be  unable  to  claim  the  benefit  of  that  exclusion,  no 
other  person  should  set  it  up  against  the  widow;" 
and  he  there  added,  ^'  personal  representatives  do  not 
take  as  an  heir-at-law,  who  is  the  person  pointed  out 
by  the  law,  unless  the  testator,  by  devising,  points 
out  another."  Slatter  v.  Slatted'  (f)  is  also  in  point. 
In  that  case  the  husband  and  wife  having  agreed  to 
live  apart  from  each  other,  a  sum  of  money  was  in- 
vested in  stock  in  the  names  of  trustees ;  and  by  a 
separation  ;  deed  containing  the  usual  provisions,  the 
husband  agreed  to  pay  to  his  wife  for  her  mainte- 
nance an  annuity  of  180/. ;  and  it  was  declared  that 
the  stock  was  a  security  for   the   payment   of  that 

(d)  3  V'es.  332.  492.  (/)  1  You.  &  Col.  28. 

{/!)  Pxec  In  Chan.  452. 
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1842.        annuity.     The  deed  contained  the  usual  proviso  fcH* 
GuRLT      indemnity  to  the  husband  against  the  debts  of  the 
V'  wife,  ^^  and  all  dower  and  thirds  at  common  law  or 

by  custom,  which  she  at  any  time  thereafter  migbt 
claim,  challenge,  or  demand  from  or  out  of,  or  against 
her  husband,  or  his  present  or  &ture  estate  real  or  per- 
sonal ; "  and  an  agreement  that  the  wife  should  make 
and  execute  all  such  acts,  deeds,  and  matters  as 
should  be  requisite  for  the  purpose  of  releasing,  ba^ 
ring,  or  extinguishing  all  dower  or  thirds  at  common 
law  or  by  custom,  which  she  could  or  might  claim  or 
demand  in,  to,  or  out  of  any  real  or  personal  estate  of 
her  husband.  The  husband  afterwards  dying  intes- 
tate, it  was  held  that  the  deed  did  not  deprive  tbe 
wife  of  her  share  of  her  husband's  personal  estate 
under  the  Statute  of  Distributions. 

[The Xord  Chancellori — ^Thcre  is  not  a  word  is 
CoileUm  V.  Garth  of  the  wife's  settlement  being  in 
lieu  of  her  claim  upon  the  personal  estate.] — ^That 
is  so,  but  there  is  express  mention  of  dower  and  of 
thirds  at  common  law.-*-[L(^  Cottenham : — ^What  k 
the  correct  meaning  of  the  expression  *'  thirds  of  per- 
sonal estate  at  common  law  ?"] — It  has  no  meaning: 
it  does  not  correctly  express  tbe  interest  the  widow 
would  take  under  the  Statute  of  Distributions;  and  this 
House  will  not  give  words  a  technical  meaning  which 
does  not  prcxperly  belong  to  them. 

The  Solicitor-general  and  Mr.  Kindersley^  for  the 
Respondents : — The  testator  did  not  die  intestate  as 
to  this  property.  What  was  the  nature  of  the  interest 
taken  by  him?  There  was  a  lease  for  three  lives 
granted  to  Mr.  5/.  Leger  by  Mr.  Beauchamp  BagnaL 
All  that  now  exists  to  prove  the  nature  of  this  lease 
is  a  memorial  of  the  registry  of  the  deed.     There  are 
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no  deeds  of  lease  and  release,  nor  any  deed  of  feoff-        1842. 
ment ;  so  that  it  does  not  appear  clearly  how  the      gurly 
freehold  interest  of  Mr.  St  Leger  passed  to  Thanias 
Ghirly.  That  person  perhaps  thought  that  he  was  hold- 
ing this  lease  under  St.  Leger^  and  all  other  parties 
thought  so  at  the  same  time.     But  his  mistake,  if 
mistake  it  was,  will  not  alter  the  expressions  in  the 
will.    He  probably  supposed  the  interest  thus  held  to 
be  of  little  value,  and  looked  to  the  lease  which  was 
to  commence  at  the  expiration  of  the  lives  as  the 
most  if  not  the  only  valuable  part  of  the  property. 
But  his  meaning  can  hardly  be  mistaken,  for  he 
desires  that  all  his  freehold  interests  in  the  counties 
of  Carlow  and  Wexford  shall  be  sold ;    and  then, 
knowing  that  Knoekroe  was  in  one  of  those  counties, 
and  not  desiring  that  at  that  moment  the  estate  for 
years  should  be  sold,  he  mentioned  it  at  once  ;  but  in 
order  to  show  what  interest  he  did  mean  to  except, 
he  expressly  described  it  as  held  under  Beauchamp 
Bagnal.    That  interest  was  a  lease  for  years.     The 
House  will  not  in  this  instance  give  to  the  word 
**  except "  the  meaning  of  an   exception   out   of  a 
devise,  but  will  construe  it  as  simply  meaning  ^'  not 
including."    There  can  be  no  doubt  that  he  means 
the  freeholds  to  pass  by  the  first  part  of  the  will,  and 
that  his  other  interests  in  any  of  those  estates  should 
be  reserved  to  be  dealt  with  according  to  the  direc- 
tions given  in  the  subsequaoit  parts  of  the  will.  There 
being  neither  a  feoffment  nor  a  lease  or  release,  a 
freehold  interest  might  not  perhaps  pass  by  the  assign- 
ment at  Law.     But  the  assignment  would  operate  in 
equity  ;  and  though  after  this  agreement  there  might 
be  an  ejectment  by  Mr.  SL  Leger  at  law,  yet  in 
equity  tlie  tenant  might  come  and  get  an  injunction 
and  decree  for  specific  performance.     How  could  that 
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1842.        be  directed,  but  upon  a  knowledge  of  the  intention  of 
GuRLY      *^^  parties  ?  But  how  could  that  intention  be  known  ? 
^'  The  agreement  would  be  looked  at,   and  then  the 

terms  of  the  demise,  and  then  the  rent  to  be  paid. — 
[Lord  Cottenham : — ^The  first  lease  is  for  lives,  not  for 
a  teim  determinable  on  lives.] — It  is  so. — [Theiorrf 
Chancellor  (after  reading  the  lease): — I  think  that  this 
is  a  clear  lease  for  lives.  It  does  not  say  anything  of 
a  term  of  years.  If  so,  it  is  clear  that  it  passes  under 
the  general  devise  of  the  freehold.] 

Then  as  to  the  other  point,  that  which  r^ards 
the  interest  of  Jemima  Bernard^  under  her  settle- 
ment in  1793 :  It  is  clear  that  it  was  intended 
by  that  settlement  to  give  her  something  in  bar  of 
all  claim  she  might  have  at  common  law,  through 
her  husband,  against  the  estate  of  the  testator, 
real  or  personal.  The  case  of  Pickering  v.  Imd 
Stamford  (g)  is  not  in  point,  for  that  was  not  the  case 
of  a  settlement,  but  of  a  will,  and  it  was  expressly 
decided  on  that  ground.  Of  course  the  consent  or 
contract  of  the  party  to  give  up  one  advantage  on 
obtaining  another  could  not  be  set  up  in  that  case,  as 
it  can  here.  The  Court  below  acted  in  this  case  upon 
the  decision  in  Druce  v.  Denison  (A),  which  has  never 
been  impeached,  and  which  is  directly  in  point.  There 
a  provision  made  by  a  marriage  settlement,  and  ex- 
pressed  to  be  in  lieu,  bar,  and  satisfaction  of  all  dower 
or  thirds  which  the  wife  might  otherwise  be  entitled 
to  out  of  the  real  and  personal  estate  of  her  husband, 
was  held  to  bar  her  interest  in  what  was  not  disposed 
of  by  his  will.  That  was,  unlike  the  present,  a  case 
of  a  settlement ;  the  intention  of  the  parties  was  the 
same,  and  that  intention  was  held  to  have  been  fully 
carried  into  effect.     It  was  here  intended  to  give  the 

(jf)  3  Ves.  332.  492.  (A)  6  Ve«.  385. 
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wife  something  that  should  be  in  bar  of  any  claim  1842. 
whatever  which  she  might  have  against  the  testator*s  Gurlt 
estate,  real  or  personal.  The  case  of  Slatter  v.  Slat- 
ter  (i)  does  not  affect  the  present :  that  was  a  contract 
made  by  the  parties  after  marriage,  and  was  only  in- 
tended to  protect  the  husband  against  the  claims  of 
the  wife  while  they  were  living  apart  from  each 
other.  The  settlement  here  was  made  under  different 
circumstances,  and  with  a  different  object,  and  must 
have  a  different  construction.  It  applies  entirely  to 
the  rights  of  the  widow,  and  is  expressly  intended  to 
bar  her  claims  as  a  widow,  whatever  may  be  the  na- 
ture of  them.  The  words  here  are  much  more  general 
than  in  any  of  the  cases  cited,  and  apply  equally  to 
the  widow's  claims  at  common  law  and  under  the 
Statute  of  Distributions. 

Mr.  Pemberton,  in  reply : — The  circumstances  here, 
as  to  what  all  the  parties  in  Ireland  deemed  to  be  the 
estate  possessed  by  the  testator,  are  the  same  as  in 
Pluck  V.  Digges  (A:),  where  the  custom  of  Ireland  as 
to  assignments  was  distinctly  shown.  The  testator 
knew  that  he  possessed  a  freehold  estate  under  Beau-- 
champ  BagnaL  The  intention  of  the  testator  must  be 
taken  as  it  appears  expressed  on  the  face  of  the  will, 
where  it  is  quite  clear  that  this  freehold  interest  in 
Knockroe  is  excepted  from  the  general  devise.  If  that 
construction  is  not  given  to  the  exception,  the  words 
there  have  no  meaning.  The  House  will  not  so  treat 
them  ;  they  except  something  from  the  devise  which 
but  for  that  exception  would  have  been  disposed  of. 
Then  as  to  the  words  in  the  settlement ;  if  the  expres- 
sion **  dower  or  thirds  at  common  law,"  must  be  taken 
to  mean  her  claims  on  her  husband's  personal  estate 

(0  1  You.  &  Col.  28.  (k)  2  Dow  &  Clark,  180. 
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1842.       under  the  Statute  of  Distributions,  then  undoubtedly 

GuRLT      Druce  v.  Davison  is  an  authority  s^ainst  the  AppeU 

^'  lant.     But  they  cannot  properly  be  so  construed; 

the  very  terms  restrict  the  meaning  so  plainly  and 

so  expressly  that  no  Court  is  at  liberty  to  assign  to 

them  a  conjectural  construction. 

The  Lard  Chancellor: — We  are  of  <^inion  that 
the  judgment  of  the  Court  below  ought  to  be  affirmed; 
and,  as  far  as  I  am  individually  concerned,  I  think 
that  it  ought  to  be  affirmed  on  both  points.  What 
are  the  words  of  the  will  ?  ^^  I  order  all  my  freehold 
interests  in  the  counties  of  Carhw  and  Wexford^  ex- 
cept my ,  interest  in  KnockroCf  which  I  hold  under 
Beauchamp  Bagnal,  Esq.,  to  be  sold.^  The  testator 
had  a  freehold  interest  in  Knockroe,  which  is  in  one 
of  the  counties  expressly  mentioned  in  the  will ;  that 
estate,  therefore,  would  pass  under  those  general 
words,  **  my  freehold  interests  in  the  counties  of  Car- 
low  and  Wexford.''  Then  it  is  said  that  there  is  an 
exception,  and  that  Knockroe  comes  within  that  excep- 
tion, which  is  in  these  terms :  ^'  except  my  interest  in 
KnockroCfWhichlhold  under  Beauchamp  Ba^naly  Esq." 
The  testator  had  an  interest  of  two  kinds  in  Knockroe; 
one  a  freehold  interest,  another  an  interest  for  a  term 
of  999  years.  One  of  these  he  held  under  Beauchamf 
Bagnal ;  but  he  did  not,  I  conceive,  in  the  true  accep- 
tation of  the  term,  hold  the  freehold  interest  in  Knock- 
roe under  Mr.  Bagnal.  It  therefore  appears  to  me, 
from  the  very  words  of  the  will,  that  the  freehold 
interest  in  Knockroe  does  not  fall  within  the  terms  of 
the  exception.  If,  therefore,  it  does  not  come  within 
the  exception,  it  must  pass  by  the  general  words  of  the 
will,  "  all  my  freehold  interests."  The  only  argument 
in  opposition  to  this  construction  is,  that  in  thus  con- 
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8truing  the  will  certain  words  used  in  it  are  rendered        1842. 
unnecessary.     In  strictness  they  were  unnecessary,      gurly 
but  they  were  inserted  for  the  purpose  of  greater  pre-         ^• 
caution ;  and  so  looked  at,  the  true  interpretation  of 
the  passage  amounts  to  this :  "  I  order  all  my  freehold 
interests  in  Carhno  and  Wexfordy  including  my  free- 
hold interest  in  KnockroCy  but  not  including,  how- 
ever, the  interest  which  I  hold  under  Beauchamp 
Bagnalj  Esq.,  to  be  sold."    That  is  the  interpretation 
which  I  put  on  the  clause,  and  which  corresponds 
with  that  put  on  it  by  the  Lord  Chancellor  of  Ireland. 
I  am  of  opinion,  therefore,  that  on   this  point  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 

With  respect  to  the  other  part  of  the  case,  that 
which  arises  on  the  marriage  settlement  of  1793, 1  am 
also  of  opinion  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed.  The  settlement  made  on  the 
lady  was  in  these  terms :  ^^  The  said  provision  so  made 
on  the  said  Jemima^  together  with  a  further  life  estate 
hereby  provided  for  her  out  of  the  within  rents,  shall 
be  paid  to  her  as  and  for  her  jointure,  in  full  lieu,  bar, 
and  satisfaction  of  any  dower  or  thirds  which  she 
could  or  might  claim  at  common  law  out  of  all  or  any 
of  the  estates,  real,  personal,  or  freehold,  of  which 
the  said  Bagnal  Gurly  now  is,  or  at  any  time  or 
times  hereafter  shall  become  possessed  of  or  entitled 
to."  It  appears  to  me,  that  by  these  expressions  it 
was  intended  that  the  wife  should,  in  respect  of  the 
sum  thus  secured  to  her,  discharge  from  all  claim  of 
hers  every  part  of  the  estate  of  her  husband,  and  that 
the  sum  and  property  so  settled  should  be  taken  in 
lieu  of  such  claim.  I  cannot  discover  any  sensible 
distinction  in  this  respect  between  the  present  case 
and  that  ofDrttce  v.  Damson  (/),  which  was  relied  on 

(0  6  Ves.  385. 
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1842.        the  subsistence  of  the  freehold  lease,  was  disposed  of 
GuRLY      ^y  ^^s  ^^^^y  being  included  in  the  general  devise  of 
^-  his  freehold  property ;  and  also  that  Jemima  Gurly 

was  by  her  settlement  deprived  of  any  right  to  any 
part  of  the  personal  estate  of  her  husband,  and  that 
the  sum  of  800/.  accordingly  constituted  part  of  the 
personal  estate  of  Thomas  Gurly  the  elder,  subject 
only  to  her  life  interest  therein.  The  questions  then 
raised  were  referred  to  arbitration,  but  no  award  was 
made. 

The  Respondents,  on  the  13th  of  April  1837, 
filed  their  bill  of  revivor  and  supplement  in  the 
Court  of  Chancery  in  Ireland^  against  the  Ap- 
pellant as  heir  at  law  of  Thomas  Gurly  the  elder 
and  T.  Gurly  the  younger,  and  as  personal  repre- 
sentative of  James  Gurly,  in  order  to  bring  these 
questions  before  tlie  Court.  The  bill,  after  statii^ 
all  the  above  circumstances,  set  out  a  case  laid  before 
Mr.  Saurin,  in  the  year  1806,  on  which  he  declared 
his  opinion  to  be  that  the  freehold  interest  passed 
with  the  other  freeholds  to  the  seven  devisees,  of  whom 
Thomas  Gurly  the  younger  was  one,  and  that  he  was 
entitled  to  such  one-seventh,  and  no  more,  under  said 
will.  Answers  were  put  in  by  the  Appellant  and 
Joseph  Pasleyy  in  November  1837  and  1838 ;  and 
witnesses  were  then  examined,  and  publication  passed. 
On  the  13th  of  February  1840,  the  Lord  Chan- 
cellor of  Ireland  pronounced  a  decree  (a)  in  the 
cause,  whereby  the  decree  of  1808  was  confirmed  : 
And  it  was  further  declared  that,  according  to  the 
true  construction  of  the  will  of  the  testator,  Thomas 
Gurly  the  elder,  the  freehold  interest  whereof  he 
was  seised  at  the  time  of  his  decease,  in  the  lands  of 
Knockroe,  and  the  rents   and  profits  thereof  during 

(a)  See  2  Drury  &  Walsh,  463. 
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only  the  interest  in  the  term  of  a  reversionary  nature        1842. 
expectant  on  the  determination  of  those  two  lives      gurly 
under  that  person.     But  be  it  so,  it  is  perfectly  clear  ^' 

that  that  is  the  reversionary  interest  which  he  had 
held  under  Beauchamp  Bagnal ;  so  that  even  if  it 
were  doubtful  whether  he  held  the  other  interest  under 
Beauchamp  Bagnal  or  not,  it  is  perfectly  clear  that 
the  words  would  apply  to  the  reversionary  interest ; 
in  which  case  then  we  have  it  that  he  is  disposing 
of  the  freehold  interest  in  all,  including  Knockroe,  and 
to  be  dealt  with  in  that  way  by  division  among  the 
two  sons  and  the  surviving  daughters,  share  and  share 
alike ;  and  ^then,  that  he  afterwards  comes,  in  the 
subsequent  part  of  the  will,  to  deal  with  the  term 
expectant  on  the  determination  of  those  two  lives. 
He  probably  expected  that  on  the  determination  of 
those  lives  the  interest  would  sell  at  a  higher  rate 
than  it  would  have  fetched  in  the  intermediate  time ; 
and  he  therefore  directs  that  it  should  be  then  sold, 
and  applied,  first,  to  the  payment  of  his  debts,  and 
then  to  be  divided  among  his  daughters  and  grand- 
daughter. 

Upon  the  whole,  therefore,  I  think  that  the  Judge 
in  the  Court  below  has  put  the  true  construction  on 
the  will  as  far  as  regards  the  will,  which  is  the  first 
point  in  the  case. 

As  to  the  construction  of  the  settlement,  I  quite 
agree  with  my  noble  and  learned  friend;  I  think 
that  this  is  meant  to  exclude  all  right  in  the  widow, 
not  only  as  to  the  real,  but  as  to  the  personal  estate  ; 
and  I  therefore  entirely  agree  with  my  noble  and 
learned  friend,  that  this  decree  ought  to  be  affirmed. 

The  Lord  Chancellor  : — With  respect  to  the  free- 
hold estate  at  Knockroe^  he  held  that  estate  merely 
VOL,  vm,  3  E 
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1842.        the  elder,  as  Thomas  Gurhf  the  younger  should  be 
^^^^      found  entitled  to  under  the  will  of  Thomas  Gurly 
V'  the  elder,  was  and  is  applicable  to,  and  should  be  ap- 

plied, in  the  first  instance,  to  make  good  such  suni  or 
sums  of  money,  if  any,  as  Thomas  Gurhf  the  younger 
might  be  found  to  have  been  indebted  to  the  estate 
of  Thomas  Gurly  the  elder.  And  it  was  referred  to 
the  Master  to  take  an  account  of  the  several  sums 
of  which  the  several  legatees  or  devisees  named  iu 
the  will  of  Thomas  Gurly  the  elder,  or  the  person 
or  persons  entitled  in  right  of  the  said  parties,  or 
any  of  them,  received  out  of  the  assets  of  Thomas 
Gurly  the  elder,  severally  and  respectively ;  and  also 
an  account  of  the  real  and  personal  assets  of  Thomiu 
Gurly  the  elder :  And  it  was  fiirther  ordered  that 
the  Master,  having  regard  to  the  declaration  therein* 
before  contained  touching  the  construction  of  the 
will  of  Thomas  Gurly  the  elder,  should  report  the 
rights  of  the  several  devisees  and  legatees  named  in 
the  will,  and  all  parties  entitled  to  or  interested  in 
such  real  and  personal  estate,  in  right  of  such  l^a- 
tees  and  devisees  respectively.  And  in  proceeding 
under  said  decree,  it  was  further  ordered  that  the 
Master  should  also  report  the  rights  of  the  several 
parties  to  the  sums  standing  to  the  credit  of  this 
cause ;  and  that  in  case  the  share  of  the  property  of 
Thomas  Gurly  the  elder  which  Thomas  Gurly  the 
younger  should  be  foimd  to  have  been  entitled  to 
under  his  father's  will,  should  not  be  sufficient  for  the 
payment  of  the  sums  he,  Thomas  Gurly  the  younger, 
should  be  found  to  have  been  indebted  to  the  assets 
of  Ihovias  Gurly  the  elder,  and  if  the  defendant 
JValter  Bagnal  Gurly  should  refuse  to  admit  assets 
of  Thomas  Gurly  the  younger,  sufficient  to  pay  such 
sums  as  should  be  found  due  by  him  on  the  accounts 
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It  is  perfectly  true  that  if  the  contract  had  been        1842. 
carried  into  effect,  and  the  testator  therefore  had  the      gurly 
whole  interest  which  the  St.  Lexers  had,  it  would      ^  ^« 

Gurly* 

have  brought  him  into  immediate  connexion  with 
the  original  landlord ;  but  until  that  took  place  that 
legal  consequence  would  not  follow,  and  it  stands 
only  on  the  contract,  which  unperformed  does  not 
make  the  testator  a  person  holding  of  the  owner  of 
the  estate  under  whom  the  St.  Legei^s  held.  Therefore, 
in  strict  accuracy  of  language,  as  well  as  upon  the 
obvious  meaning  of  the  testator,  I  am  of  opinion 
that  when  he  excepted  the  interest  in  Knockroe  which 
he  held  under  Beauchamp  Bagnaly  he  meant  only  to 
except  that  which  he  had  taken  from  Beauchamp 
Bagnaly  namely  the  leasehold  interest,  although  the 
rent  was  to  commence  only  from  the  expiration  of 
the  lease  for  lives.  That  he  meant  that  it  is  impos- 
sible to  dispute,  and  that  the  situation  of  the  property 
is  correctly  represented  by  the  terms  which  he  has 
used.  I  am  therefore  of  opinion  that  the  judgment 
of  the  Lord  Chancellor  of  Ireland  is  correct  in  hold- 
ing that  the  freehold  interest  in  Knockroe  passed 
under  that  clause  in  the  will  by  which  he  gives 
his  freehold  estate  in  the  counties  of  Carlow  and 
Wexford. 

Upon  the  other  question  in  the  cause,  namely,  the 
effect  of  that  clause  in  the  settlement,  it  appears  to 
me  that  we  cannot  possibly  reject  the  provision  as  to 
personal  estate ;  and  if  it  is  acted  upon  at  all,  it  must 
operate  on  that  interest  which  the  wife  would  take  in 
the  case  of  an  intestacy ;  because  otherwise  the  whole 
of  that  part  of  the  sentence  which  relates  to  personal 
estate  must  be  actually  struck  out  of  the  settlement. 
There  was  no  present  interest  in  the  personal  estate 
to  which  the  wife  was  entitled.     There  was  nothing, 
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1842.  therefore,  to  be  barred.  On  these  grounds,  I  am  of 
GuRLT  opinion  that  the  judgment  of  the  Court  below  is  cor- 
GuBLY.      ^^*'  ^^^  ought  to  be  affirmed. 

Lord  Campbell: — I  entirely  concur  with  my  noble 
and  learned  friends  upon  both  points.  The  first  ques- 
tion is,  whether  the  freehold  interest  in  the  Knockroe 
property  is  to  be  sold  for  the  benefit  of  the  l^atees. 
It  is  clearly  to  be  so,  unless  it  is  excepted  by  the 
testator ;  because  he  orders  generally  all  his  freehold 
interest  in  the  counties  of  Car  law  and  Wexford  to  be 
sold.  Well,  then,  is  this  excepted  ?  I  should  have 
hesitated  very  much,  if  it  had  turned  out  that  there 
had  been  a  legal  assignment  of  that  freehold  estate  to 
Gurly ;  but  it  is  now  admitted  that  there  was  no  such 
legal  assignment ;  it  is  admitted  that  it  was  only  an 
executory  agreement. 

Then  the  testator  did  not  hold  that  under  Beauchamp 
Bagnal ;  he  held  it  under  St.  Leger.  That  does  not 
therefore  come  under  the  exception.  The  only  argu- 
ment which  has  been  used  on  the  other  side  is  this, 
that  some  meaning  must  be  given  to  the  exception, 
and  that  the  interest  to  which  it  is  supposed  by  the 
Court  below  to  be  referred  is  not  the  freehold  interest, 
but  is  only  a  term  of  999  years,  and  that  that  cannot 
be ;  for  that  it  is  absurd  to  say  that  the  testator  made 
a  devise  of  freehold,  and  then  excepted  out  of  it  a 
chattel,  a  leasehold.  Now,  there  can  be  no  doubt 
that,  logically  speaking,  the  exception  ought  to  be  of 
that  which  would  otherwise  be  included  in  the  cate- 
gory from  which  it  is  excepted ;  but  there  are  a  great 
many  examples  to  the  contrary;  and  there  is  one 
which  probably  will  strike  every  one,  in  the  second 
book  of  Paradise  Lost :  **  God  and  his  Son  excepted, 
created  beings."    It  is  not  supposed  that  God  and  his 
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Son  were  part  of  the  created  beings  ;  it  merely  means       vlf^ 
that  they  were  not  included  in  the  description  of      Gdrly 
created  beings.     This  is  a  common  mode  of  expres-      ouRLr. 
sion,  both  in  legal  instruments  and  in  common  par- 
lance; and  it  is  used  not  to  exclude  that  which  would 
otherwise  be  included  in  that  from  which  it  is  sup- 
posed to  be  excepted,  but  to  intimate  that  it  is  not 
included.    Therefore  it  seems  to  me  very  clearly  that 
there   is  nothing  to  except  this  interest  from   the 
general  devise  of  the  freehold  interest  of  the  testator 
in  the  counties  of  Carlow  and  JVexford. 

With  regard  to  the  second  point,  it  seems  to  me 
not  to  admit  of  any  reasonable  doubt,  because  the 
arguments  against  the  judgment  of  the  Lord  Chan- 
cellor of  Ireland  on  this  subject  would  exclude  alto- 
gether, and  give  no  effect  whatever,  to  the  word  per- 
sonal ;  and  for  that  there  is  no  argument  at  all,  except 
that  you  have  the  words  "  common  law ;"  and  it  is 
said  that  it  is  not  by  common  law  that  a  widow  would 
be  entitled  to  take  a  share  in  the  personal  property  of 
her  deceased  husband:  but  I  am  clearly  of  opinion 
that  the  "common  law"  is  not  used  here  as  opposed 
to  the  statute  law ;  it  means  the  general  law  which 
would  apply  in  the  absence  of  all  expressed  intention. 

For  these  reasons,  I  entirely  agree  with  the  opinion 
expressed  by  my  noble  and  learned  friends,  that  this 
judgment  is  right  in  all  respects,  and  that  it  ought  to 
be  affirmed. 

The  Lord  Chancellory  after  consulting  with  the 
other  noble  Lords,  said : — We  are  of  opinion  that  it 
should  be  affirmed,  with  costs. 

Decree  affirmed,  with  costs, 
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1842: 

April  18,'  19, 

and  22. 


Comtracthjf 

Tntstee$. 

Speqfie 

Penormonee. 

Murepre" 

ieniatUm, 

Arbitrary, 

Conmenak' 

turn. 


Edward  White 
James  Cuddon 


Appellant. 
Respondent. 


Trustees  ior  sale  of  a  manor  described  it  in  adTertisements,  and 
particalars  and  conditions  oi  sale,  as  a  manor  in  which  Che  fines 
were  arbitrary ;  adding  that  the  clear  profits,  on  an  ayerage  of  the 
last  eight  yearsy  had  been  150  ^  a  year :  And  it  was  one  of  the  con- 
ditions of  sale,  that  if  there  should  be  any  error  or  misstatement 
in  the  particalars,  the  rendors  or  purchaser,  as  the  case  mi^t 
happen,  should  pay  or  allow  a  proportionate  value,  according  to 
the  average  of  the  whole  purchase-money,  as  a  compensation  either 
way.  After  the  sale  it  was  found  that  by  the  custom  of  the 
manor  arbitrary  fines  were  payable  only  on  aHenation,  and  that  on 
the  death  of  a  tenant,  his  customary  heir  paid,  upon  admittance, 
a  small  fixed  sum,  and  the  widow  was  admitted  to  her  free-bench 
without  any  payment.  It  was  also  found  that  the  clear  profits 
exceeded  200  /.  a  year. — Held  (reversing  a  decree  made  on  a 
bill,  which  was  filed  by  the  purchaser  for  specific  performance 
with  compensation  in  respect  of  the  misstatement  as  to  the  fines) 
that  there  was  no  such  misdescription  of  the  property  as  would 
entitle  the  purchaser  to  compensation,  inasmuch  as  the  annual 
profits,  which  constituted  the  substantial  value,  fen  exceeded 
the  amount  stated. 

Semble^  that  if  there  was  a  substantial  misdescription,  a  Court  of 
Equity  would  not  enforce  against  trustees  specific  performance 
with  compensation,  as  being  prejudical  to  the  cestui-que  trusty 
and  incapable  of  being  ascertained. 

The  vendors  and  purchaser  consenting  to  specific  performance  with- 
out compensation,  the  decree  was  accordingly  so  varied,  the  pur- 
chaser  paying  the  costs  of  the  suit. 

By  indentures  of  lease  and  release,  dated  respectively 
the  9th  and  10th  of  Maj/  1836,  Henri/  John  Lord 
Selsei/y  since  deceased,  conveyed  (as  he  had  devised 
by  his  will  of  previous  date)  the  manor  of  Tarring  and 
divers  other  lands  and  hereditaments,  in  the  county  of 
SusseXy  to  Thomas  Cartwright  and  the  Appellant,  and 
their  heirs,  on  trust  to  sell  for  the  purposes  in  the  in- 
dentures mentioned.  In  July  1838,  soon  after  the 
death  of  Lord  Selsegy  the  trustees  gave  public  notice 
of  a  sale  by  auction  of  the  said  manor  and  other  here- 
ditaments, by  advertisement  in  certain  newspapers,  as 
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follows :  "  Sussex. — A  valuable  and  important  freehold       }2^ 
property,  the  land-tax  redeemed  :    By  Messrs.  Nash      Whitb 
&  Sons,  at  the  Marine  Hotel,  Worthingy  on  Fjiday^     cud^don. 
August  10th,  at  12  precisely,  in  four  lots,  by  order 
of  trustees,  comprising  the  manor  of  Tarring  in  the 
county  of  Sussex^  in  which  the  fines  are  arbitrary,  with 
courts  baron,  manorial  rights,  royalties,  and  quit-rents, 
extending  over  various  farms,  houses,  and  other  pro- 
perties, together  with  a  genteel  residence  called  the 
Rectory-house,  and  five  neat  and  newly-erected  cot- 
tages in  the  village  of  Somptingj  and  27  a.  3r.  26p. 
of  exceedingly  rich  meadow  and  arable  land  surround- 
ing the  same,  free  of  rectorial  tithes,"  &c. 

It  was  also  stated  in  the  printed  particulars  and 
conditions  of  sale,  circulated  by  the  trustees,  that  the 
fines  in  the  manor  of  Tarring  were  arbitrary,  and  Lot 
One  was  thus  described:  "Lot  One — The  manor  of 
Tarring^  with  quit-rents,  fines,  courts  baron,  waste 
lands,  and  all  other  privileges,  rights,  members,  and 
appurtenances  thereunto  belonging,  extending  over 
various  farms  and  lands,  comprising  an  extensive  dis- 
trict in  the  county  of  Sussex.  A  particular  of  the  lands 
and  tenements  held  of  the  manor,  made  by  the  present 
steward,  will  be  produced  at  the  time  of  sale.  The 
profits  of  the  manor,  after  deducting  court  expenses, 
have  been,  on  an  average  of  the  last  eight  years, 
about  160/.  a  year." 

Previously  to  the  sale,  the  Respondent  applied  by 
letter,  dated  the  29th  of  July  1838,  to  Messrs.  White 
&  Pigoty  the  solicitors  of  the  vendors,  for  a  copy  of 
the  last  quit-rental  of  the  manor,  and  the  quantities 
of  copyhold  land  held  by  each  tenant ;  and  he  was 
furnished  with  abstracts  of  these  particulars  for  his 
perusal,  at  an  interview  he  had  with  the  Appellant  at 
Worthing  the  day  before  the  sale,  and  for  other  in- 
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1842.       formation  which  he  asked  he  was  referred  to  Mr.  Mar- 
Wbitb      shall,  the  steward  of  the  manor ;  but  being  satisfied 
^'         with  the  information  thus  obtained  from  the  Appd- 
lant,  he  did  not  call  on  Mr.  Marshall  for  any. 

The  sale  was  held  on  the  10th  of  August  1838,  the 
Respondent  and  Appellant,  and  also  Mr.  MarshaU^ 
being  present.  The  Appellant,  understanding  that  the 
Respondent  had  not  called  on  Marshall^  introduced 
one  to  the  other  before  the  sale  commenced,  and  they 
had  some  conversation  together.  The  Respondent 
being  the  highest  bidder,  was  declared  the  purchaser 
of  the  manor,  and  a  memorandum  of  the  purchase  was 
indorsed  on  one  of  the  particulars  of  sale,  as  follows: — 
"  Memorandum  ;  That  Joseph  Nash  the  younger,  as 
agent  for  and  on  the  behalfof  the  trustees  for  sale,  named 
in  the  will  of  the  Right  hon.  Henry  John  Lord  SeUey, 
deceased,  hath  this  day  sold  by  public  auction.  Lot 
One,  mentioned  and  comprised  in  the  within  particulars 
and  conditions  of  sale,  to  James  Cuddonj  of  the  city  of 
Norwich,  gent.,  for  the  sum  of  2,980  2. ;  and  he  agrees 
that  the  said  trustees,  the  vendors,  shall  fulfil  the  said 
conditions  of  sale :  And  the  said  James  Cuddon  hath 
this  day  paid  into  the  hands  of  the  said  Joseph  Nash 
the  younger,  the  sum  of  596/.  as  a  deposit,  and  in 
part  payment  of  the  said  sum  of  2,980/.  purchase 
money  ;  and  he  doth  agree  to  pay  the  remaining  sum 
of  2,384/.  at  the  time  appointed,  and  in  all  respects  od 
his  part  to  fulfil  the  said  conditions  of  sale.  As  wit- 
ness the  hands  of  the  parties,  this  10th  day  of  ^ti^f 
1838  : — Joseph  Nash,  jun. ;  James  Cuddon.*' 

The  ninth  condition  of  sale  expressed,  that  "if 
through  any  mistake  the  said  lots,  or  either  of  them, 
shall  be  improperly  described,  or  any  error  or  mis- 
statement be  made  in  this  particular,  such  error  or 
misstatement  shall  not  vitiate  the  sale,  but  the  ven- 
dors or  purchaser,  as  the  case  may  happen,  shall  pay 
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or  allow  a  proportionate  value,  according  to  the  ave-       1842. 
rage  of  the  whole  purchase  money,  as  a  compensation      whitb 
either  way."  ^' 

Shortly  after  the  sale  the  Respondent  received  in- 
formation that  the  representation  contained  in  the 
advertisements  and  printed  particulars  of  sale,  that  the 
fines  in  the  manor  were  arbitrary,  was  not  true  to  its 
full  extent,  but  that  the  fines  payable  to  the  lord  upon 
a  change  of  tenancy  were  arbitrary  only  in  the  case  of 
the  new  tenant  taking  by  purchase ;  and  that  in  every 
case  in  which  the  new  tenant  claimed  as  widow,  or 
by  descent  as  customary  heir,  the  fine  payable  was 
not  arbitrary,  but  fixed  at  the  amount  of  one  year's 
quit-rent  payable  in  respect  of  the  hereditaments  to 
which  such  heir  or  widow  succeeded  or  claimed  to  be 
entitled.  The  Respondent, upon  receiving  this  informa- 
tion, represented  to  the  vendors  that  he  had  purchased 
the  manor  on  the  faith  that  arbitrary  fines  were  pay- 
able to  the  lord  in  all  cases  of  admission  to  copyholds, 
whether  of  widows  or  customary  heirs,  or  other  cases ; 
and  that  the  description  of  the  premises  in  the  adver- 
tisements and  particulars  of  sale  was  a  misstatement 
affecting  the  value  of  the  property,  in  respect  of  which 
he  was  entitled  to  an  allowance  out  of  his  purchase 
money,  under  the  ninth  condition  of  sale. 

The  vendors  replied  that  the  description  of  the 
manor  in  the  printed  particulars  was  not  an  erroneous 
description,  and  that  the  Respondent  was  not  entitled 
to  have  any  abatement  made  to  him  from  his  pur- 
chase money :  however,  to  avoid  dispute,  they  offered, 
through  their  solicitors,  but  without  prejudice,  to 
allow  the  Respondent  80  /.,  which  he  refused  j  and 
they  also  offered  to  rescind  the  contract. 

The  Respondent  in  September  1838  filed  his  bill 
in  the  Court  of  Exchequer  against  the  vendors ;  and 
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ter§  iyrr«^!>eicA^  staled.  L<e  prayed  TJat  it  zaistsit  be 
*'  declared  that  he  v^  «;iiiLid  to  Lare  me  sud  coatnct 
or  memonuidam  of  agreem€nt  spedficallT  pqfoupcdy 
and  to  hare  a  jast  and  proper  allovance  or  dcdoctioii 
made  to  him  out  of  the  purch^e  mooer,  br  vaj 
of  eompensation  for  saA  missiafemem  and  miaepre- 
ientatioD  or  concealment  as  aforesaid^  and  cbat  the 
same  mifrht  be  decreed  aocoidingir;  and  diat  the 
amount  of  such  allowance  or  deduction  by  wmv  of 
compensation  might  be  ascertained  bj  and  under  the 
decree  and  direction  of  the  Court ;  and  that  the  de- 
fendants might  be  decreed  to  make  and  execute  to  the 
Bespondent,  or  as  he  should  direct,  a  pn^r  convej- 
ance  of  the  said  manor  and  hereditaments,  and  to  put 
him  in  poseession  thereof  upon  payment  by  him  of 
the  residue  of  the  purchase  money  and  interest,  after 
deducting  therefrom  such  allowance  to  be  made  by 
way  of  compensaticm  as  aforesaid ;  the  Respondent 
befaig  ready  and  willing,  and  thereby  offering,  specifi- 
cally to  perform  the  said  contract  on  his  part,  and  to 
do  all  acts  that  might  be  necessary  for  that  purpose. 

The  Appellant  and  his  co-trustee  put  in  a  joint 
answer  to  the  bill ;  and  after  stating  that  the  Appel* 
lant  had  been  the  acting  trustee,  and  that  Mr.  Cart- 
toright  did  not  interfere  in  the  trust  fiirther  than  by 
giving  his  consent  to  the  acts  of  the  Appellant,  the 
Appellant,  answering  for  himself,  admitted  generally 
the  matters  before  stated,  and  that  on  the  9th  of 
Augtut  1838,  as  in  the  bill  mentioned,  the  Res- 
pondent had  an  interview  with  the  Appellant  at 
.  Sampting;  and  the  Appellant  said  that  he  never, 
previous  to  the  day  of  the  sale,  saw  or  conversed  with 
Mr.  Marshall,  the  steward,  upon  the  subject  of  the 
sale,  or  the  particulars  thereof,  and  that  until  some 
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time  after  the  institution  of  the  suit   he  had  never        1842. 
seen  the  court  books  or  rolls  of  the  manor  of  Tarring,      White 
or  the  minutes  thereof:    That  he  had  previous  to  the  ^^ 

said  interview  received  from  Marshall  a  quit-rental 
of  the  manor,  in  which  the  names  of  the  tenants,  and 
the  quit-rents  payable  in  respect  of  all  the  copyhold 
estates  within  the  manor,  at  the  time  of  making  such 
rental,  were  shown ;  and  that  he  had  made  out,  in  his 
own  handwriting,  a  copy  of  the  said  quit-rental,  and 
likewise  an  abstract,  headed  and  indorsed  as  being, 
as  it  in  fact  was,  an  account  of  the  quantity  of  land 
within  and  held  of  the  manor  of  Tarring^  so  far  as 
the  same  could  be  made  out  from  the  steward's  rental, 
being  a  rental  which  had  also  been  furnished  to  him 
by  Marshall ;  from  whom  he  had  also  received  an 
account,  stating  the  gross  annual  profits  for  a  series 
of  20  years,  from  1810  to  1829,  both  inclusive,  in 
which  the  quit-rents  alone  were  separately  set  forth, 
the  receipts  for  fines,  heriots,  and  other  profits  being 
blended  together:  That  at  the  interview  aforesaid, 
he,  the  Appellant,  produced  to  the  Respondent,  for  his 
perusal,  the  said  quit-rental,  abstract,  and  account, 
so  respectively  received  from  Marshall ;  and  during 
the  said  interview  he  repeatedly  advised  the  Re- 
spondent, who  made  many  inquiries  which  the  Appel- 
lant was  unable  to  answer,  to  apply  to  Marshall,  who 
could  and  would  give  him  every  information  about 
the  manor  and  the  customs  thereof,  and  in  whose 
possession  the  court  rolls  and  other  manorial  papers 
were,  and  concerning  which  the  Appellant  had 
no  personal  knowledge,  except  in  a  general  way, 
that  all  fines  payable  to  the  lord  were  at  his  will: 
And  the  Appellant  admitted  that  the  said  quit- 
rental  and  abstract  did  not  exhibit  the  particulars  of 
which  the  total  income  of  the  manor  was  composed, 
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1842. 
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or  show  how  much  of  it  was  in  respect  of  heriots, 
fines,  or  quit-rents,  in  every  year :  And  he  denied  that 
the  said  quit-rental  and  abstract,  so  shown  to  the 
Respondent,  supplied  him  with  the  particulars  re- 
quired by  his  letter  of  the  29th  of  July  1838,  inas- 
much as  the  same  did  not  contain,  or  profess  to  con- 
tain, a  complete  account  of  the  quantities  of  land  held 
by  each  tenant :  And  the  Appellant  denied,  to  the  best 
of  his  recollection  and  belief,  that  the  Respondent 
informed  him  that  he  (the  Respondent)  conceived  it 
unnecessary  to  call  on  Marshall  for  any  information 
relating  to  the  manor ;  but  Appellant  admitted  that 
he  stated  to  the  Respondent,  at  the  said  interview, 
that  Marshall  would  attend  at  the  auction  :  And  he 
further  admitted  that  the  abstract  and  quit-rental,  and 
statement  of  income,  produced  to  the  Respondent  as 
aforesaid,  did  not,  nor  did  any  or  either  of  them,  con- 
tain any  information  concerning  the  fines  of  the  said 
manor,  except  as  in  the  bill,  and  in  this  answer, 
mentioned;  and  that  such  fines  were  not  in  any 
manner  particularised  as  being  fixed  or  arbitrary 
fines ;  and  that  nothing  passed  at  the  aforesaid  inter- 
view between  the  Respondent  and  Appellant  which 
would  raise  ground  for  suspicion  in  the  mind  of  the 
Respondent  that  such  fines  as  were  payable  to  the 
lord  of  the  manor,  on  the  admissions  of  the  tenants, 
were  not  in  all  cases  arbitrary,  as  stated  in  the  adver- 
tisement and  printed  particulars,  unless  it  be  that  the 
gross  amount  of  income,  on  an  average  of  24  years, 
as  shown  by  the  said  statement,  after  deducting  the 
annual  amount  of  the  quit-rents,  might  appear  too 
small  on  the  supposition  that  fines  were  payable  by 
the  custom  of  the  manor  upon  every  change  of  tenant ; 
and  the  Respondent  did  not  ask  the  Appellant  any 
question  on  that  head. 
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The  Appellant  further  answering,  said  that  he  and        1842. 
the  Respondent,  and  Mr.  Marshall  also,  attended  the      whitb 
sale ;  and  the  Appellant  having  understood  that  the 
Respondent  had  not  called  on  Marshall  for  any  infor- 
mation, he,  prior  to  the  sale,  introduced  the  Respon- 
dent to  Marshall,  and  requested  the  latter  to  give 
the  Respondent  any  information  he  might  require 
concerning  the  manor ;   and  thereupon   they   both 
retired  to  a  comer  of  the  auction  room,  and  conversed 
together  for  a  considerable  time;  and  at,  and  pre- 
viously to  the  sale,  the  Respondent  and  divers  other 
persons  put  several  questions  to  Marshall ;  but  wha 
those  questions  particularly  referred  to,  or  what  the 
answers  were,  the  Appellant  could  not   set   forth : 
And  the  Appellant  further  said,  he  was  advised  the 
tenants  by  copy  of  court  roll  of  the  manor  of  Tar-- 
ring,  hold  their  lands  and  hereditaments  to  them  and 
their  heirs  in  ancient  fee,  and  not  at  the  will  of  the 
lord,  but  only  according  to  the  custom  of  the  manor ; 
and  that  by  the  custom  of  the  said  manor,  when  any 
tenant  died,  his  next  heir,  according  to  the  custom, 
ought  to  be  admitted  to  all  the  lands,  tenements,  and 
hereditaments  whatsoever  of  which  the  tenant  died 
seised,  paying  to  the  lord  only  a  relief  according  to 
the  ancient  rent ;  that  is,  so  much  as  it  pays  by  the 
year,  and  that  no  fine  is  payable  by  such  heir  on 
admittance ;  and  that  by  the  same  custom  the  relict 
of  any  tenant  who  shall  die  seised  of  any  estate  of 
inheritance   ought  to  be   admitted  to    her  widow's 
bench  freely  without  any  fine  to  be  paid :  And  the 
Appellant  said  he  had  been  informed  and  believed 
that  Mr.  Duke,  a  solicitor  residing  at  Worthing,  was, 
at  the   time  of  the  sale,  well  acquainted  with  the 
manor  of  Tarring,  and  knew  that  the  customary  heirs 
and  widows  of  the  tenants  paid  nothing,  or  only  some 
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1842.  nominal  sum,  on  admission,  according  to  the  custom 
White  ^^  *^^  manor;  and  that  Duke  was  present  at  the 
V*  sale,  and  bade  the  sum  of  2,940/.,  or  thereabouts, 
for  Lot  One ;  and  Duke  had,  since  the  said  sale,  told 
the  Appellant  that  he  should  be  ready  to  take  the 
purchase  of  the  manor  off  the  Respondent's  hands, 
at  the  said  sum  of  2,980/. ;  and  that  after  the  sale 
Duke,  or  some  other  solicitor  residing  in  or  near 
Worthing  J  gave  the  Respondent  some  information  to 
the  effect  aforesaid  concerning  the  said  customs :  And 
the  Appellant  admitted  that  the  fines  payable  to  the 
lord  of  the  said  manor,  upon  a  change  of  tenancy  of 
hereditaments  held  thereof,  were  arbitrary ;  and  that 
in  fact  such  fines  were  payable  at  all  only  in  the  case 
of  the  new  tenant  taking  by  purchase ;  and  that  in 
every  case  in  which  the  new  tenant  claimed  as  widow, 
or  by  descent  as  customary  heir,  no  arbitrary  fine 
was  payable,  but  that  in  the  first  case  nothing  was  of 
right  payable ;  and  in  the  latter  case  the  relief,  and 
not  a  fine,  was  fixed  at  the  amount  of  one  year's  quit- 
rent  ;  and  such  quit-rent  was  of  very  small  amount, 
and  almost  nominal  in  comparison  with  the  amount 
of  two  years'  improved  value  of  the  land :  And  the 
Appellant  and  his  co-trustee  submitted  that  the  ad- 
vertisements and  printed  particulars  of  sale  did  not, 
under  the  circumstances,  contain,  with  respect  to  the 
said  manor  and  the  fines  payable  therein,  any  mis- 
statement ;  and  that  such  alleged  misstatement  did  not 
materially,  or  in  any  degree,  affect  the  value  of  the 
manor ;  and  the  Respondent  did  not,  under  the  ninth 
condition  of  sale,  become,  and  was  not  entitled  to  be 
allowed,  by  way  of  compensation  for  or  in  respect  of 
such  alleged  misstatement,  a  proportionable  or  any 
part  of  his  said  purchase  money ;  and  they  denied 
that  either  of  them  ever  received  from  Marshally  or 
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ever  saw,  annual  accounts  of  the  produce  of  the  manor  1842. 
in  the  form  in  the  bill  mentioned, except  thatthe  Appel-  whitb 
lant  saw  accounts  of  such  produce  of  three  years  only, 
in  letters  from  Marshall ;  and  they  denied  that  they,  or 
either  of  them,  knew,  or  were  or  was  aware  that  there 
were  any  fines  at  all  payable  in  the  cases  in  the  bill 
mentioned  in  that  behalf,  or  that  such  alleged  fines 
were  fixed  and  not  arbitrary ;  or  that  the  fines  pay- 
able within  the  said  manor  were  not  in  all  cases 
arbitrary.  They  admitted  they  offered  to  abate 
80/.  of  the  purchase  money,  or  refer  the  dispute  to 
arbitration. 

The  bill  having  been  afterwards  amended,  the 
Appellant  and  his  co-trustee,  in  their  answer  thereto, 
further  said  that  they  had  no  personal  knowledge  of 
the  customs  of  the  manor  of  Tarring ;  and  that  they 
were  unable  to  make  any  answer  on  that  subject, 
except  from  the  information  they  had  received  from 
Mr.  Marshall^  and  from  the  court  books  of  the  manor 
and  the  papers  connected  therewith,  which  had  come 
to  their  possession  :  That  such  court  books  commenced 
in  the  year  1638,  but  that  amongst  the  papers  con- 
nected therewith  were  two,  each  purporting  to  contain 
a  schedule  of  the  customs  of  the  manor  as  renewed 
on  the  7th  of  October ^  19  Eliz. ;  and  that  thereby  it 
appeared  that  the  following,  amongst  others,  were 
presented  as  the  customs  of  the  said  manor,  viz. : 

"  7.  And  that  the  tenants  by  copy  of  court  roll  hold 
their  lands  and  hereditaments  to  them  and  their  heirs 
in  ancient  fee,  and  not  at  the  will  of  the  lord ;  but 
then  only  according  to  the  custom  of  the  manor ;  and 
that  their  copies  are  or  ought  to  be  so  made. 

"  8.  And  if  any  tenant  aforesaid  shall  die,  his  next 
heir  shall  come  to  the  next  court  to  be  holden  for  the 
said  manor^  and  there  ought  to  be  admitted  to  all  the 
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1842.       lands,  tenements,  and  hereditaments  whatsoever,  of 
White     which  such  tenant  died  seised,  paying  the  lord  only  a 
^*         relief,  according  to  the  ancient  rent ;  that  is  to  say,  so 
much  as  it  pays  by  the  year,  and  for  duty  nothing. 

"10.  And  if  any  such  tenant  shall  die,  the  heir 
being  under  age,  then  the  mother  of  such  heir,  or  the 
father,  if  the  inheritance  descended  from  the  mother, 
shall  have  the  guardianship  as  well  of  the  body  as  of 
the  lands  and  tenements  of  such  heir,  until  he  shall 
attain  to  the  age  of  15  years,  freely,  without  paying 
any  fine  for  the  same ;  and  after  that  the  heir  shall 
come  to  such  age,  that  then  he  ought  to  be  admitted 
to  his  lands  and  tenements,  to  his  own  proper  use  and 
behoof. 

"  12.  And  lastly,  that  the  relict  of  any  tenant  who 
shall  die  seised  of  any  such  estate  of  inheritance,  shall 
be  admitted  to  her  widow's  bench  freely,  without  any 
fine  to  be  paid  therefor,  and  who  ought  to  hold  the 
same  so  long  as  she  shall  live  chaste  and  unmarried, 
and  that  the  heir,  during  such  time,  shall  claim  nothing 
out  of  the  premises.*' — And  they  said  they  never  had 
in  their  possession  or  power  the  court  books  of  the 
manor  for  the  year  in  which  the  said  customs  appear 
to  have  been  presented,  and  knew  not  what  had  be- 
come of  them,  or  of  any  of  the  court  books  or  court 
rolls,  prior  to  the  year  1638;  and  that,  except  as 
hereinafter  mentioned,  the  entries  of  the  books  of  the 
manor  come  to  their  hands,  especially  the  more  ancient 
of  them,  in  substance  confirmed  the  statement  con- 
tained in  the  said  papers  respectively.  And  they 
admitted  that  from  the  entries  of  surrenders  and  ad- 
missions contained  in  the  court  books  come  to  their 
hands,  it  did  appear  that  the  copyhold  lands  held  of 
the  manor  were  held  by  copy  of  court  roll  at  the  will 
of  the  lord,  according  to  the  custom  of  the  manor. 
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And  they  submitted  that  the  fixed  sum  in  the  amended        1842. 
bill  mentioned,  which,  according  to  the  custom  of  the      whjtk 
manor,  is  paid  to  the  lord  by  the  customary  heir,  «'• 

on  admittance  to  a  copyhold  tenement  of  which  his 
ancestor  died  seised,  is  not  in  fact  a  fine,  but  merely 
a  relief,  as  stated  in  the  said  custom.  And  they  ad- 
mitted that  in  the  accounts  of  Marshall,  the  steward, 
the  fixed  money  payment  by  the  customary  heir,  on 
admittance,  was  erroneously,  by  carelessness  or  mis- 
take, entered  by  the  name  of  a  fine,  and  not  under  the 
denomination  of  a  relief,  as  tlie  same  ought  to  have 
been;  and  that  since  the  year  1780,  the  payments 
made  by  the  customary  heir  on  admittance,  were  also 
erroneously,  by  mistake  or  carelessness,  denominated 
fines,  and  not  reliefs,  as  they  ought  to  have  been : 
And  they  believed  that  in  the  more  ancient  of  such 
court  books,  in  which  the  term  "  relief"  is  applied  to 
the  payments  made  by  the  customary  heirs,  on  admits 
tance,  it  does  not  appear  that  such  term  is  used  as 
synonymous  with,  or  equivalent  to  the  tenn  fine :  And 
the  Appellant  said  that  before  the  issuing  of  the  parti- 
culars of  sale,  he  had  been  informed  by  Marshall  that 
the  fines  were,  in  general,  at  the  lord's  will ;  and  not 
anticipating  any  litigious  proceedings  on  the  part  of 
a  purchaser,  he  did  not  look  into  the  accounts  of  the 
manor  with  a  view  to  ascertain  whether  the  payments 
made  by  the  heir  claiming  to  be  admitted  on  descent, 
or  by  the  relict  for  her  widow's  bench,  were  fixed 
or  arbitrary,  or  were  therein  denominated  fines  or 
reliefs ;  but  when  this  suit  was  first  instituted  he  ap- 
plied to  Marshall,  and  received  from  him  copies  of 
the  said  customs  of  the  manor,  by  the  eighth  of  which 
it  appeared  that  the  heir  should  be  admitted  paying 
only  a  relief;^ and  by  the  twelfth,  the  relict  of  a 
tenant  to  her  widow's  bench  freely,  without  any  fine ; 
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1842.       SO  that  by  those  customs  there  were  no  stinted  fines 
W'BiTK      ^^  ^^y  ^^^^^'  ^^^  consequently  all  fines  were  arbitrary, 
V-  notwithstanding  the  stewards  had  fallen  into  an  error 

m  speaking  ot  hues  m  those  two  cases. 

The  answers  having  been  replied  to,  both  parties 
examined  witnesses,  and  adduced  documentary  evi- 
dence. The  cause  came  on  to  be  heard  before  the 
Lord  Chief  Baron  on  the  29th  of  January  1840, 
when  his  Lordship  decreed  that  the  Respondent  was 
entitled  to  a  specific  performance  of  the  contract 
contained  in  the  memorandum  of  the  10th  o^  August 
1838,  with  an  abatement  from  the  residue  of  the  pur- 
chase money  by  way  of  compensation  in  respect  of 
the  representation  contained  in  the  particular  of  sale, 
that  the  fines  were  arbitrary,  being  erroneous :  And  it 
was  referred  to  the  Master  to  inquire  what  sum  ought 
to  be  allowed  to  the  Respondent  in  respect  of  abate- 
ment by  way  of  compensation.   (See  4  Y.  &  C.  25.) 

Under  that  reference  the  Respondent  carried  in  a 
state  of  facts  and  charges  before  the  Master,  and 
claimed  to  be  allowed  the  sum  of  993/.  Qs.  Sd.  out  of 
his  purchase  money,  on  the  ground  that  the  manor  was 
worth  so  much  less,  because  the  payments  made  on 
the  admissions  of  heirs  and  widows  were  not  fines 
arbitrary. 

The  Appellant  then  brought  his  appeal  against  the 
whole  decree. 

Mr.  Pemberton  and  Mr.  Bethell,  for  the  Appel- 
lant : — In  this  case  no  decree  for  specific  performance 
ought  to  have  been  made.  The  trustee  was  ready  to 
discharge  the  purchaser  from  the  contract.  If,  in 
pursuance  of  the  decree,  the  trustee  should  convey  the 
property  subject  to  the  abatement  of  993/.,  the  cestui 
que  trust's  interest  would  be  disposed  of  without  any 
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remedy  left  to  him  against  the  trustee,  who  being       1842. 
obliged  to  obey  the  decree,  is  therefore  protected.       whitb 
Besides,  there  is  not  in  this  decree  any  principle  ''• 

declared,  according  to  which  the  compensation  can 
be  ascertained. 

A  purchaser  seeking  performance  of  a  contract  of 
sale,  is  allowed  compensation  only  on  the  ground  that 
there  was  a  specific  misrepresentation  of  the  property ; 
Barraud  v.  Archer  (a).  But  in  this  case  there  was 
no  misrepresentation ;  there  was  no  mis-description  in 
the  advertisement  or  particulars  of  sale,  and  no  mis- 
statement was  in  any  manner  made  to  the  Respondent 
as  to  the  fines  in  the  manor  being  arbitrary.  Such 
fines  as  are  payable  are  arbitrary,  and  no  statement 
was  professed  to  be  made  as  to  the  cases  in  which 
fines  are  not  payable.  The  description  contained  in 
the  advertisement  and  title  to  the  particulars  of  sale 
was  a  mere  general  statement  of  the  nature  of  the  pro- 
perty intended  for  sale,  and  calculated  to  put  parties 
desirous  to  purchase  on  further  inquiry ;  Trower  v. 
Newcomb  (i),  Fenton  v.  Browne  (c).  The  Respondent 
was  actually  referred  for  information  to  the  steward 
of  the  manor,  and  to  the  books  and  documents  in  his 
possession,  an  examination  of  which  was  offered  to 
him.  He  was  distinctly  informed  that  no  information 
which  could  be  relied  on  could  be  afforded  by  the  Ap- 
pellant or  his  partner.  If  he  did  not  think  proper  to 
make  use  of  such  means  of  information  as  were  offered 
to  him,  he  had  no  right  to  complain  of  misdescription. 

But  the  Respondent  was  not  really  injured  or  de- 
ceived by  the  misdescription,  if  such  existed.  The  state- 
ment of  the  average  annual  income  was  considerably 
below  the  truth.     The  error  in  tliat  statement  to  the 

(a)  2  Sim.  433. 
(b)  3  Meriv.  704.  (c)  14  Ve«.  144. 

3  F  2 


i'i  CirXJ?  TS  THsI  EO^.^Z 


t^-=  tTTJC  3.  i/-*r  c-fserfioxi-  if  si^K**  va^  aav.  to  the 


,    ^'  pntr.zd^  oc  ;iic!^  pcrt£a;«^'.    A^  c^  dbcsi&enfifr  which 


Le  Cisrai  to  «cac  tct^  pTvi^i^uricd  to  Lim,  aad  were 
ci^ncir.  TTic  fsss.^  &pf)^^aji£2Z  bj  me  account?  to  hare 
(^^rn  pai>i  to  ;be  lord  oa  admiasoiis  showed  that  thej 
tfjrjid  WA  aJI  be  caleolafied  on  the  actnal  vmlue  of  the 
laz^ls  in  madcTH  thnes. 

The  statement  that  fines  in  a  manor  are  arbitiarv, 
wiiLxit  aoT  statement  as  to  die  cases  in  which  fines 
are  parable,  is  ujo  r^gne  to  admit  of  the  possibilitT  of 
ascertaining  a  cr^mpen^ation ;  and  the  Appellant  would 
have  criadlj  released  the  Respondent  horn  his  bargain, 
if  he  was  diseatisfied  with  it  in  the  actual  cirramstances 
of  the  property.  Another  person  actually  offered  to 
take  the  purchase  from  him  at  the  price  which 
he  had  agreed  to  give,  and  the  Respondent  refused 
the  offer. 

The  SelicUcr-gemtral  and  Mr.  Siapitiijoii,  fiir  the 
Respondent : — ^The  decree  declares  that  an  abatement 

shall  be  made  to  the  purchaser  in  consequence  of  the 
mistake  in  the  description  of  the  property,  and  directs 
the  amount  to  be  settled  by  the  Master.  It  is  fully 
established  by  the  evidence  in  the  cause,  that  there 
was  a  material  variance,  affecting  the  value  of  the 
manor,  between  the  description  given  of  it  in  the 
particulars  of  sale,  and  the  true  and  actual  descrip- 
tion. It  is  impossible  to  come  to  any  other  conclusion 
on  the  particulars  of  sale,  than  that  they  contained 
a  warranty  that  the  fines  were  arbitrary.  The  vendors 
as  well  as  the  purchaser  made  the  contract  on  the 
faith  of  the  truth  of  the  description  in  the  par- 
ticulars of  sale.  What  prevents  a  Court  of  Equity 
from  ordering  an  abatement  of  the  purchase  money, 


V. 
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corresponding  with  the  difference  between  the  two  1812. 
descriptions  of  the  property?  The  contract  of  sale  avhitb 
provides  the  remedy  for  the  mistake.  By  the  ninth 
condition  of  sale,  which  is  incorporated  with  the  con- 
tract, the  purchaser  is  entitled  to  demand  a  compen- 
sation for  the  error  of  description,  by  way  of  abate- 
ment out  of  his  purchase  money.  The  Master  will 
find  no  difficulty  in  estimating  the  amount  of  the 
abatement. 

It  is  trifling  to  contend  that  there  was  no  misre- 
presentation of  this  property  by  the  vendors.  The 
statement  contained  both  in  the  advertisements  and 
in  the  particulars  and  conditions  of  sale,  that  the 
fines  in  the  manor  are  arbitrary,  involves  a  represen- 
tation that  fines  are  payable  in  all  cases  in  which  they 
are  ordinarily  payable.  It  turns  out  that  in  this 
manor,  the  customary  heirs  of  copyhold  tenants 
dying  seised  of  estates  of  inheritance,  only  make 
fixed  money  payments  of  trifling  amount,  on  admit- 
tance, instead  of  two  years'  value.  But  these  small 
fixed  payments  are  entered  in  the  steward's  accounts, 
in  the  ancient  and  modem  books,  by  the  name  of 
"Finis;"  and  where  the  word  relief  is  used  in  the 
sense  of  fine,  the  terms  are  synonymous.  Relief 
is  a  payment  properly  applicable  to  freeholds  and 
not  to  copyholds,  but  it  is  used  in  the  receipt 
accounts  of  this  manor  in  the  sense  of  fine ;  and  the 
distinction  attempted  to  be  made  by  the  Appellant 
between  a  fine  and  a  relief  has  no  existence  in  fact. 
The  customary  heirs  of  deceased  copyholders  do  pay 
fines ;  but  they  are  not  arbitrary  fines,  as  the  par- 
ticulars and  conditions  of  sale  represented  them 
to  be. 

Suppose  it  had  turned  out  that  the  land-tax  was 
not  redeemed,  or  that  rectorial  titlies  are  still  pay- 
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ssid  frsirl^oio.  -ic  L:c  •>ir^.  w«i(^*i  soc  the  purchaser 
be  eriih^i  t.:  c:  CLr«3Si;:>xi  :=pm  each  head  ?  Why 
sfarscLi  r.*r  ^:c  Lz^r^^  ctncpiEssiskci  in  leaped  of  fines 
vhich  &7r  ijciabi  ri  r«v}  zEScijeesw  aSeetin^  the  Taloe 
of  tfce  priperrr,  Sfit  to  be  ar^Ktrxry,  ^  they  were  repre- 
vsnted  to  bti  TLe  a7E:vMiect  fcr  the  Appellant  was, 
thftt  as  the  arerz^  J^^y  income  of  the  pn^rt y  for 
the  bst  eigLt  rears  exreieded  150/L,  the  aunonnt 
TEprcsentcd  in  the  PaiticcIarBs  that  was  the  proper 
■leasiue  of  rslse.  the  substantial  thing  to  be  looked 
to  by  a  porcfaaser.  and  it  did  not  agnifr  whether  it 
aroee  finom  fines  arbitxary  or  fixed  payments.  That 
is  not  an  argument  to  be  addressed  to  a  Court  of 
Equity,  to  get  rid  of  a  misrepresentation  of  the  thing 
sold;  the  aggregate  income  of  the  property  woald 
not  gire  any  notion  of  the  value  oi  the  manor; 
which,  howerer,  could  be  calculated  to  an  accuracy 
if  the  fines  were  arbitrary,  or  if  they  were  fixed,  the 
number  of  copvhold  tenants  being  giTcn. 

Another  argument  for  the  Appellant,  that  vendors, 
who  are  trustees,  ou^ht  not  to  be  decreed  to  commit 
a  breach  of  trust,  or  to  sell  at  an  undervalue,  as  the 
cestui  que  trust  could  have  no  remedy  against  them, 
being  obliged  to  obey  the  decree,  is  equally  unten- 
able. ^Tiy  should  it  be  assumed  that  the  cestui  que 
trust  will  be  prejudiced  by  the  performance  of  the 
contract,  with  compensation  to  be  settled  by  the 
Master  ?  There  is  no  proof  whatever  that  the  pur- 
chase money  in  this  case,  with  a  proper  deduction  of 
the  sum  to  be  estimated  by  the  Master  for  compen- 
sation, is  an  undervalue.  Duke  says,  in  his  evidence, 
he  was  willing  to  take  the  purchase  for  2,940  /. ;  but 
he  never  made  the  offer  to  the  Respondent ;  he  said, 
iu  a  conversation  with  the  Appellant,  he  would  take 
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the  bargain  off  the  Respondent's  hands.     Although       ^}^^ 
the  Respondent  claimed  an  abatement  of  900/.,  the      Whit« 
Appellant  offering  only  80/.,  it  does  not  follow  that     cuddon. 
the  Master,  to  whom  the  decree  leaves  it  to  estimate 
the  abatement,  will  take  the  one  sum  or  the  other,  as 
the  proper  amount  of  abatement. 

Mr.  Pemberton  replied. 


Lord  Brougham: — This  case  was  so  lately  before     April 22. 
your  Lordships,  that  it  is  unnecessary  for  me  to  re- 
mind you  of  its  details  in  moving  for  your  judgment 
upon  it. 

I  put  out  of  view  the  distinction  taken  between 
reliefs  and  fines,  as  if  the  payments  on  the  admission 
of  the  heir  and  widow  were  reliefs,  and  not  fines.  It 
is  true  they  are  generally  called  in  this  manor  reliefs. 
But  relief,  though  for  the  most  part  incident  to  free- 
hold tenure,  must,  when  it  occurs  in  copyhold,  be 
taken  to  be  for  that  very  reason  in  the  nature  of  a 
fine.  Indeed  it  is  here  called  relief  (that  is,  **  re/," 
meaning  relievium  "  nomine  finis'*) ;  and  it  is  certain 
that  relief  may  be  due  from  copyhold  tenants  by  cus- 
tom on  descent,  and  also  on  alienation  (d).  We 
may  therefore  take  it  that  in  this  manor  there  are 
fines  certain,  as  well  as  arbitrary  fines. 

The  agreement  and  contract  are  contained  in  the 
memorandum  on  the  back  of  the  paper,  and  the  paper 
is  intitled,  "  Particulars  and  Conditions  of  Sale." 
By  that  agreement  the  parties  bind  themselves  to 
fulfil  the  said  conditions  of  sale ;  that  is  to  say,  the 
within  conditions,  to  which  reference  had  been  imme- 

(d)  Comyn*s  Digest,  Copyhold  K.  11. 
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1842.        diately  before  made  in  these  words  :  "  Lot  one,  men- 

WiiiTB      tioned  and  comprised  in  the  within  particulars  and 

^   ^'  conditions  of  sale/*     The  ninth  condition  provides 

CUDDON.  .  ...         1  ,  .1  1  -11 

that,  "if,  through  any  mistake,  the  said  lots,  or 
either  of  them,  shall  be  improperly  described,  or  any 
error  or  misstatement  be  made  in  this  particular," 
&c.  (e).  It  is  not  very  clear  that  "  in  this  particular" 
may  not  mean  "  in  this  respect ;"  that  is,  in  respect 
of  misdescription ;  the  paper  being  called  "  Parti- 
culars," and  "  particular"  being  a  word  afterwards 
used  with  reference  to  the  tenements  within  the  manor. 
But  I  incline  to  think  that  we  may  take  the  word  as 
applying  to  the  particulars  which  follow.  The  ques- 
tion then  is,  does  the  condition,  and  consequently  does 
the  contract,  apply  to  such  a  variance  between  the  paper 
and  the  fact  as  consists  in  the  title-page  describing 
the  fines  to  be  arbitrary,  when  two  kinds  of  fines  are 
certain,  namely,  on  death  of  the  tenant,  and  admit- 
tance of  the  widow  to  her  free-bench  ?  and  I  incline 
to  the  opinion  that  the  compensation  provided  by  the 
ninth  condition  applies  to  any  misstatement  in  the 
part  of  the  paper  which  follows ;  that  is  to  say,  in  the 
statement  of  the  profits  of  the  manor.  The  mode  of 
stating  the  compensation  seems  strongly  to  indicate 
this,  for  it  contemplates  a  pro-rata  deduction  from  the 
price,  giving  the  abatement  in  proportion  to  the  pur- 
chase money ;  which  appears  to  assume  that  the  error 
is  to  afiect  the  sums  stated  as  yearly  value,  and  that, 
whatever  proportion  the  defalcation  bears  to  that 
yearly  value,  in  the  same  proportion  the  purchase 
money  shall  abate. 

But  it  is  really  not  necessary  to  decide  this  in  order 
to  dispose  of  the  present  question ;  for  even  if  we 

{e)  Suproj  p.  768. 
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assume  that  such  an  error,  as  the  difference  between        1842. 
fines  arbitrary  and  certain,  was  entitled  to  be  compen-      whitb 
sated,  it  seems  quite  clear  that  the  value  of  the  manor     ^    '^' 

1  .  .  11  1111  CUDDOW. 

was  the  matter  m  question,  and  that,  although  the 
words  "arising  from  arbitrary  fines"  had  been  in- 
serted in  the  description  of  Lot  One,  as  well  as  in  the 
title-page,  there  would  have  been  no  such  misdescrip- 
tion as  would  entitle  the  plaintiff  to  compensation, 
provided  the  yearly  value  has  not  been  overstated. 
The  manner  in  which  the  value  arises  does  not  appear 
to  be  the  object  of  the  condition,  but  the  value  itself. 
The  profits  are  stated  at  150/.  a  year,  on  an  average 
of  the  last  eight  years,  and  they  have  amounted  to 
very  considerably  more.  It  cannot  be  maintained 
that  this  was  meant  to  be  the  subject  of  compensation. 
The  condition  is,  that  such  compensation,  as  far  as  the 
purchaser  is  concerned,  shall  be  made  for  any  short- 
coming, any  falling  away  from  the  description  of  the 
value.  It  does  not  appear  that  the  statement  of  the 
fines  being  arbitrary  of  itself  would  necessarily  work 
any  deception,  for  it  was  not  calculated  to  give  infor- 
mation on  which,  taken  per  se^  the  purchaser  could 
place  much  reliance,  or  form  his  resolution  without 
further  inquiry.  Till  he  knew  what  the  fines  were,  he 
could  tell  nothing ;  but  if  it  be  said  that  the  Particu- 
lars told  him  all  the  fines  were  arbitrary  and  left  him 
only  to  ascertain  what  fines  there  were,  upon  learning 
which  he  could  tell  the  value,  then  it  must  be  observed 
that  being  told  the  fines  were  arbitrary,  would,  of 
itself,  give  him  no  precise  information  upon  their  rela- 
tive value  as  compared  with  fines  certain,  even  if  he 
knew  on  what  event  the  fines  were  paid ;  for  it  must 
not  be  supposed  that  arbitrary  fines  always  of  necessity 
exceed  fines  certain  in  amount.  The  decisions  of  the 
Courts  have  fixed  a  maximum  on  the  assessment  of 
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arbctruy  fines,  and  a  fine  certain  it  is  clear  may  be 
e^oal  in  amoan?.  for  it  has  been  decided  that  a  cus- 
^,  f'  .  torn  to  have  a  Tear**  value  for  a  fine  is  srood,  7i/aci 
T.  PeriiMS  \f  :  approved  in  Graui  t.  Astle  (^)  ;  or 
it  mi^hi  be  two  vears^ 

Bat  I  re^r  to  tiiis  rather  with  a  view  to  what  I  take 
to  be  a  defect  in  the  decree^  than  with  r^ard  to  the 
Respondent's  argument.  No  declaratioo  is  made,  nor 
is  any  direcnon  given  to  the  Master,  in  what  manner 
the  abatement  is  to  be  ascertained,  and  the  compensa- 
tion awarded.  Nor  is  the  Master  directed  to  inquire 
into  the  fines  payable  by  the  custom ;  nor  do  I  very 
well  see  how  the  Master  could  by  any  kind  of  inquiry 
satisfy  himself  as  to  the  amount  of  compensation ;  that 
is  to  be  measured  merely  by  the  difference  between 
arbitranr  and  fixed  fines.  If  it  be  said  that  he  is  to 
go  by  the  words  of  the  decree  literally,  and  to  esti- 
mate all  the  fines  as  arbitrary,  allowing  for  the  difl&r- 
ence  between  that  and  fines  certain,  it  seems  impossible 
without  more  help  than  is  given  him,  that  he  can  tell 
how  this  inquiry  shall  be  conducted ;  and,  besides,  this 
would  suppose  that  an  arbitrary  fine  can  be  payable  on 
the  admittance  of  a  widow  to  her  firee-bench  ;  of  which 
I  take  it  no  instance  can  anywhere  be  found.  There 
is,  indeed,  very  great  obscurity  on  the  whole  subject 
of  admittance  to  free-bench,  and  on  the  fines  due  in 
respect  of  it*  The  sounder  opinion  seems  to  be,  that 
it  is  only  in  certain  kinds  of  free-bench,  namely,  where 
a  widow  has  a  part  and  not  the  whole,  that  there  is 
admittance;  the  husband's  seisin  continuing  where  she 
has  the  whole.  However,  I  am  nearly  certain  that  no 
example  can  be  found  in  any  manor  of  an  arbitrary 
fine  on  such  admittance. 

(/)  3  Lev.  255.  (y)  2  Doug.  722. 
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The   last  and   the  greatest  difficulty  which   ap-        1842. 
pears  to  press  upon  us  in  endeavouring  to  support      whitb 
this  decree,  is  presented  by  the  conduct  of  the  trus-  ^^ 

tees;  and  this  objection  appears  of  itself  to  be  quite 
decisive.  They  have  certainly  been  grossly  negligent 
in  their  proceedings,  and  have  put  up  the  trust  estate 
for  sale,  with  descriptions  directly  tending  to  prevent 
its  true  value  from  being  obtained  at  the  sale.  The 
case  made  is  that  the  defendants,  being  trustees, 
either  knew  the  value  of  the  manor,  on  an  average  of 
eight  years,  to  be  very  considerably  more  than  150  L 
a  year,  namely,  above  200  L  a  year,  and  advertised  it 
as  worth  only  150/.  on  that  average;  or  that  they 
did  not  take  the  pains  to  inquire  what  the  value  was, 
and  described  it  as  of  this  under-value.  However, 
there  seems  no  such  doubt ;  for  the  case  is  that  Mr. 
Marshall  had  put  them  in  possession  of  details  which 
showed  it  to  be  worth  considerably  more  than  they 
represented ;  and  then  the  decree  supposes  them  to 
have  misdescribed — ^from  another  and  a  greater  act 
of  negligence — the  nature  of  the  fines,  and  to  have 
bound  their  cestui  que  trust^s  estate  to  make  compen- 
sation by  abatement  of  the  purchase  money,  for  the 
consequences  of  this  their  gross  negligence.  It  seems 
quite  impossible  to  decree  that  the  purchaser  should 
have  an  abatement  as  against  the  estate  on  account 
of  this  conduct  on  the  part  of  the  trustees,  amounting 
really  to  a  breach  of  trust. 

We  have  to  consider  what  the  present  proceeding  is. 
There  is  no  question  of  damages  for  non-performance 
of  the  contract,  nor  of  damages  for  misrepresentation, 
leading  to  a  purchase,  nor  of  rescinding  the  contract. 
The  purchaser  may  have  his  action  at  law,  and  the 
vendors  may  fail  in  their  attempt  in  a  Court  of  Equity 
to  rescind  the  contract.    With  that  we  have  no  con- 
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1842.       80  that  by  those  customs  there  were  no  stinted  fines 
^j^^      in  any  case,  and  consequently  all  fines  were  arbitrary, 
V'         notwithstanding  the  stewards  had  fallen  into  an  error 
in  speaking  ot  nnes  in  those  two  cases. 

The  answers  having  been  replied  to,  both  parties 
examined  witnesses,  and  adduced  documentar}*^  evi- 
dence. The  cause  came  on  to  be  heard  before  the 
Lord  Chief  Baron  on  the  29th  of  January  1840, 
when  his  Lordship  decreed  that  the  Respondent  was 
entitled  to  a  specific  performance  of  the  contract 
contained  in  the  memorandum  of  the  10th  of  August 
1838,  with  an  abatement  from  the  residue  of  the  pur- 
chase money  by  way  of  compensation  in  respect  of 
the  representation  contained  in  the  particular  of  sale, 
that  the  fines  were  arbitrary,  being  erroneous :  And  it 
was  referred  to  the  Master  to  inquire  what  sum  ought 
to  be  allowed  to  the  Respondent  in  respect  of  abate- 
ment by  way  of  compensation.   (See  4  Y.  &  C.  26.) 

Under  that  reference  the  Respondent  carried  in  a 
state  of  facts  and  charges  before  the  Master,  and 
claimed  to  be  allowed  the  sum  of  993/.  Ss.  Sd.  out  of 
his  purchase  money,  on  the  ground  that  the  manor  was 
worth  so  much  less,  because  the  payments  made  on 
the  admissions  of  heirs  and  widows  were  not  fines 
arbitrary. 

The  Appellant  then  brought  his  appeal  against  the 
whole  decree. 

Mr.  Pemberton  and  Mr.  Bethelij  for  the  Appel- 
lant : — In  this  case  no  decree  for  specific  performance 
ought  to  have  been  made.  The  trustee  was  ready  to 
discharge  the  purchaser  from  the  contract.  If,  in 
pursuance  of  the  decree,  the  trustee  should  convey  the 
property  subject  to  the  abatement  of  993/.,  the  cestui 
que  trust's  interest  would  be  disposed  of  without  any 
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a  judicial  suspicion  of  the  valuation  not  having  been        1842. 
properly   made ;    and    also   passing  over  White  v.      whitb 
Damon  {m),  because,  although  affirmed  upon  appeal,  «'• 

it  was  not  affirmed  on  the  ground  upon  which  Lord 
Loughborough  had  decided,  viz.,  that  the  auctioneer 
by  his  neglect  had  got  a  bad  bargain  for  his  em- 
ployer. It  is  enough,  in  illustration  of  the  principles 
which  must  govern  the  present  case,  to  mention 
Mortlock  V.  Bullerj  in  which  all  the  cases  were  fully 
examined.  The  main  ground  there  of  refusing  a 
specific  performance,  no  blame  whatever  being  im- 
puted to  the  purchaser,  was  that  the  trustees  had  not 
given  due  protection  to  the  estates  in  remainder, 
which  it  was  their  duty  to  defend,  and  had  suffered 
an  undervalue  to  be  obtained  in  consequence  of  an 
imperfect  valuation,  to  which  the  tenant  for  life, 
from  his  position,  was  likely  to  have  no  objection. 

If  the  Court  should  decree  a  specific  performance 
in  the  present  case  of  a  contract  by  which  the  trustees 
had,  from  one  great  neglect,  obtained  a  lower  price 
than  the  property  ought  to  have  fetched,  and  had 
thrown  upon  the  estate  the  payment  of  a  compensa- 
tion for  another  and  a  still  greater  neglect  of  their 
own,  a  stronger  thing  would  be  done  than  that  which 
the  Court  refused  to  do  in  Mortlock  v.  Buller,  and 
a  much  stronger  than  in  those  other  cases  to  which 
I  have  referred.  I  therefore  move  your  Lordships 
that  this  decree  be  reversed ;  but  as  it  is  understood 
that  the  Appellant  does  not  object  to  complete  the 
conveyance  without  the  compensation,  it  will  be  suffi- 
cient to  make  such  an  order  as  may  give  the  Respon- 
dent his  purchase  at  tlie  price  agreed  on. 

Lord  Cottenkam : — I  am  also  of  opinion  that  this 

(w)   7  Ve§.  35. 
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1842.       80  that  by  those  customs  there  were  no  stinted  fines 
White      ^^  ^^Y  ^^^»  ^^^  consequently  all  fines  were  arbitrary, 
^'         notwithstanding  the  stewards  had  fallen  into  an  error 
in  speaking  oi  fines  in  those  two  cases. 

The  answers  having  been  replied  to,  both  parties 
examined  witnesses,  and  adduced  documentary  evi- 
dence. The  cause  came  on  to  be  heard  before  the 
Lord  Chief  Baron  on  the  29th  of  January  1840, 
when  his  Lordship  decreed  that  the  Respondent  was 
entitled  to  a  specific  performance  of  the  contract 
contained  in  the  memorandum  of  the  10th  oi  August 
1838,  with  an  abatement  from  the  residue  of  the  pur- 
chase money  by  way  of  compensation  in  respect  of 
the  representation  contained  in  the  particular  of  sale, 
that  the  fines  were  arbitrary,  being  erroneous :  And  it 
was  referred  to  the  Master  to  inquire  what  sum  ought 
to  be  allowed  to  the  Respondent  in  respect  of  abate- 
ment by  way  of  compensation.  (See  4  Y.  &  C.  26.) 

Under  that  reference  the  Respondent  carried  in  a 
state  of  facts  and  charges  before  the  Master,  and 
claimed  to  be  allowed  the  sum  of  993/.  Qs.  Sd.  out  of 
his  purchase  money,  on  the  ground  that  the  manor  was 
worth  so  much  less,  because  the  payments  made  on 
the  admissions  of  heirs  and  widows  were  not  fines 
arbitrary. 

The  Appellant  then  brought  his  appeal  against  tlie 
whole  decree. 

Mr.  Pemberton  and  Mr.  Bethell^  for  the  Appel- 
lant : — In  this  case  no  decree  for  specific  performance 
ought  to  have  been  made.  The  trustee  was  ready  to 
discharge  the  purchaser  from  the  contract.  If,  in 
pursuance  of  the  decree,  the  trustee  should  convey  the 
property  subject  to  the  abatement  of  993/.,  the  cestui 
que  trust's  interest  would  be  disposed  of  without  any 
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applicable  to  the  circumstances  of  the  case  as  stated        1842. 
upon  the  bill.     Now,  taking  that  to  be  the  nature  of      white 
the  case  made  by  the  bill,  it  would,  I  apprehend,  result 
that  that  was  a  condition  which,  as  against  all  par- 
ties, it  is  clear  that  a  Court  of  Equity  could  not  carry 
into  effect,  because,  assuming  that  to  be  the  construc- 
tion of  the  transaction  between  the  parties,  it  would 
be  a  sale  by  trustees  of  a  manor  which  they  misrepre- 
sented, and  which,  by  the  evidence,  it  is  shown  they 
had  the  means  at  least  of  accurately  representing; 
they  entering  also,  as  a  part  of  that  contract,  into  a 
stipulation  that  compensation  shall  be  made  for  the 
consequences  of  that  misrepresentation.     Now,  if  the 
plaintiff  be  right,  the  trustees  have  so  conducted  them- 
selves as  to  make  it  a  case  of  something  more  than 
mere  error,  and  at  the  bar  it  was  rather  attempted  to 
carry  the  case  beyond  mere  error,  and  the  evidence 
bore  out  the  proposition  to  a  certain  extent,  that  they 
had  the  means  of  knowing ;  they  were  informed  by 
the  steward  of  the  manor,  before  the  Particulars  were 
published  or  circulated,  that  the  fines  were  not  arbi- 
trary ;  that  there  were  certain  exceptions,  particularly 
in  the  case  of  an  heir.     Now,  if  with  knowledge  the 
trustees  have  advertised  the  estate  to  be  sold  with  a 
misrepresentation  of  the  estate,  which  they  make  part 
of  the  contract  under  which  the  estate  is  sold,  they 
have  certainly  dealt  with  the  property  of  their  cestui 
que  tinist  in  a  manner  most  improper  and  most  inju- 
rious to  the  interests  of  those  whom  it  was  their  duty 
to  protect.    If  that  be  the  construction  of  the  contract, 
it  appears  to  me  that  the  plaintiff  has  stated  and  proved 
a  case  which  will  put  himself  out  of  Court,  and  de- 
prive him  of  any  right,   as  against  the  trustees,  to 
claim  a  specific  performance  of  the  contract. 

But  there  would  be  another  insuperable  difficulty 


792  CASES  IN  THE  HOUSE  OF  LORDS. 

i<M-2.        in  caiTvinsr  this  contract  into  effect ;  vhich  woald  be 
^'^^^      the  utter  impossibility  of  the  Master  executing*  the 
*•  duty  which  the  decree  has  directed  him  to  execute. 

It  appears  that  there  is  a  misrepresentation  as  to  the 
fines  being  arbitrary,  but  that  the  purchaser,  the 
plaintiff,  had  a  knowledge  of  the  income  of  the  estate 
for  the  last  thirty  years.  Now  if  the  fines  were  alto- 
gether arbitrary  during  the  whole  of  that  period,  and 
he  knew  the  exact  amount  of  the  income  of  the  estate, 
if  the  value  of  the  property  remained  the  same,  it 
must  be  immaterial  to  him  whether  the  fines  were 
arbitrary  or  not.  Because  if  the  result  of  thirty  years' 
experience  shows  that  the  fines  have  produced  a  cer- 
tain income,  he  estimates  the  money  he  is  to  give 
according  to  the  income  so  produced ;  and  whether 
that  income  is  produced  by  fines  arbitrary  or  by  fixed 
fines,  it  would  leave  him  in  the  same  situation  as  to 
the  value  of  the  property  he  was  purchasing,  and  it 
was  so  admitted  at  the  bar,  and  that  the  real  subject 
of  compensation  was  the  loss  which  he  might  sustain 
from  these  arbitrary  fines  not  being  afterwards  im- 
proved by  the  improvement  in  the  value  of  the  pro- 
perty. Now  by  what  scale  or  rule  is  the  Master  to 
ascertain  how  far  the  estate  is  less  valuable  than  it 
would  have  been  if  the  fines  had  been  arbitrary, 
arising  from  the  circumstance  of  the  possibility  or  pro- 
bability of  the  estate  improving  in  value  r  Possibly  the 
estate  may  diminish  in  value,  and  tlien  the  difference 
would  be  in  another  direction.  But  it  is  an  inquiry 
which  I  apprehend  it  is  utterly  impossible  for  the 
Master  to  make  ;  and  that  also  has  been  in  more  cases 
than  one  considered  as  a  fatal  objection  to  a  decree 
for  compensation,  where  you  cannot  ascertain  what 
the  compensation  sliould  be.  That  difficulty  would 
also  arise  if  the  bill  had  been  in  a  different  form ;  if  it 
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had  been  for  a  specific  performance  of  the  contract,  ^1842^ 
not  alleging  the  contract  as  existing  in  the  ninth  whitb 
condition,  but  taking  the  representation  in  the  adver-  q^^^„^ 
tisement  and  in  the  title-page  of  the  Particulars  as 
inviting  the  parties  to  bid  for  a  property  which,  upon 
investigation,  it  turns  out  they  could  not  have  in  the 
form  and  terms  described.  The  bill  would  not  then 
be  a  bill  seeking  to  have  the  contract  performed,  but 
to  take  from  the  party  so  much  as  he  had,  and  then 
asking  the  Court  to  give  him  compensation  for  the 
portion  of  the  interest  contracted  to  be  sold  which  he 
had  not.  That  is  not  the  form  of  this  record ;  but  if  it 
were  the  form  of  this  record,  the  Court  would  then 
have  to  ascertain,  as  against  the  cestui-que  trusty 
whether  some  abatement  should  take  place  in  the 
purchase  money,  and  what  arrangements  should  be 
made ;  and  in  endeavouring  to  ascertain  what  that 
abatement  should  be,  you  would  be  met  by  the  same 
difficulty  which  presents  itself  from  the  bill,  as  it 
stands,  treating  this  as  coming  within  the  ninth 
condition. 

For  these  reasons,  I  am  of  opinion  that  those  very 
wholesome  rules  that  have  been  established  with  re- 
ference to  contracts  of  this  sort  would  be  overturned 
in  both  the  particulars  to  which  I  have  referred,  if 
the  decree  of  the  Court  of  Exchequer  should  stand, 
giving  the  plaintiff  a  specific  performance,  with  a  de- 
claration that  he  was  entitled  to  an  abatement  of  the 
purchase  money  in  respect  of  the  supposed  difference 
in  the  value  of  the  property  purchased,  from  that 
which  it  would  have  borne  if  it  had  been  properly 
represented  in  the  Particulars. 

It  is  not  necessary  to  say  more  upon  this,  because  I 
understand  that  the  Appellant  does  not  object  to  give 
a  conveyance   upon  the   payment  of   the  purchase 
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1842.  money.  The  solicitor  on  behalf  of  the  purchaser 
White  having  informed  the  House  that  he  was  willing  to 
take  it  upon  those  terms,  it  is  unnecessary  to  consider 
how  far,  if  it  had  been  resisted,  that  decree  could 
have  been  made  upon  the  record  as  it  stands.  I  only 
mention  that  to  guard  against  its  being  supposed 
that,  if  it  had  been  resisted,  this  House  would  have 
thought  it  competent  to  make  a  decree  of  that  kind. 
I  merely  say  that  question  has  not  been  brought  into 
discussion,  and  therefore  it  is  not  part  of  the  deci- 
sion in  this  case.  This  bill  having  been  filed  upon 
a  ground  which,  in  the  opinion  of  your  Lordships, 
entirely  fails,  namely,  that  the  Respondent  was  enti- 
tled to  a  specific  performance  of  the  contract  con* 
tained  in  the  ninth  condition,  with  an  abatement  for 
the  supposed  diflterence  in  the  value  of  the  property, — 
although  your  Lordships  make  a  decree  for  a  specific 
performance,  at  the  option  of  the  party,  I  apprehend 
that  your  Lordships  will  be  of  opinion  that  the  Ap- 
pellant ought  not  to  be  placed  in  a  worse  situation 
upon  that  ground  than  he  would  have  been  in  if  the 
bill  had  been  dismissed.  That  bill  must  have  been 
dismissed  with  costs ;  and  I  apprehend  therefore  that 
while  your  Lordships  now,  by  consent  of  the  defend- 
ants, make  a  decree  for  the  Respondent,  for  a  specific 
performance,  you  will  make  the  Respondent  pay  the 
costs  of  the  suit. 

Lord  Campbell: — I  am  likewise  of  opinion  that 
this  decree  ought  to  be  reversed.  I  do  not  accede  to 
the  argument  on  the  part  of  the  Appellant,  that  there 
was  no  misdescription  or  misstatement  in  the  Parti- 
culars of  sale,  with  respect  to  Lot  One,  purchased  by 
the  Respondent.  I  am  clearly  of  opinion  that  the 
statement  in  the  title-page  of  the  Particulars,  that  the 
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fines  are  arbitrary,  is  part  of  the  contract  between  vi^^ 
these  parties,  in  the  same  manner  as  if  it  had  been  White 
repeated  in  the  description  of  Lot  One.  The  property  cuddon. 
was  bought  according  to  the  description  of  it  in  the 
document,  which,  in  the  ninth  condition  of  sale,  is 
called  "  this  Particular ;"  and  the  vendors  are  bound 
by  any  statement  respecting  the  property  contained 
in  any  part  of  the  Particular.  The  statement  in  the 
title-page,  as  to  fines,  is  the  same  as  if  it  had  been 
"the  fines  mentioned  in  the  first  lot  are  arbitrary;" 
and  it  cannot  be  rejected  because  it  is  not  afterwards 
repeated.  So  I  apprehend  the  statement  in  the  title- 
page,  that  "  the  land-tax  is  redeemed,"  is  part  of  the 
contract  with  respect  to  all  the  lots,  although  it  is 
repeated  in  the  description  of  lots  two  and  four,  and 
not  in  that  of  lots  one  and  three.  I  cannot  doubt  that 
an  action  of  assumpsit  might  have  been  maintained 
by  the  purchaser  of  lot  three,  alleging  an  under- 
taking by  the  vendors  that  the  fines  were  arbitrary ; 
whereas  if  this  statement  was  not  parcel  of  the  con- 
tract, the  only  remedy  at  law  would  be  an  action  for 
a  deceitful  representation ;  which  could  only  be  sup- 
ported by  proof  of  actual  fraud.  Nor  can  it  be 
successftilly  contended  that  this  representation  was 
only  for  the  purpose  of  putting  the  purchaser  on 
inquiry,  or  was  done  away  with  by  the  inquiries  of 
the  Respondent  touching  other  matters.  The  repre- 
sentation that  the  fines  are  arbitrary  is  precise  and 
definite,  demanding  no  further  inquiry ;  and  its  effect 
cannot  be  impaired  by  anything  short  of  clear  proof 
that  the  Respondent,  before  the  sale,  knew  that  it 
was  erroneous. 

I  likewise  think  that,  in  respect  of  the  fines  payable 
on  the  admission  of  the  customary  heir,  there  is  a 
breach  of  the  undertaking.     These  payments,  what- 
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1842.  ever  may  have  been  their  origin,  are  denominated 
and  considered  fines  as  much  as  the  payments  to  the 
lord  on  admission  of  an  alienee  to  a  copyhold  tene- 
ment ;  and  in  this  manor  the  fine  on  admission  of  the 
customary  heir,  instead  of  being  arbitrary,  entitling 
the  lord  to  two  years',  or  a  year  and  a  halfs,  or  a 
year's  improved  value,  is  fixed  to  the  amount  of  one 
year's  quit-rent. 

Perhaps  under  the  ninth  condition  the  Respondent 
might  have  claimed  a  compensation,  and  might  have 
been  entitled  to  a  specific  performance,  subject  to  such 
compensation.  But  what  was  the  true  principle  of 
this  compensation  ?  Not,  in  my  opinion,  what  he 
did  claim  and  what  has  been  decreed  to  him.  He 
entirely  disregards  the  representation  in  the  Particulars 
that  the  profits  of  the  manor  had  been»  on  an  average 
of  eight  years,  1 50/.  a  year.  This  was  the  most  material 
part  of  the  representation  for  guiding  a  purchaser  in 
the  offer  he  should  make ;  and  the  statement  respect- 
ing the  fines  being  arbitrary  must  be  incorporated 
with  this,  making  the  effect  jof  the  whole  to  be  that 
the  profits  amounted  to  160/.  a  year  from  arbitrary 
fines.  In  point  of  fact  the  fines  on  alienation  are 
arbitrary,  but  those  on  descent  are  certain.  This  is 
a  misdescription,  which  may  be  prejudicial  to  a  pur- 
chaser; for  the  profits  arising  from  arbitrary  fines 
may  increase  from  an  improved  annual  value,  although 
they  may  fall  off  from  a  decline  in  the  annual  value. 
I  apprehend  also  that  his  claim  must  be  limited  to 
the  fines  on  descent ;  for  the  representation  could  not 
be  understood  to  extend  to  fines  on  the  admissions  of 
widows  to  their  free-bench.  I  believe  there  is  no 
manor  in  England  where  the  widow  pays  two  years' 
improved  value,  or  any  arbitrary  fine,  in  respect  of 
her  free-bench.     Where  she  takes  the  whole  custo- 
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mary  tenement,  there  is  generally  no  admission  at        1B43. 
all,  her  estate  being  a  continuation  of  the  seisin  of      Wbitb 
the  husband  ;  when  she  takes  only  a  part,  the  heir     ^^j^^^ 
is  admitted  to  the  whole  tenement,  paying  his  fine; 
and  if  she  is  admitted  to  a  portion  of  the  tenement 
then  assigned  to  her,  the  payment  to   the  lord  is 
merely  nominal.     The  representation  respecting  the 
fines  could  not  be  understood  to  mean  more  than  that 
such  fines  as  are  sometimes  certain  and  sometimes 
arbitrary,  viz.  fines  on  alienation  and  descent,  are  in 
this  manor  arbitrary.     But  how  does  the  Respondent 
shape   his  demand  for  compensation  ?     He   wholly 
discards  the  representation,  on  which  he  purchased, 
that  the  annual  profits  amounted  to  150/.;  and  he 
seeks  a  compensation  equal  to  the  difference  between 
the  value  of  the  manor,  supposing  the  heir  to  be 
admitted  on   payment  of  one  years'  quit-rent,  and 
the  widow  to  make  a  nominal  pajrment  for  her  free- 
bench, — and  what  the  value  would  be  if  every  cus- 
tomary heir,  and  every  widow,  were  on  admission 
to  pay  to  the  lord  two  years'  improved  value  of  the 
tenement.     It  was  on  a  refusal  of  this  compensation 
that  he  filed  his  bill.     This  is  the  case  of  compensa- 
tion which  he  makes  in  his  bill,  and  this  is  the 
amount  of  compensation  for  which  he  has  obtained  a 
decree.   The  decree  makes  no  reference  to  the  annual 
value  stated  in  the  Particulars,  and  makes  no  distinc- 
tion between  the  fines  on  the  admission  of  the  heir 
and  the  widow ;  therefore,  if  the  vendors  had  been 
acting  in  their  own  right  and  selling  their  own  pro- 
perty, I  am  of  opinion  that  the  decree  could  not  be 
supported.     But  the  consideration  that  they  sold  as 
trustees,  is  enough  to  show  that  specific  performance, 
making  compensation,  ought  not  to  have  been  de- 
creed.    It  is  an  implied  condition  that  trustees  to 
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2.  A  testator  gave  his  whole  estate  to  trustees  to  sell,  and, 
after  payment  of  debts,  expenses,  and  certain  legacies,  to 
pay  out  of  the  residue  two  annuities  of  400  L  each  to  F, 
and  P.y  and  one  of  200  L  to  2?.,  for  their  respective  lives. 
And  for  the  better  fulfilment  of  that  purpose,  he  directed 
them  to  vest  sufficient  capital  sums  on  securities ;  and  if 
the  residue  should  not  be  sufficient,  to  vest  whatever  resi- 
due might  be,  and  pay  the  dividends  to  the  annuitants  in 
the  same  proportions ;  and  if  more  than  sufficient,  to  vest 
the  surplus,  and  divide  it  and  the  capital  sums  set  apart 
for  the  annuities,  as  the  same  should  become  tangible  by 
the  death  of  each  annuitant,  among  residuary  legatees. 
B.  predeceased  the  testator.  The  residue  did  not  yield 
sufficient  income  every  year  to  pay  J^.  and  P.  400  /.  each. 
On  JFJ8  death,  P.  and  JP.'s  personal  representatives  claimed 
payment  of  all  the  arrears  out  of  the  then  enlarged  income 
of  the  residue. 

Held  by  the  Lords  (varying  interloeutors  of  the  Court  below) 
that  F.  and  P.  were  entitled  to  payment  of  400  iL  eacli^ 
only  in  those  years  in  which  the  income  of  the  residue  was 
sufficient :  that  when  in  any  year  that  income  was  more 
than  sufficient^  the  excess  belonged  to  the  residuary  lega- 
tees :  that  on  F.*b  death  half  the  capital  of  the  residue 
became  divisible  among  them,  and  then  P.  became  entitled 
to  the  income  in  each  year  of  the  other  half;  but  when  in 
any  year  this  income  exceeded  400  /.,  the  excess  belonged 
to  the  residuary  legatees,  and  neither  P.  nor  P.'s  repre* 
sentatives  were  entitled  to  any  payment  of  arrears.—- Ca«i- 
maijor  v.  Pearson^  p.  69. 

No  benefit  accrued  to  the  residuary  legatees  from  the  lapse 
of  the  annuity  to  2?.,  except  when  thereby  the  income  of 
the  residue  exceeded  the  amount  of  the  two  subsisting 
•  annuities. — Id.  ibid. 

d.  A  Scotchman  in  Calcutta  opened  an  account  with  a  bank- 
ing and  agency  house  there  in  1766 ;  and  died  in  1810, 
having  been  insane  firom  1703.  A  partner  in  the  house, 
being  in  Scotland  in  1812,  enclosed,  in  a  letter  to  the  cus- 
tomer's relatives  there,  an  account  current  with  him  firom 
1787  to  1310,  signed  by  the  firm,  bringing  out  annual 
balances  in  his  favour,  composed  of  annual  accumulations 
of  Indian  interest,  the  last  balance  expressed  **  to  bear  in- 
tercut at  9  per  cent,  per  annum/'    In  1836,  the  customer's 
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ment  to  this  effect ;  but  I  am  glad  to  think  that,  by        1842. 
consent,  the   decree  will  stand  for  a  specific  per-      whitb 
formance,  according  to  the  terms  of  the  agreement, 
without  any  abatement,  the  Respondent  paying  the 
costs  of  the  suit  in  the  Court  of  Chancery. 

Lord  Brougham :— The  reason  why  I  made  a  re- 
ference to  the  consent  of  the  Appellant,  was  for  the 
purpose  of  what  my  noble  and  learned  friends  have 
both  adverted  to ;  that  your  Lordships  may  not  ap- 
pear to  have  given  any  kind  of  opinion  as  to  what 
would  have  been  the  consequence  if  the  specific  per- 
formance had  been  contested.  I  apprehend  the  de- 
cree should  be  for  a  specific  performance,  it  being 
stated  the  defendant  not  objecting. 

Lord  Cottenham : — I  proposed  that  there  should  be 
a  decree  for  a  specific  performance,  the  defendant  not 
objecting. 

Mr.  Bethell : — Just  so,  my  Lords ;  the  Respondent 
asking,  and  the  defendant  not  objecting  thereto.  Then 
it  will  be  the  usual  decree,  the  Respondent  to  pay  the 
costs  of  the  suit  below. 

[It  was  ordered  and  adjudged  that  the  decree  com- 
plained of  be,  and  the  same  is  hereby  reversed.  And 
(at  the  request  of  the  Respondent,  and  the  Appellant 
not  objecting  thereto)  that  the  Respondent  shall  have 
a  specific  performance  of  the  contract  contained  in 
the  memorandum  dated  the  10th  o{  August  1838,  re- 
ferred to  in  the  decree  complained  of;  and  that  the 
Appellant  and  all  proper  parties  do  convey  the  estate 
mentioned  in  the  said  memorandum  to  the  Respon- 
dent, on  payment  by  the  Respondent  of  the  residue 
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Session),  that  the  penonal  estate  in  England  most  be 
administered  there  bj  the  administratrix,  by  yirtne  of  the 
letters  of  administration. — Pretton  ▼.  Melville^  p.  1. 

AGENT.   &e  Babbisteb  AHD  CuBHT.   Lahdlobd  ak d  Tbitaiit. 

AGREEMENT. 

1 .  P.  being  seised  of  an  estate  by  lease  for  lives  renewable  for 
ever,  subject  to  a  rent  eqoal  in  amount  to  a  rent  which  a 
subtenant  paid  him  for  part  of  the  estate,  agreed  in  writing 
to  let  the  other  part  of  the  estate  in  his  own  possession  to 
D^  his  brother,  for  the  lives  of  2>.  and  two  others,  and  the 
life  of  the  survivor,  free  from  rent  and  assessments  during 
2>.'s  life,  to  be  subject  to  a  rent  of  860  /.  during  the  other 
lives  or  life  surviving  2>. :  leases  to  be  executed  at  the 
request  of  either  party.  A  memorandum  was  added  of 
the  same  date,  signed  by  both  parties,  stating  **  rent  to  be 
payable  half-yearly,  every  1st  of  May  and  1st  of  November 
henceforward.''  Prior  to  the  agreement,  D.  being  elected 
Member  of  Parliament  for  a  city,  was  required  to  take  the 
Members'  qualification  oath ;  and  a  petition  was  threatened 
against  his  return  for  want  of  qualification,  but  was  aban- 
doned at  the  date  of  the  agreement  P.  died  intestate, 
without  executing  a  lease  or  parting  with  possession. 
Held  by  the  Lords  (affirming  a  decree  which  had  dis- 
missed a  bill  filed  by  2>.  against  P.'s  heir  at  law,  for  specific 
performance),  that  the  circumstances  and  evidence  showed 
that  the  object  of  the  agreement  was  to  give  2>.  a  qualifi- 
cation for  Parliament;  that  no  interest  in  the  property 
passed,  and  that  the  parties  never  intended  that  the  agree- 
ment should  be  executed ;  and  therefore  the  execution  of 
it  could  not  be  enforced,  either  as  an  agreement  for  valu- 
able consideration  (which  was  the  case  made  by  the  bill) 
or  as  a  gift. — Cdllaglum  v.  Callagharij  p.  374. 

2.  N.  obtained  a  patent  for  the  application  of  the  principle  of 
smelting  iron  by  the  use  of  heated  air  applied  to  furnaces. 
B.  obtained  a  license  from  him  to  use  this  process,  on  the 
payment  of  1  8.  per  ton  on  the  iron  thus  smelted.  Disputes, 
and  then  litigation,  arose  between  them,  and  it  was  agreed 
by  an  instrument  in  writing,  dated  11th  November  1833 
(which  recited  the  previous  circumstances),  that  both  par- 
ties should  withdraw  their  law  processes  ;  that, — **  in  con- 
sideration of  the  present  payment  of  100  /.  to  be  accepted 
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by  N,  in  full  of  1  s.  per  ton  on  the  whole  iron  smelted  from 
the  erection  of -B.*8  works  up  to  the  11th  day  of  November 
current,  and  in  consideration  of  the  payment  of  1  s.  per 
ton  upon  the  whole  iron  which  shall  be  smelted  from  the  . 
11th  of  November  current  till  the  expiry  of  the  letters 
patent,  by  the  use  of  heated  air  in  any  of  the  modes  hereto- 
fore applied,  or  in  any  other  mode  falling  under  the  said 
patent,"— iV.  should  grant  to  B,  a  license,  which  further 
on  in  the  agreement  was  described  to  relate  to  '*  the  appli- 
cation or  use  of  heated  air  in  any  of  the  modes  heretofore 
practised  at  S,*3  works,  or  in  any  other  mode  falling  under 
the  description  in  the  said  patent,  or  in  the  specification 
thereof."  N.  afterwards  instituted  a  suit  to  compel  B.  to 
perform  this  agreement.  S,  instituted  a  cross  suit  to  sus- 
pend ^.'s  proceedings,  on  the  ground  that  the  process  of 
smelting  by  heated  air,  used  at  j^.'s  works,  did  not  fall 
within  the  patent.  Held  by  the  Lords,  affirming  the 
decree  of  the  Court  of  Session,  that,  afler  this  agreement, 
B,  could  not  set  up  such  a  defence  to  the  claim  of  N,  — 
Baird  v.  NeUson,  p.  726. 

ANNUITANTS. 

A  testator  gave  his  whole  estate  to  trustees  to  sell,  and,  afler 
payment  of  debts,  expenses,  and  certain  legacies,  to  pay 
out  of  the  residue  two  annuities  of  400  /.  each  to  F.  and 
P.,  and  one  of  200  L  to  B.^  for  their  respective  lives.  And 
for  the  better  fulfilment  of  that  purpose,  he  directed  them 
to  vest  sufficient  capital  sums  on  securities ;  and  if  the 
residue  should  not  be  sufficient,  to  vest  whatever  residue 
might  be,  and  pay  the  dividends  to  the  annuitants  in  the 
same  proportions ;  and  if  more  than  sufficient,  to  vest  the 
surplus,  and  divide  it  and  the  capital  sums  set  apart  for 
the  annuities,  as  the  same  should  become  tangible  by  the 
death  of  each  annuitant,  among  residuary  legatees.  B, 
predeceased  the  testator.  The  residue  did  not  yield  suffi- 
cient income  every  year  to  pay  F,  and  P,  400  L  each. 
On  the  death  of  F^  P.  and  F*s  personal  representatives 
claimed  payment  of  all  the  arrears  out  of  the  then  enlarged 
income  of  the  residue. 
Held  by  the  Lords  (varying  interlocutors  of  the  Court  below) 
that  F,  and  P.  were  entitled  to  payment  of  400  /.  each, 
only  in  those  years  in  which  the  income  of  the  residue  was 
sufficient :  that  when  in  any  year  that  income  was  more 
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than  sufficient,  the  excess  belonged  to  the  residoaiy  lega- 
tees :  that  on  JFJa  death  half  the  capital  of  the  residue 
became  divisible  among  them,  and  then  JP.  became  enti- 
tled to  the  income  in  each  year  of  the  other  half;  bot 
when  in  any  year  this  income  exceeded  400  /.,  the  excess 
belonged  to  the  residuary  legatees,  and  neither  P.  nor  JP/s 
representatiyes  were  entitled  to  any  payment  of  arrears. 
No  benefit  accrued  to  the  residuary  legatees  from  the  lapse 
of  the  annuity  to  ^.,  except  when  thereby  the  income  of 
the  residue  exceeded  the  amount  of  the  two  subsisting 
annuities. — Casatnaifor  y.  PearsaUy  p.  69. 

2.  A  lessee  of  a  Bishop's  lands  in  Ireland^  with  a  custom  of 
renewal,  granted  subleases  with  covenants  to  renew  on  pay- 
ment of  rents  and  fines.  The  subleases  became  vested  in 
i2.,  who  charged  the  lands,  and  other  lands  of  which  he 
was  seised  in  fee,  with  annuities ;  and  conveyed  both  de- 
scriptions of  lands  to  a  trustee  to  secure  the  annuities ; 
with  power,  if  they  should  be  in  arrear,  to  raise  payments 
by  sale  or  other  means,  i^.'s  interest  in  the  leasehold  and 
freehold  lands  was  assigned  to  Haig  in  1814,  and  tlie  lease 
under  the  Bishop  had  then  become  vested  in  him,  and  he 
obtained  renewals  of  it.  On  a  bill  filed  against  him  in 
1815  by  the  annuitants,  praying  a  sale  for  payment  of  ar- 
rears then  due,  orders  and  decrees  were  made,  appointing 
a  receiver  of  the  rents  and  profits  of  all  the  lands,  to  pay 
the  annuities  thereout,  and  declaring  them  to  be  a  first 
charge  on  both  description  of  lands,  and  ordering  a  sale  of 
part  to  pay  the  arrears,  unless  Haig  should  pay  the  same 
in  six  months.  On  a  supplemental  bill  by  the  annuitants, 
stating  that  they  had  discovered  that  the  subleases  had  not 
been  renewed,  and  praying  that  Haig  might  be  ordered  to 
renew  them,  a  decree  was  made  ordering  him  to  execute 
renewals  on  payment  of  the  rents  and  fines  due  to  him,  the 
same  to  be  a  first  charge  on  the  lands  in  case  of  renewal ; 
but  if  the  annuitants  should  not  pay  the  rents  and  fines, 
then  their  bill,  as  far  as  it  prayed  renewal  of  the  subleases, 
to  be  dismissed  with  costs,  and  the  freehold  lands  to  be  sold, 
subject  to  the  annuities,  for  payment  of  the  arrears.  The 
annuitants  declined  to  renew,  finding  the  proceeds  of  the 
freehold  lands  which  were  sold  a  sufficient  fund  for  their 
dividends. 

Held  (affirming  decrees  of  the  Court  of  Chancery)  that  the 
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ACCOUNTS.    See  Contract,  2. 

1.  By -4/8  will  in  1788,  his  widow,  whom  he  appointed  exe- 
cutrix, was  to  receive  400  L  a  year  for  the  maintenance  of 
herself  and  their  children,  but  only  60  /.  a  year  for  herself 
if  she  married  again.  She  proved  the  will,  and  was  ap- 
pointed receiver  of  her  children's  fortunes :  she  married 
again  in  1791,  but  concealing  her  marriage,  passed  her 
accounts  as  widow,  taking  credit  for  the  400/.  a  year. 
On  her  death  in  1794,  B,  her  second  husband  administered 
to  her  and  to  her  first  husband'^  estate ;  and  having  been 
also  appointed  receiver  of  the  children's  fortunes,  passed 
his  accounts  in  continuation  of  the  widow's,  without  ac- 
knowledging their  marriage.  All  the  children  having 
attained  their  majority  in  1802,  disputed  JS.'s  accounts, 
which  were  then  referred  to  arbitration.  C,  the  eldest  of 
the  children,  married  before  the  award  was  made,  and  one 
of  the  arbitrators  was  a  trustee  of  her  settlement:  her  mar- 
riage also  was  concealed  from  the  Court,  and  the  accounts 
afterwards  passed  described  her  by  her  maiden  name.  J3. 
paid  her  husband,  as  if  under  the  award  and  in  ignorance 
of  the  settlement,  sums  of  money  which  ought  to  have  been 
applied  to  the  trusts  of  the  settlement.  Held  (reversing 
decrees  made  on  a  bill  filed  by  C.  and  her  children  in 
1886,  against  B.  and  the  trustee),  that  all  the  accounts  of 
A*s  estate  should  be  again  taken  by  the  Master  without 
regard  to  the  award,  or  to  the  accounts  passed  subsequently 
to  C.'s  marriage :  that  JS.'s  estate  should  be  charged  widi 
the  difierence  between  400  L  and  60  /.,  which  his  wife  had 
received :  and  that  consideration  of  the  liabilities  of  C's 
husband,  and  of  the  trustee  under  their  marriage  settlement, 
should  be  reserved  until  after  the  rcport.<—ilf' Can  ▼. 
O'Ferrallj  p.  30. 
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acquired  an  intimate  knowledge  of  his  property  and  lia- 
bilitiesy  and  was  particularly  consulted  as  to  a  compromise 
of  securities  given  by  P,  for  a  debt  which  C  considered 
not  to  be  recoverable  to  the  full  amount,  purchased  these 
securities  for  less  than  their  nominal  amount,  without 
notice  to  P.,  after  ceasing  to  be  his  counsel.  Held  that 
C's  purchase,  while  the  compromise  proposed  by  -P.  was 
feasible,  was  in  trust  for  P.;  and  that  C.  was  entitled  only 
to  the  sum  he  had  paid,  with  interest  according  to  the 
course  of  the  Court. — Carter  v.  Palmer,  p.  667, 

BILL  OF  EXCEPTIONS.    Bee  Exceptions. 
BOND.    See  Guarantib.    Partnership. 

1.  A  partnership  composed  of  three  persons,  A.<,  B.,  and  C, 
gaye  a  joint  and  several  bond  to  a  bank,  to  cover  advances 
to  be  made  to  them  by  the  bank  on  a  cash  credit:  A.  died. 
S.f  the  son  and  heir  of  ^.,  within  one  year  after  his  father's 
death,  gave  to  the  bank  a  heritable  bond  over  his  &ther's 
estates,  for  securing  payment  of  advances  to  be  made  by 
the  bank.  Held  that  this  was  a  bond  for  his  own  and  not 
for  his  father's  debts,  and  was  consequently  void  under  the 
Scotch  Act  of  1661,  as  a  bond  granted  by  the  heir  within 
one  year  of  the  ancestor's  death.— i2(>^a/  Bank  of  Scot' 
land  V.  Christie,  p.  214. 

2.  In  construing  an  agreement  in  the  form  of  a  bond,  in  which 
a  surety  became  liable  for  the  due  fulfilment  of  an  agent's 
duties  therein  particularly  enumerated,  a  general  clause  in 
the  obligatory  part  of  the  bond  must  be  interpreted  strictly, 
and  controlled  by  reference  to  the  prior  clauses  specifying 
the  extent  of  the  agency 

Held  accordingly  (affirming  the  judgment  of  the  Court  of 
Session),  that  monies  received  by  an  agent  on  account  of 
his  employers  during  the  time  of  his  agency,  but  not  in  pur- 
suance of  the  particular  agency  disclosed  to  the  surety  by 
the  specified  conditions  in  the  bond,  were  not  covered  by 
the  surety's  obligations  "  that  during  the  whole  time  the  said 
J,  D.  B.  (the  agent)  shall  continue  to  act  as  agent  fore- 
said, in  consequence  of  the  above-recited  agreement,  he 
shall  well  and  truly  account  for  and  pay  to  us  (the  em- 
ployers) all  sums  of  money  received  by  him  on  our 
account." — Napier  v.  Bruce,  p.  471. 
CLIENT.     See  Barrister  and  Cusnt. 
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relatives  obtained  administration  of  his  estate,  and  prose- 
cuted actions  which  had  been  before  commenced  in  the 
Scotch  Courts,  on  the  account  current,  against  another 
partner  who  joined  the  firm  in  1798,  and  continued  a 
partner  through  several  changes  till  1820,  when  he  retired 
to  his  estates  in  Scotland ;  and  they  claimed  interest  at 
9  per  cent,  upon  the  last  balance  in  1810,  and  upon  the 
annual  accumulations  thereof  since. 

Held  by  the  Lords,  first  (concurring  with  the  Court  below), 
that  a  debt  was  sufiiciently  constituted  against  the  firm  by 
the  account  rendered  by  diem,  together  with  interest  at  9 
per  cent  on  the  last  baknce  in  1810,  down  to  final  decree ; 
and  that  one  partner  was  bound  by  the  account  so  ren- 
dered ;  secondly  (difiiering  from  the  Court  below),  that  the 
debt  did  not  carry  compound  interest  from  1810. — JFer- 
gusson  v.  Fjjffe,  p.  121. 

There  cannot  be  a  title  to  compound  interest  without  a  con- 
tract, express  or  implied,  or  custom. — Id.  ibid. 

By  the  law  o£  JEnglandj  a  contract  for  compound  interest 
is  not  valid,  except  in  mercantile  accounts  current  for 
mutual  transactions.— Ji.  ibid^ 

ACT  OF  PARLIAMENT. 

A  party  interested  in  the  subject-matter  of  a  private  Act  of 
Parliament  will  have  his  rights  afiected  by  its  provisions, 
though  it  may  have  been  introduced  and  passed  without 
notice  duly  given  to  him. — Edinburgh  RaUway  Company 
V.  WauchopCf  p.  710. 

ADMINISTRATION.    See  Domicile.    Jubisdiction. 

The  persons  named  as  trustees  and  executors  in  the  will  of 
a  domiciled  Scotchman  having  declined  to  act,  his  next  of 
kin  obtained  letters  of  administration  of  his  personal  estate 
in  England  from  the  proper  Ecclesiastical  Court  there, 
and  afterwards  consented  to  the  appointment,  by  the  Court 
of  Session  in  Scotland^  of  other  persons  as  trustees  and 
executors,  in  place  of  those  named  in  the  will,  with  all  the 
powers  that  had  been  thereby  given  to  them.  These  trus- 
tees so  appointed  raised  an  action  in  the  Court  of  Session 
against  the  administratrix,  calling  on  her  to  transfer  to 
them  the  personal  estate  possessed  by  her  under  the  ad- 
ministration, and  ofiering  her  a  full  release  from  liability. 

Held  by  the  Lords  (reversing  the  decree  of  the  Court  of 
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contract  was  not  to  be  set  aside,  ^.'s  executor  was  entitled 
to  the  account  and  payment  prayed  by  his  bill. —  Vigers 
V.  Pike^  p.  662. 

CORPORATION. 

The  Act  6  &  6  TF.  4,-C.  76,  creates  a  public  trust  of  the  property 
of  municipal  corporations,  and  of  the  funds  raised  for  the 
purposes  of  the  Act,  subject,  like  other  property  held  in 
to  the  jurisdiction  of  the  Court  of  Chancery. 

Although  the  Act  contains  provisions  for  correcting  abuses  in 
respect  of  the  borough  property,  there  is  nothing  in  it  to 
exclude  the  ordinary  jurisdiction  of  the  Court  of  Chancery 
tru8t,to  prevent  breaches  of  trust. 

Held  accordingly,  by  the  Lords  (affirming  the  judgment  of  the 
Court  of  Chancery),  that  a  bond  given  by  the  town-council 
of  a  borough,  to  secure  compensation  out  of  the  borough 
fund  to  an  officer,  for  the  profits  of  offices,  some  of  which 
he  continued  to  hold,  was  in  breach  of  trust  and  illegal. 

Whether  compensation  can,  under  the  Act,  be  given  for  the 
profits  of  an  office  which  the  officer  voluntarily  resigned, 
quwre. — Parr  v.  Attomey-generaly  p.  409. 

COSTS.     See  Appeal. 

1.  A  Court  of  Appeal  will  not  entertain  an  appeal  for  costs 
alone.  ( Quare^  whether  if  a  decree  be  appealed  from  on 
the  merits,  it  is  not  competent  for  the  Respondent  to  pre- 
sent a  cross  appeal  on  the  question  of  costs.) — Some  v. 
Prlngle,  p.  264. 

2.  Where  a  party  who  is  ordered  to  pay  costs,  absents  himself 
to  avoid  personal  demand  and  service  of  the  certificate  of 
the  costs,  the  House  will  order  substituted  service  on  his 
agents  in  the  appeal. —  Carter  v.  Palmer^  p.  708. 

3.  The  House  will,  as  a  general  rule,  make  the  costs  of  an 
appeal  follow  the  affirmance  of  a  judgment  of  the  Court 
below. — Stewart  v.  Menzies,  p.  309. 

4.  Where  a  party  is  served  with  the  certificBte  of  costs  and 
personal  demand  is  made,  and  he  does  not  pay  them,  the 
House  will,  on  petition  of  the  party  entitled,  order  the  re- 
cognizances  to  be  estreated  for  the  purpose  of  enforcing 
payment  of  them,  with  costs  of  the  petition.— Ca/%^n  v. 
Callaglian^  p.  709. 

CREDITORS.     See  Assignment.     Office. 

DECLARATOR.    Se^  Jubisdiction. 
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by  N,  in  full  of  1  8.  per  ton  on  the  whole  iron  smelted  from 
the  erection  of -B/s  works  up  to  the  1 1th  day  of  November 
current,  and  in  consideration  of  the  payment  of  1  s.  per 
ton  upon  the  whole  iron  which  shall  be  smelted  from  the  . 
11th  of  November  current  till  the  expiry  of  the  letters 
patent,  by  the  use  of  heated  air  in  any  of  the  modes  hereto- 
fore applied,  or  in  any  other  mode  falling  under  the  said 
patent,"— iV,  should  grant  to  B.a,  license,  which  further 
on  in  the  agreement  was  described  to  relate  to  **  the  appli- 
cation or  use  of  heated  air  in  any  of  the  modes  heretofore 
practised  at  B.*3  works,  or  in  any  other  mode  falling  under 
the  description  in  the  said  patent,  or  in  the  specification 
thereof."  N.  afterwards  instituted  a  suit  to  compel  B.  to 
perform  this  agreement.  B.  instituted  a  cross  suit  to  sus- 
pend ^.'s  proceedings,  on  the  ground  that  the  process  of 
smelting  by  heated  air,  used  at  BJb  works,  did  not  fall 
within  the  patent.  Held  by  the  Lords,  affirming  the 
decree  of  the  Court  of  Session,  that,  after  this  agreement, 
B»  could  not  set  up  such  a  defence  to  the  claim  of  N,  — 
Baird  v.  NeiUorij  p.  726. 

ANNUITANTS. 

A  testator  gave  his  whole  estate  to  trustees  to  sell,  and,  after 
payment  of  debts,  expenses,  and  certain  legacies,  to  pay 
out  of  the  residue  two  annuities  of  400  /.  each  to  F,  and 
P.,  and  one  of  200  L  to  J3.,  for  their  respective  lives.  And 
for  the  better  fulfilment  of  that  purpose,  he  directed  them 
to  vest  sufficient  capital  sums  on  securities ;  and  if  the 
residue  should  not  be  sufficient,  to  vest  whatever  residue 
might  be,  and  pay  the  dividends  to  the  annuitants  in  the 
same  proportions ;  and  if  more  than  sufficient,  to  vest  the 
surplus,  and  divide  it  and  the  capital  sums  set  apart  for 
the  annuities,  as  the  same  should  become  tangible  by  the 
death  of  each  annuitant,  among  residuary  legatees.  B, 
predeceased  the  testator.  The  residue  did  not  yield  suffi- 
cient income  every  year  to  pay  F.  and  P.  400  L  each. 
On  the  death  of  P.,  P.  and  P.'s  personal  representatives 
claimed  payment  of  all  the  arrears  out  of  the  then  enlarged 
income  of  the  residue. 
Held  by  the  Lords  (varying  interlocutors  of  the  Court  below) 
that  F.  and  P.  were  entitled  to  payment  of  400  L  each, 
only  in  those  years  in  which  the  income  of  the  residue  was 
sufficient :  that  when  in  any  year  that  income  was  more 
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than  sufficient,  the  excess  belonged  to  the  residnarj  le^- 
tees :  that  on  jP/s  death  half  the  capital  of  the  residue 
became  divbible  among  them,  and  then  jP.  became  enti- 
tled to  the  income  in  each  jear  of  the  other  half;  but 
when  in  any  year  this  income  exceeded  400  /.,  the  excess 
belonged  to  the  residuary  legatees,  and  neither  P.  nor  P*% 
representatiyes  were  entitled  to  any  payment  of  arrears. 
No  benefit  accrued  to  the  residuary  legatees  firom  the  lapse 
of  the  annuity  to  J3.,  except  when  thereby  the  income  of 
the  residue  exceeded  the  amount  of  the  two  subsisting 
annuities.— duoma^or  y.  Pearson^  p.  69. 

2.  A  lessee  of  a  Bbhop's  lands  in  Ireland^  with  a  custom  of 
renewal,  granted  subleases  with  coyenants  to  renew  on  pay- 
ment of  rents  and  fines.  The  subleases  became  yested  in 
JR.,  who  charged  the  lands,  and  other  lands  of  whicli  be 
was  seised  in  fee,  with  annuities ;  and  conyeyed  both  de- 
scriptions of  lands  to  a  trustee  to  secure  the  annuities ; 
with  power,  if  they  should  be  in  arrear,  to  raise  pa}'ment5 
by  sale  or  other  means.  R*%  interest  in  the  leasehold  and 
freehold  lands  was  assigned  to  Haig  in  1814,  and  the  lease 
imder  the  Bishop  had  then  become  yested  in  him,  and  be 
obtained  renewals  of  it.  On  a  bill  filed  against  him  in 
1815  by  the  annuitants,  praying  a  sale  for  payment  of  ar- 
rears then  due,  orders  and  decrees  were  made,  appointing 
a  receiyer  of  the  rents  and  profits  of  all  the  lands,  to  paj 
the  annuities  thereout,  and  declaring  them  to  be  a  first 
charge  on  both  description  of  lands,  and  ordering  a  sale  of 
part  to  pay  the  arrears,  unless  Haig  should  pay  the  same 
in  six  months.  On  a  supplemental  bill  by  the  annuitants, 
stating  that  they  had  discoyered  that  the  subleases  had  not 
been  renewed,  and  praying  that  Haig  might  be  ordered  to 
renew  them,  a  decree  was  made  ordering  him  to  execute 
renewals  on  payment  of  the  rents  and  fines  due  to  him,  tbe 
same  to  be  a  first  charge  on  the  lands  in  case  of  renewal ; 
but  if  the  annuitants  should  not  pay  the  rents  and  fines, 
then  their  bill,  as  far  as  it  prayed  renewal  of  the  subleases, 
to  be  dismissed  with  costs,  and  the  freehold  lands  to  be  »>ld, 
subject  to  the  annuities,  for  payment  of  the  arrears.  The 
annuitants  declined  to  renew,  finding  the  proceeds  of  the 
freehold  lands  which  were  sold  a  sufficient  fund  for  their 
diyidends. 

Held  (affirming  decrees  of  the  Court  of  Chancery)  that  the 


INDEX.  807 

annuitants  ought  not  to  be  compelled  to  renew  the  sub- 
leases ;  and  that  Haig  was  not  entitled  injustice  or  in  point 
of  form  to  be  reimbursed  by  them  personally,  or  out  of  the 
produce  of  the  freehold  lands,  for  the  rents  paid  to  them  by 
the  receiver  out  of  the  leasehold  lands. — Haig  v.  Homan^ 
p.  821. 

APPEAL.    See  Costs.    Practicb. 

A  Court  of  Appeal  will  not  entertain  an  appeal  for  costs 
alone. — Home  v.  Pringle^  p.  266.  Qtuere,  whether,  when 
an  appeal  has  been  presented  on  the  merits,  the  Court  will 
entertain  a  cross  appeal  on  the  question  of  costs.— /J.  ibid. 

The  House  of  Lords  will  not  hear  an  appeal  against  any 
decree  or  order  of  any  branch  of  the  Court  of  Chancery, 
unless  it  has  been  inroUed. — Andrerves  v.  Walton,  p.  467. 

ASSIGNMENT. 

A.  executed  a  deed,  conveying  and  assigning  his  property 
to  trustees,  for  the  benefit  of  creditors.  The  operative  part 
of  the  deed  was  in  these  words : — "  All  and  sundry  superi- 
orities, lands  and  heritages,  debts  heritable  and  moveable, 
and  whole  goods,  gear,  sums  of  money,  and  effects  ;  and  in 
general  my  whole  means  and  estate,  heritable  and  move- 
able, of  whatever  nature  or  denomination,  or  wherever 
situated,  presently  belonging  to  me.'^  Held  that  these 
words  did  not  pass  the  profits  of  a  public  office  at  that  time 
filled  by  the  grantor.  Semble,  that  the  profits  of  a  public 
office  cannot  be  assigned  for  the  benefit  of  creditors. — Hill 
V.  Paul,  p.  296. 

ATTORNEY.    See  Barrister  and  Clibict. 

AWARD.    See  Accounts,  1. 

A  submission  by  a  woman  lo  arbitration  is  revoked  by  her 
marriage  before  the  award  is  made. — M*Cany,  O^Fei-rall, 
p  80. 

BANK.    See  Partnership. 

BARRISTER  AND  CLIENT. 

The  employment  of  counsel  as  confidential  legal  adviser  disa- 
bles him  from  purchasing  for  his  own  benefit  charges  on  his 
client's  estates,  without  his  permission :  and  although  the  con- 
fidential employment  ceases,  the  disability  continues  as  long 
as  the  reasons  on  which  it  is  founded  continue  to  operate. 

C.,  a  barrister,  who  had  been  for  several  years  confidential  and 
advbing  counsel  to  P.,  and  had,  by  reason  of  that  relation, 
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his  father's  death,  gave  to  the  bank  a  heritable  bond  over 
his  father's  estates,  for  securing  payment  of  advances  to  be 
made  by  the  bank.  Held,  that  this  was  a  bond  for  his  own, 
and  not  for  his  father's  debts ;  and  was  consequently  void 
under  the  Scotck  kct  of  1661,  as  a  bond  granted  by  the 
heir  within  one  year  of  the  ancestor's  deaths — Bank  of 
Scotland  v.  Christie,  p.  214. 

HEIR  OF  ENTAIL. 

A  trust  disposition  and  deed  of  settlement  conveyed  gene- 
rally  the  truster's  whole  heritage  to  trustees,  containing  no 
precept  of  sasine,  but  surrogating  the  trustees  in  place  of 
the  truster,  and  binding  him  and  his  heirs  to  complete 
titles  and  convey  to  the  trustees ;  he  reserving  to  himself 
power  to  execute  entails  of  parts  of  his  fee-simple  lands, 
but  declaring  them  to  be  suspended  during  the  continuance 
of  the  trust,  except  as  to  rights  of  patronage;  and  he 
executed  such  entails  with  precepts  of  sasine.  Ailer  his 
death,  the  trustees  named  in  the  deed  having  declined 
to  accept  the  trusts,  the  first  heiress  of  entail  made  up 
titles,  and  was  duly  infefi  heiress  of  entaiL  Trustees  after- 
wards appointed  by  the  Court  with  her  consent,  and  with 
all  the  powers  given  to  those  who  declined  to  act,  raised  an 
action  of  constitution  and  declarator  against  the  heiress  of 
line,  and  called  the  heiress  of  entail  as  defender. 

Held  by  the  Lords  (affirming  the  decree  of  the  Court  of 
Session),  that  it  was  not  competent  for  the  heiress  of 
entail  to  oppose  the  completion  of  feudal  titles,  by  the 
trustees,  to  the  whole  of  the  lands  comprised  in  the  trust 
disposition ;  and  that  they  (provided  they  were  duly  ap- 
pointed) were  entitled  to  a  conveyance  of  the  whole  lands, 
according  to  the  intent  of  the  trust  disposition,  but  with- 
out prejudice  to  the  rights  of  any  party. — Preston  v.  Mel- 
ville,  p.  16. 

INFANT. 

An  order  directing  an  issue  *^  with  the  consent  of  all  parties 
in  the  cause,"  is  erroneous,  so  far  as  it  purports  to  be  with 
the  consent  of  an  infant  party.  Quisre,  whether  if  the 
infant  gave  consent,  he  is  bound  by  it  ?  But  if  the  order 
for  the  issue  was  a  right  order  to  be  made  if  the  infant 
had  not  consented,  it  is  immaterial  whether  he  ought  to  be 
bound  by  the  consent  or  not ;  especially  as  he  was  relieved 
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COMPANY.       See  Contract,  2.      Decree.      Jurisdiction. 
Notice. 

COMPENSATION.    See  Corporation.    Vendor  and  Pur- 
chaser. 

Whether  compensation  can,  under  the  Municipal  Corporation 
Act,  be  ^iven  for  the  profits  of  an  office  which  the  officer 
voluntarily  resigned,  qiusre. — Parr  v.  The  Attorney-gene- 
ral,  p.  409. 

CONTRACT. 

1.  The  law  of  the  country  where  a  contract  is  made  or  is  to  be 
performed,  furnishes  the  rules  for  expounding  the  nature 
and  extent  of  its  obligations.  But  the  law  of  the  country 
where  it  is  sought  to  enforce  performance  of  a  contract, 
governs  all  questions  as  to  the  remedy  and  mode  of  proceed- 
ing, including  lapse  of  time. — Fergiisson  v.  Fyffe^  p.  121. 

2.  A,  agreed  with  P.,  in  consideration  of  166,000/.,' to  grant  to 

P.  a  lease  of  certain  mines,  as  trustee  for  a  joint-stock  com- 
pany which  P.  undertook  to  form ;  the  consideration  to  be 
paid  partly  in  shares  in  the  company,  partly  in  money  to  be 
raised  by  calls  on  the  remaining  shares.  The  lease  was 
afterwards  executed ;  and  the  company  having  been  formed, 
with  power  to  sue  and  be  sued  by  one  of  the  directors, 
entered  into  possession  and  worked  the  mines,  and  paid 
part  of  the  purchase  money.  Upon  -4.'s  death,  P.,  as  his 
executor,  filed  a  bill  against  F".,  then  managing  director  of 
the  company,  for  an  account  and  payment  of  what  remained 
due  to  A,  of  the  purchase  money.  F".  answered  and  then  filed 
a  cross  bill  on  behalt  of  the  company,  setting  forth  various 
matters  as  evidence  of  misrepresentations,  concealment,  and 
other  frauds  practised  by  A,  and  P.  on  the  company ;  and 
prayed  that  the  consideration  might  be  declared  exorbitant 
and  fraudulent,  and  that  the  company  was  entitled  to  a  valid 
lease  of  the  mines  at  their  true  reduced  value :  Or  that  the 
said  agreement  might  be  declared  fraudulent  and  void,  and 
the  company  discharged  therefrom,  and  entitled  to  a  lien  on 
^.'s  estates  for  the  payments  made  to  him. 

Held,  1st,  That  the  company  were  not  entitled  to  any  relief 
from  their  contract  by  reason  of  acts  and  misrepresentations 
which  proceeded  from  themselves,  or  were  adopted  by  them 
and  acquiesced  in  afler  full  knowledge,  while  they  continued 
to  work  and  exhaust  the  mines :  2d,  That  as  Uie  executed 

VOL.  VIII.  3  H 
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There  cannot  be  a  title  to  compound  interest  without  a  con- 
tract, express  or  implied,  or  custom. — Id.  ibid* 

By  the  law  of  Englandj  a  contract  for  compound  interest  is 
not  valid,  except  in  mercantile  accounts  current  for  mutual 
transactions. — Id,  ibid, 

ISSUE  FROM  CHANCERY. 

On  a  bill  to  carry  the  trusts  of  a  will  into  effect,  two  ques- 
tions were  raised :  one  of  law,  on  the  construction  of  the 
will ;  the  other  of  fact,  as  to  the  plaintiff's  legitimacy,  to  be 
ascertained  by  the  trial  of  an  issue.  Held,  that  the  Judge 
exercised  a  sound  discretion  in  directing  the  issue  first,  and 
declining  to  decide  the  question  of  law  until  the  plaintiff 
established  hb  right  to  ask  for  that  decision,  by  showing 
that  he  filled  the  character  he  had  assumed.  (Qti^pre, 
whether  Lord  JEldon  meant  what  was  ascribed  to  him,  as 
approving  the  contrary  practice,  in  Oordon  v.  Oordonj  3 
8w.  468. — Malone  v.  Malone^  p.  179. 

Where  a  plaintiff  claimed  as  heir  male  of  R.  JKf.,  deceased, 
stating  in  hb  bill  that  he  was  R,  M.'s  eldest  son,  bom  after 
his  marriage  with  plaintiff's  mother,  and  naming  a  specific 
date  of  the  marriage; 

Held,  1st.  That  the  question  of  plaintiff's  legitimacy  would 
be  satisfactorily  determined  by  an  issue  in  terms  "  to  try 
whether  he  was  the  heir-at-law  of  R,  M,"  &c. — Id.  ilncL 

2d.  That,  although  a  marriage  of  the  date  stated  in  the  bill, 
and  proved  by  the  depositions  of  the  witnesses  in  the 
cause,  would  disprove  the  plaintiff's  title ;  and  a  marriage  of 
a  different  date,  establishing  his  legitimacy,  was  proved  by 
the  same  witnesses  at  the  trial  of  the  issue ;  these  were  not 
sufficient  grounds  for  dismissing  the  bill  without  further 
investigation,  it  appearing  that  the  witnesses  on  both  occa- 
sions  deposed  correctly  to  the  main  facts,  but  were  under  a 
misapprehension  of  the  dates. — Id,  ibid. 

Where  a  Court  of  Equity  directs  an  issue  in  a  cause  in  which 
there  arc  many  parties,  and  selects  some  to  have  the  con- 
duct of  the  trial,  giving  all  leave  to  attend,  all  the  parties 
are  bound  by  the  result. — Id,  ibid. 

An  order,  directing  an  issue  "  with  the  consent  of  all  parties 
in  the  cause,"  is  erroneous,  so  far  as  it  purports  to  be  with 
the  consent  of  an  infant  party.  Quare,  whether,  if  the  in- 
fant gave  consent,  he  is  bound  by  it?  But  if  the  order  for 
the  issue  was  a  right  order  to  be  made  if  the  infant  had 
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DECREE. 

A  decree,  declaring  that  all  the  shareholders  in  a  company 
are  bound  to  pay  what  may  be  found  due  to  a  plaintiff,  does 
not  make  the  shareholders  personally  liable. — Vigers  v. 
Pike,  p.  662. 

DEED. 

Where  parties  to  a  deed  of  settlement  contemplate  several 
states  of  circumstances,  and  there  is  found,  on  the  face  of  the 
instrument,  a  clear  and  distinct  ezpresion  of  intention  to  pro- 
vide for  one  event,  which  has  precisely  happened,  the  terms 
of  gift  so  expressed  are  not  to  be  superseded,  nor  their  eiBTect 
destroyed,  by  any  ambiguity  of  terms  used  solely  in  refer- 
ence to  other  events  or  states  of  circumstances  which  have 
not  happened. — DiUy.  Haddington^  p.  168. 

DELAY.     See  Practice,  16. 

DEVISE. 

£,  B.  being  seised  of  certain  lands  at  JT.,  in  the  county  of  C, 
demised  them  to  S.  for  three  lives ;  8.  agreed  to  assign  the 
lease  for  lives  to  T.  67.,  and  T.  G,  entered  into  possession 
of  the  lands,  and  obtained  from  B,  B*  a  lease  of  the  same 
lands  for  999  years  at  a  peppercorn  rent  during  the  conti- 
nuance of  the  lease  for  lives,  and  afterwards  at  100  /.  a  year. 
T,  O*  having  these  interests  in  the  lands,  made  his  will,  in 
which  was  the  following  clause :  "  I  order  all  my  freehold 
interests  in  the  county  of  C7.,  &c.  except  my  interest  in  JT., 
which  I  hold  under  B.  B.y  to  be  sold,  and  the  money  aris- 
ing, &c.  to  be  divided.*'  Held,  affirming  the  decrees  of 
the  Court  of  Chancery  of  Ireland^  that  T.  6?.'s  interest  in 
the  lease  for  lives  was  disposed  of  by  this  clause  in  the 
will. — Qurly  v.  Ourly^  p.  748. 

DISTRIBUTIONS,  STATUTE  OF. 

On  the  marriage  of  A,j  a  certain  sum  was  settled  in  trust  for 
her  for  life,  **  as  and  for  her  jointure,  in  full  lieu,  bar,  and 
satisfaction  of  any  dower  or  thirds  which  she  could  or  might 
claim  at  common  law,  out  of  all  or  any  of  the  estates,  real, 
personal,  or  freehold,"  of  her  intended  husband.  Held, 
affirming  the  decree  of  the  Court  of  Chancery  of  Ireland^ 
that  this  settlement  barred  her  claim  on  the  personal  estate 
of  her  intestate  husband,  under  the  Statute  of  Distribu- 
tions.—(?wr/y  V.  Qurly,  p.  743. 

3  H  2 
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DOMICILE. 

The  law  of  the  domicile  of  a  deceased  person  governs  the 
succession  to  his  personal  estate,  wherever  situated ;  but 
the  estate  itself  must  be  administered  in  the  country  in 
which  possession  is  taken  of  it  under  lawful  authority. — 
Preston  v.  MelmUey  p.  1. 

DOWER. 

On  the  marriage  of  A,^  a  certain  sum  was  settled  in  trust  for 
her  for  life,  ^'  as  and  for  her  jointure,  in  full  lien,  bar,  and 
satisfaction  of  any  dower  or  thirds  which  she  could  or 
might  claim  at  common  law,  out  of  all  or  any  of  the 
estates,  real,  personal,  or  freehold,"  of  her  intended  hus- 
band. Held,  affirming  the  decree  of  the  Court  of  Chan- 
cery of  Ireland,  that  this  settlement  barred  her  claim  on 
the  personal  estate  of  her  intestate  husband»  under  the 
Statute  of  Distributions.  —  6/ttr/y  v.  Gurly^  p.  741. 

ENROLMENT.    See  Appeal,  2.     Practice,  16. 

EQUITY.    See  Agreement.    Contract,  2.     Puacticb. 

In  equity  there  is  a  marked  distinction  between  what  is 
necessary  to  resist  a  suit  for  specific  performance  of  a  con- 
tract, and  a  suit  founded  on  a  contract  executed.^ — Vigert 
V.  Pihe^  p.  646. 

EVI DENC E.    8ee  Patent. 

The  book  kept  at  the  British  Ambassador's  hotel  in  Paris, 
in  which  the  Ambassador's  chaplain  makes  and  subscribes 
entries  of  all  marriages  of  British  subjects,  celebrated  by 
him,  has  not  the  authenticity  of  an  English  parish  register. 
An  attested  copy  of  an  enfry  in  it,  is  not  admissible  to 
prove  a  marriage. — Althone  Peerage^  p.  262. 

EVIDENCE  IN  PEERAGE  CASES.    See  Peerage. 

EXCEPTIONS,  BILL  OF. 

A  landlord  having  obtained  sequestration  of  his  tenants* 
crop  and  stock  for  arrears  of  rent,  the  tenants'  agent  offered 
to  advance  the  arrears  and  expenses  on  the  landlord's 
granting  him  assignation  to  the  sequestration;  and  on 
the  landlord's  declining,  repeated  his  offer  to  pay  the 
whole  money  for  which  warrant  had  been  taken  to  sell 
The  landlord  after  four  days  accepted  the  offer,  and  engaged 
to  grant  the  agent  the  assignation,  to  the  end  he  might 
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operate  his  payment  from  the  tenants.  In  an  action  for 
damages  brought  by  the  tenants  against  the  landlord^  an 
issue  having  been  directed  to  try  **  whether  he  had  wrong- 
fully failed  to  relieve  the  crop  and  stock  from  the  seques- 
tration, to  their  injury/'  the  Judge  at  the  trial  directed  the 
jury  that  the  sequestration  ought  to  have  been  withdrawn 
after  the  tenders,  and  not  having  been  withdrawn  till  the 
expiration  of  four  days  afler  the  second  tender*  the  landlord 
was  in  law  responsible  to  the  tenants.  An  exception  to 
that  direction  was  disallowed  by  the  Court  of  Session,  not 
affirming  that  the  Judge  was  right  •  on  the  point  of  law, 
but  holding  the  direction  to  be  warranted  by  the  circum- 
stances. 

Held  by  the  Lords  (reversing  that  judgment),  that  unless  the 
law  as  laid  down  by  the  Judge  was  correct,  his  direction 
was  exceptionable,  and  could  not  be  supported  on  other 
grounds  dehors  the  bill  of  exceptions.— Gor(fon  v.  Ghra' 
havHy  p.  107. 

In  the  Lord  Chancellor's  opinion,  the  offers  made  bj  the 
agent  did  not  raise  a  responsibility  on  the  landlord  to  with- 
draw the  sequestration. — Id.  ibid. 

Qtuer€j  whether  a  landlord  is  bound  by  any  offers  to  assign 
sequestration  of  his  tenant's  stock  to  a  third  party. — Id, 
ibid* 

GUARANTIE. 

A  partnership  composed  of  three  persons,  Aj  5.,  and  C,gave 
a  joint  and  several  bond  to  a  bank,  to  cover  advances  to  be 
made  to  them  by  the  bank  on  a  cash  credit ;  and  in  that 
bond  two  estates  held  by  A.  were  specially  named  as  part 
securities  for  these  advances :  A,  died.  Held,  that  by  his 
death  the  partnership  was  dissolved,  and  the  security,  so 
far  as  his  estates  were  concerned,  was  no  further  continued ; 
no  arrangement  between  the  surviving  partners,  or  between 
them  and  the  bank,  for  the  purpose  of  settling  the  general 
accounts,  being  capable  of  affecting  the  security. 

After  the  death  of  A,  the  bank  continued  as  before  its  deal- 
ings with  the  partnership,  then  constituted  by  S,  and  C  ; 
and  at  a  certain  period  payments  made  to  the  bank  ba- 
lanced the  debt  due  to  it  at  the  time  of  ^.'s  death.  Held, 
that  the  separate  liability  of  ^.'s  estates  was  thereby  dis- 
charged.   B.f  the  son  and  heir  of  J..,  within  one  year  afier 

ana 
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his  fetlier'B  death,  gave  to  the  bank 
hilt  ftther'B  estates,  for  securing  payi 
made  by  the  bank.  Held,  that  this  v 
and  not  for  his  father's  debts ;  and  1 
under  the  Scotch  A.ct  of  1661,  as  a 
heir  within  one  year  of  the  ancestc 
Scotland  v,  Ckrutie,  p.  214. 

HEIR  OF  ENTAIL. 

A  trust  disposition  and  deed  of  settle 
rally  the  truatej^s  whole  heritage  to  t 
precept  of  sasine,  but  sorrogadng  tl 
the  truster,  and  binding  him  and 
titles  and  convey  to  the  trustees;  1 
power  to  execute  entailn  of  parts  ol 
but  declaring  them  to  be  suspended  C 
of  the  trust,  except  as  to  rights  o 
executed  such  entails  with  precepts 
death,  the  trustees  named  in  the  < 
to  accept  the  trusts,  the  first  heire 
titles,  and  was  duly  infeft  heiress  of 
wards  appointed  by  the  Court  with 
all  the  powers  given  to  those  who  de 
action  of  constitution  and  declaratoi 
line,  and  called  the  heiress  of  entail 
Held  by  the  Lords  (affirming  the  d 
Session),  that  it  was  not  competo 
entail  to  oppose  the  completion  of 
trustees,  to  the  whole  of  Uie  lands  < 
disposition;  and  that  they  (providt 
pointed)  were  entitled  to  a  conveyai 
according  to  the  intent  of  the  trust 
out  prejadicc  to  the  rights  of  any  pa 
ville,  p.  16. 

INFANT. 

An  order  directing  an  issue  "  with  the 
in  the  cause,"  is  erroneous,  so  lar  at 
(he  consent  of  an  infant  party.  C 
in&nt  gave  consent,  he  is  bound  by 
for  the  issue  was  a  right  order  to 
had  not  consented,  it  is  immaterial  ^ 
bound  by  the  consent  or  not ;  especii 
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from  the  effect  of  the  consent,  by  being  allowed,  on  com- 
ing of  age,  to  make  a  new  defence. — Malone  v.  Maloney 
p.  179. 

QiuBre,  whether  it  is  clear  on  the  aathorities,  that  an  infant 
defendant,  in  a  case  such  as  this,  is  entitled,  afler  coming 
of  age,  to  put  in  a  new  answer  and  make  a  new  defence  ? — 
Id.  ibid. 

INTENTION. 

Where  parties  to  a  deed  of  settlement  contemplated  several 
states  of  circumstances,  and  there  is  found  on  the  face  of 
the  instrument  a  clear  and  distinct  intention  to  provide  for 
one  event,  which  has  precisely  happened,  the  terms  of  gift 
so  expressed  are  not  to  be  superseded,  nor  their  eflTect 
destroyed,  by  any  ambiguity  of  terms  used  solely  in  refer- 
ence to  other  events  or  states  of  circumstances  which  have 
not  happened. — DiU  v,  Haddington  (^Earl)y  p.  168. 

INTEREST. 

A  Scotchman  in  Calcutta  opened  an  account  with  a  banking 
and  agency  house  there  in  1786 ;  and  died  in  1810,  having 
been  insane  from  1793.  A  partner  in  the  house,  being  in 
Scotland  in  1812,  enclosed,  in  a  letter  to  the  customer's 
relatives  there,  an  account  current  with  him  from  1787  to 
1810,  signed  by  the  firm,  bringing  out  annual  balances  in 
his  favour,  composed  of  annual  accumulations  oi  Indian 
interest,  the  last  balance  expressed  "  to  bear  interest  at  9  per 
cent,  per  annum."  In  1835,  the  customer's  relatives  ob- 
tained administration  of  his  estate,  and  prosecuted  actions, 
which  were  before  commenced  in  the  Scotch  Courts,  on 
the  account  current,  against  another  partner  who  joined 
the  firm  in  1793,  and  continued  a  partner  through  several 
changes  till  1820  ;  and  they  claimed  interest  at  9  per  cent, 
upon  the  last  balance  in  1810,  and  upon  the  annual  accu- 
mulations thereof  since. 

Held  by  the  Lords,  Jirst  (concurring  with  the  Court  below), 
that  a  debt  was  sufficiently  constituted  against  the  firm  by 
the  account  rendered  by  them,  together  with  interest  at 
9  per  cent  on  the  last  balance  in  1810,  down  to  final  decree : 
and  that  one  partner  was  bound  by  the  account  so  rendered ; 
secondly  (differing  from  the  Court  below),  that  the  debt 
did  not  carry  compound  interest  from  1810. — Fergmson 
V.  Fifffcy  p.  121. 

3  H  4 
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liamentSy  he  was  summoned,  but  there  was  no  proof  that 
he  sat  in  any  of  them. 

Held  that  it  might  be  well  presumed  that  John  de  H.  sat  in 
the  Parliament  of  the  1 8th  of  Edw.  1,  in  pursuance  of  a 
summons,  on  the  principle  that  omnia  presumtmtur  legitime 
facta  donee  prohetur  in  contrarium. — Id.  ibid. 

Length  of  time  is  no  bar  to  a  claim  to  a  dignity ;  jet  if  a 
series  of  persons,  of  right  entitled  to  it,  do  not  enjoy  it,  or 
assert  their  right,  a  presumption  may  arise  against  the 
right,  on  claim  by  their  descendants,  unless  the  absence  of 
enjoyment  or  claim  is  satisfactorily  accounted  for. 

Where  450  years  elapsed  from  the  death  of  the  last  possessor 
of  a  dignity,  and  during  250  years  a  question  was  pending 
whether  the  heirs  male  of  the  half  blood,  or  the  heirs  female 
of  the  whole  blood,  were  entitled  to  succeed,  and  before 
that  question  was  determined  the  dignity  fell  into  abeyance, 
and  remained  in  that  state  for  the  residue  of  the  time, — 

Held  that  those  were  sufficient  reasons  to  rebut  the  presump- 
tion arising  from  the  long  omission  to  enjoy  or  claim  the 
dignity.— /rf.  ibid. 

The  doctrine  itkatpossemofratris,  though  applicable  to  lands, 
does  not  affect  the  descent  of  a  dignity  by  writ,  was  con- 
firmed.— Id.  ibid, 

PERSONALTY,  WHERE  ADMINISTERED. 

The  persons  named  as  trustees  and  executors  in  the  will  of  a 
domiciled  Scotchman  having  declined  to  act,  his  next  of 
kin  obtained  letters  of  administration  of  his  personal  estate 
in  England  from  the  proper  Ecclesiastical  Court  there, 
and  afterwards  consented  to  the  appointment,  by  the  Court 
of  Session  in  Scotland^  of  other  persons  as  trustees  and 
executors  in  place  of  those  named  in  the  will,  with  all  the 
powers  that  had  been  thereby  given  to  them.  These  trus- 
tees so  appointed  raised  an  action  in  the  Court  of  Session 
against  the  administratrix,  calling  on  her  to  transfer  to 
them  the  personal  estate  possessed  by  her  under  the  admi- 
nistration, and  offering  her  a  full  release  from  liability. 

Held  by  the  Lords  (reversing  the  decree  of  the  Court  of 
Session),  that  the  personal  estate  in  England  must  be  admi- 
nistered there  by  the  administratrix,  by  virtue  of  the 
letters  of  administration. — Preston  {Lady)  v.  Melville 
{Viscount),  p.  1. 
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not  consented,  it  is  immaterial  whether  he  ought  to  be 
hound  by  the  consent  or  not ;  especially  as  he  was  relieved 
from  the  effect  of  the  consent,  by  being  allowed,  on  coming 
of  age,  to  make  a  new  defence.— Jrf.  ii?id. 

QtuBrcy  whether  it  is  clear  on  the  authorities,  that  an  infant 
defendant,  in  a  case  such  as  this,  is  entitled,  after  coming 
of  age,  to  put  in  a  new  answer  and  make  a  new  defence  ? 
— Id.  ibid. 

JURISDICTION.     See  Personal  Estate. 

1.  The  Courts  in  Scotland  have  no  power  to  appoint  persons  to 
administer  personal  property  in  England,  that  power  being 
exclusively  vested  in  the  English  Ecclesiastical  Courts ; 
and  of  that  the  Scotch  Courts  are  bound  to  take  notice. — 
Preston  v.  MelviUey  p.  1. 

2.  QiuBTCy  whether  the  Court  of  Session  has  the  power  to 
appoint  trustees,  where  the  trustees  named  by  the  author 
of  a  trust  disposition  decline  to  act.— J(i.  p.  16. 

3.  The  law  of  the  country  where  a  contract  is  made  or  is  to  be 
performed,  furnishes  the  rules  for  expounding  the  nature 
and  extent  of  its  obligations.  But  the  law  of  the  country 
where  it  is  sought  to  enforce  performance  of  a  contract, 
governs  all  questions  as  to  the  remedy  and  mode  of  proceed- 
ing, including  lapse  o£  time, -^Fergtisson  v.  Fyffe^  p.  121. 

4.  The  Act  5  &  6  TF.  4,  c.  76,  creates  a  trust  of  the  property 
of  municipal  corporations,  and  of  the  funds  raised  for  the 
purposes  of  the  Act,  subject,  like  other  property  held  in 
trust,  to  the  jurisdiction  of  the  Court  of  Chancery. 

Although  the  Act  contains  provisions  for  correcting  abuses 
in  respect  of  the  borough  property,  there  is  nothing  in 
it  to  exclude  the  ordinary  jurisdiction  of  the  Court  of 
Chancery  to  prevent  breaches  of  trust. 

Held  accordingly,  by  the  Lords  (affirming  the  judgment  of 
the  Court  of  Chancery),  that  a  bond  given  by  the  town- 
council  of  a  borough^  to  secure  compensation  out  of  the 
borough  fund  to  an  officer,  for  the  profits  of  offices,  some  of 
which  he  continued  to  hold,  was  a  breach  of  trust  and 
illegal. — Parr  v.  The  Attomey^general^  p.  409. 

6.  The  jurisdiction  of  the  Court  of  Session  is  by  the  69  Qeo.  8» 
c.  116  (the  Edinburgh  Water  Company's  Act),  taken  away 
in  "  all  actions  or  suits  relative  to  the  Act." — Balfour  v. 
Malcolniy  p.  485. 
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by  an  issue  in  terms  "  to  try  whether  he  was  the  heir-at- 
law  of  R.  Mr  &€.— J<rf.  ibid^  2d.  That,  although  a  mar- 
riage of  the  date  stated  in  the  bill,  and  proved  by  the  depo- 
sitions of  the  witnesses  in  the  cause,  disproved  the  plaintiff's 
title ;  and  a  marriage  of  a  different  date,  establishing  his 
legitimacy,  was  proved  by  the  same  witnesses  at  the  trial 
of  the  issue ;  these  were  not  sufficient  grounds  for  dismissing 
the  bill,  without  further  investigation,  it  appearing  that  the 
witnesses  on  both  occasions  deposed  correctly  to  the  main 
facts,  but  were  under  a  misapprehension  of  the  dates. — 
Id.  ibid. 

Where  a  Court  of  Equity  directs  an  issue  in  a  cause  to  which 
there  are  many  parties,  and  selects  some  to  have  the  con- 
duct of  the  trial,  giving  all  leave  to  attend,  all  the  parties 
are  bound  by  the  result. 

6.  An  order,  directing  an  issue  "  with  the  consent  of  all 
parties  in  the  cause,"  is  erroneous,  so  far  as  it  purports  to 
be  with  the  consent  of  an  infant  party.  Qvuzrey  whether, 
if  the  infant  gave  consent,  he  is  bound  by  it?  But  if  the 
order  for  the  issue  is  a  right  order  to  be  made  if  the  infant 
had  not  consented,  it  is  immaterial  whether  he  ought  to  be 
bound  by  the  consent  or  not  \  especially  as  he  was  relieved 
from  the  effect  of  the  consent,  by  being  allowed,  on  coming 
of  age,  to  make  a  new  defence. — Id.  ibid. 

QtuBTCj  whether  it  is  clear  on  the  authorities,  that  an  infant 
defendant,  in  a  case  such  as  this,  is  entitled,  aflcr  coming 
of  age,  to  put  in  a  new  answer  and  make  a  new  defence  ? — 
Id,  ibid. 

6.  If  a  party  should  make  default  on  the  day  appointed  for 
the  hearing  of  his  cause,  he  must  pay  the  opposite  party, 
not  in  default,  the  costs  of  the  day;  and  if  it  should  appear 
that  he  has  not  instructed  counsel,  for  that  day  (not  intend- 
ing to  appear  in  person),  his  cause  may  be  struck  out  of 
the  list. — Fli/)ht  v.  Tlimnas,  p.  231. 

Where  Respondents  have  different  defences,  the  House  wil 
hear  two  counsel  for  one  on  the  whole  case,  and  two  for 
the  other  on  the  points  wherein  their  defences  differ. — 
Some  V.  Pringle^  p.  265. 

7.  The  House  will  not  permit  parties  on  appeal  to  raise  objec- 
tions which  they  did  not  raise  in  the  Court  below.— JiTay 
V.  Marshall^  p.  245. 
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wrote  to  C.  S.  a  letter,  which  was  dated  in  March  1826, 
and  was  in  the  following  terms:  ^^  Christy y — You  and 
I  having  lived  together  as  man  and  wife  for  some  time,  I 
hereby  declare  you  to  be  my  lawful  wife,  in  the  event  of  a 
child  being  bom  in  consequence  of  the  present  connexion 
between  us.**  It  appeared  that  this  letter  was  not  delivered 
till  1828.  Held,  that  it  did  not  in  any  way  constitute  a 
marriage  by  the  law  of  Scotland, — Stewart  v.  Menzies, 
p.  809. 

MULTIFARIOUSNESS.    See  Pleading.    Phacticb. 

NOTICE. 

A  party  interested  in  the  subject-matter  of  a  private  Act  of 
Parliament  will  have  his  rights  affected  by  its  provisions, 
though  it  may  have  been  introduced  and  passed  without 
notice  duly  given  to  him. — Edinburgh  Railway  Company 
V.  WaiLchopCf  p.  710. 

OFFICE.    See  Compensation.    Corporation. 

A.  executed  a  deed,  conveying  and  assigning  his  property  to 
trustees,  for  the  benefit  of  creditors.  The  operative  part 
of  the  deed  was  in  these  words  : — "  All  and  sundry  supe- 
riorities, lands  and  heritages,  debts  heritable  and  moveable, 
and  whole  goods,  gear,  sums  of  money,  and  effects;  and  in 
general  my  whole  means  and  estate,  heritable  and  move- 
able, of  whatever  nature  or  denomination,  or  wherever 
situated,  presently  belonging  to  me."  Held,  that  these 
words  did  not  pass  the  profits  of  a  public  office  at  that  time 
filled  by  the  grantor.  Semble,  that  the  profits  of  a  public 
office  cannot  be  assigned  for  the  benefit  of  creditors. — Hill 
V.  Pauly  p.  295. 

PARTNERSHIP. 

A  partnership  composed  of  three  persons,  A,y  B.y  and  C, 
gave  a  joint  and  several  bond  to  a  bank,  to  cover  advances 
to  be  made  to  them  by  the  bank  on  a  cash  credit ;  and  in 
that  bond,  two  estates  held  by  A.  were  specially  named  as 
part  securities  for  these  advances :  A.  died.  Held,  that 
by  his  death  the  partnership  was  dissolved,  and  the  security, 
so  far  as  his  estates  were  concerned,  was  no  further  con- 
tinued ;  no  arrangement  between  the  surviving  partners,  or 
between  them  and  the  bank,  for  the  purpose  of  settling  the 
general  accountSi  being  capable  of  affecting  that  security. 
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After  tbe  death  of  A.  the  bank  continued  as  before  its  deal- 
ings with  the  partnership*  then  constituted  bj  B.  and  C. ; 
and  at  a  certain  period,  payments  made  to  the  bank  en- 
tirely balanced  the  debt  due  to  it  at  the  time  ofA.^s  death. 
Held,  that  the  separate  liability  of  A*s  estates  was  thereby 
discharged. 

B.f  the  son  and  heir  of  A^  within  one  year  after  his  Other's 
death,  gave  to  the  bank  a  heritable  bond  over  his  father's 
estates,  for  securing  payment  of  advances  to  be  made  by 
the  bank.  Held,  that  this  was  a  bond  for  his  own  and  not 
for  his  father's  debts,  and  was  consequently  void  under  the 
Scotch  Act  of  1661,  as  a  bond  granted  by  the  heir  within 
one  year  of  the  ancestor's  death. — Bank  of  Scotland  v. 
Chrigtie^  p.  214. 

PATENT.    See  Aorebmbnt. 

It  is  essential  to  the  validity  of  a  Scotch  patent  that  the  ma- 
chinery or  improvement  for  which  it  is  granted  should  be 
new,  in  England  as  well  as  in  Scotland*  Accordingly, 
evidence  of  the  use  of  an  invention  in  England  previous  to 
the  date  of  a  patent  for  it  in  ScoHandy  is  admissible,  and 
sufficient  to  make  the  patent  void. — Brown  v.  AnnandaJe, 
p.  437. 

N.  obtained  a  patent  for  the  application  of  the  principle  of 
smelting  iron  by  the  use  of  heated  air  applied  to  furnaces. 
B*  obtained  a  license  from  him  to  use  this  process,  on  the 
payment  of  1  s.  per  ton  on  the  iron  thus  smelted.  Disputes 
and  then  litigation,  arose  between  them,  and  it  was  agreed 
by  an  instrument  in  writing,  dated  11th  November  1833 
(which  recited  the  previous  circumstances),  that  both  par- 
ties should  withdraw  their  law  processes ;  that, — **  in  con- 
sideration of  the  present  payment  of  400  /.  to  be  accepted 
by  N.  in  full  of  1  s.  per  ton  on  the  whole  iron  smelted  fnm 
the  erection  of  B.'s  works  up  to  the  11th  day  of  November 
current,  and  in  consideration  of  the  payment  of  1 «.  per  ton 
upon  the  whole  iron  which  shall  be  smelted  from  the  11th 
of  November  current  till  the  expiry  of  the  letters  patent,  by 
the  use  of  heated  air  in  any  of  the  modes  heretofore  ap- 
plied, or  in  any  other  mode  falling  under  the  said  patent,*^ 
— J\r.  should  grant  to  ^.  a  license,  which  further  on  in  the 
agreement  was  described  to  relate  to  ^  the  application  or 
use  of  heated  air  in  any  of  the  modes  heretofore  practised 
at  B*3  works,  or  in  any  other  mode  falling  under  the  de- 
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scription  in  the  said  patent,  or  in  the  specification  thereof.'' 
N.  afterwards  instituted  a  suit  to  compel  S.  to  perform 
this  agreement  S,  instituted  a  cross  suit  to  suspend  i^^.'s 
proceedings,  on  the  ground  that  the  process  of  smelting 
by  heated  air  used  at  i^.'s  works  did  not  fall  within  the 
patent  Held  by  the  Lords,  affirming  the  decree  of  the 
Court  of  Session,  that,  after  this  agreement,  B,  could  not 
set  up  such  a  defence  to  the  claim  of  N* — Baird  v.  Netl- 
son,  p.  726. 

PEERAGE.    See  Evidencb. 

It  is  now  settled  law  that  a  sitting  in  Parliament  in  pursuance 
of  a  special  writ  of  summons,  constitutes,  in  the  absence  of 
a  patent,  a  dignity  descendible  to  the  heirs  general  of  the 
body  ;  and  that,  in  claims  to  ancient  dignities,  a  summons 
and  a  sitting  in  Parliament  are  required  to  be  proved. — 
Hastings  Peerage^  p.  144. 

The  usual  evidence  of  a  writ  of  summons,  is  the  enrolment ; 
and,  of  a  sitting,  is  the  Parliament  roll  or  journals  of  the 
time.— W.  ibid. 

Where  the  writs  of  summons  or  inrolments  and  the  journals 
of  remote  times  are  wanting,  a  memorandum,  entered  on  a 
Parliament  roll,  of  a  grant  to  the  King  in  his  Parliament, 
by  certain  persons  named  "  et  cateri  magnates  et  proceres 
tunc  in  Parliamento  existentes"  is  sufficient  evidence  that 
a  person  named  therein  sat  as  a  Lord  of  Parliament, 
although  there  was  no  proof  that  he  was  summoned  to  that 
particular  Parliament — Id.  ibid. 

Instruments  purporting  to  be  the  acts  of  Peers,  but  not  acts 
done  in  Parliament,  and  not  necessarily  the  acts  of  Peers 
of  Parliament,  are  not  evidence  that  a  person  named  in 
them  ever  sat  in  Parliament,  although  he  was  certainly 
summoned. — Hastings  Peerage,  p.  144. 

In  a  claim  to  an  ancient  Barony,  it  was  proved  that  Henry 
de  JET.  was  summoned  by  special  writ  to  Parliament,  in 
the  49th  H,  3  ;  but  there  was  no  proof  that  he  ever  sat, 
there  being  no  rolb  or  joumab  of  that  period.  His  son 
and  heir  John  de  H,  sat  in  the  Parliament  of  18  JEdw,  I ; 
but  there  was  no  proof  that  he  was  summoned  to  that 
Parliament,  there  being  no  writs  of  summons  or  enrolments 
of  them  extant  from  49  IT.  3  to  23  Edn).  1.  To  the 
Parliament  of  23  JEdw.  1,  and  to  several  subsequent  Par- 
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employers  during  the  time  of  his  agency,  but  not  in  pur* 
Buance  of  the  particular  agency  disclosed  to  the  surety  by 
the  specified  conditions  in  the  bond,  were  not  covered  by 
the  suret3r's  obligation  '^  that  during  the  whole  time  the 
said  J.  D,  B.  (the  agent)  shall  continue  to  act  as  agent 
foresaid,  in  consequence  of  the  above-recited  agreement, 
he  shall  well  and  truly  account  for  and  pay  to  us  (the 
employers)  all  sums  of  money  received  by  him  on  our 
account" — Napier  v.  Bruce^  p.  471. 

PRIVATE  ACT.    See  Act  of  Parliament.    Jurisdiction,  5. 

Waiver  of  Right. 
RAILWAY. 

A  private  Act  of  Parliament  made  for  the  construction  of 
a  railway  gave  to  TF.,  a  landed  proprietor,  through  whose 
land  the  railway  was  to  pass,  ^'the  sum  of  one  halfpenny 
per  ton  upon  all  goods  and  articles  upon  which  a  tonnage 
duty  is  charged  or  chargeable  in  virtue  of  this  Act*'  The 
section  which  empowered  the  railway  company  to  levy  a 
tonnage  duty  contained  this  clause :  ^  For  every  carriage 
conveying  passengers,  or  goods  or  parceb  not  exceeding 
five  cwt."  a  sum  named.  There  were  other  clauses  fixing 
the  duty  payable  for  goods,  but  there  was  no  other  which 
referred  to  passengers.  Held,  affirming  the  decree  of  the 
*  Court  of  Session,  that  the  company  was  empowered  to  levy ' 
a  tonnage  duty  on  carriages  according  to  their  weight,  when 
containing  passengers  ;  and  that  the  sum  to  be  paid  to  W» 
must  be  calculated  on  the  tonnage  so  levied. 
W,  had  for  some  years  received  money  on  the  tonnage  levied 
on  goods  and  parcels  alone.  Held  that  this  did  not  pre- 
vent him  from  afterwards  claiming  payment  on  the  tonnage 
duty  on  passengers. — iLdinbtirgh  Railway  Company  v. 
Wavchopej  p.  710. 

RESIDUARY  LEGATEES.     5^e  Accounts,  2.   Annuftants. 
SECURITIES. 

The  employment  of  a  barrister  as  confidential  legal  adviser 
disables  him  from  purchasing  for  his  own  benefit  charges 
on  his  client's  estates,  without  his  permission:  and  al- 
though the  confidential  employment  ceases,  the  disability 
continues  as  long  as  the  reasons  on  which  it  is  founded 
continue  to  operate. 

C.,  a  barrister,  who  had  been  for  several  years  the  confidential 
and  advising  counsel  to  P.,  and  had,  by  reason  of  that 
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The  law  of  the  domicile  of  a  deceased  person  governs  the 
succession  to  his  personal  estate,  wherever  situated;  but 
the  estate  itself  must  be  administered  in  the  country  in 
which  possession  is  taken  of  it  under  lawful  authority. — 
Id,  ibid. 

The  Courts  in  Scotland  have  no  power  to  appoint  persons  to 
administer  property  in  England^  that  power  being  exclu- 
sively vested  in  the  English  Ecclesiastical  Courts ;  and  of 
that  the  Scotch  Courts  are  bound  to  take  notice. — Id. 
ibid, 

PLEADING.     See  Heir  of  Entail.     Trust,  1. 

It  is  difficult  to  lay  down  rules  as  to  multifariousness  appli- 
cable to  all  cases  ;  but  if  a  case  is  an  entire  case  as  against 
one  defendant,  an  objection  for  multifariousness  cannot  be 
made  by  another  defendant,  who  is  connected  only  with 
some  portion  of  the  whole  case. — Parr  v.  The  Attorney' 
generaly  p.  409. 

PRACTICE.    See  Costs.    Heir  of  Entail.    Trust,  1. 

1.  Matter  not  printed  in  the  papers  cannot  be  made  the  subject 
of  argument  before  the  House.— Jkf*  Caw  v.  O^FerraXU 
p.  80. 

2.  The  House,  in  remitting  a  cause  to  the  Court  below  to  carry 
its  directions  into  effect,  will,  where  necessary,  not  merely 

declare  the  principle  of  its  order,  but  state  those  directions 
fully  on  the  face  of  the  order. — Id,  ibid. 

3.  On  a  bill  to  carry  the  trusts  of  a  will  into  effect,  two  ques- 
tions were  raised :  one  of  law,  on  the  construction  of  the 
will ;  the  other  of  fact,  as  to  the  plaintifTs  legitimacy,  to 
be  ascertained  by  the  trial  of  an  issue.  Held,  that  the 
Judge  exercised  a  sound  discretion  in  directing  the  issue 
first,  and  declining  to  decide  the  question  of  law  until  the 
plaintiff  established  his  right  to  ask  for  that  decision,  by 
showing  that  he  filled  the  character  he  had  assumed* 
(Qiuercy  whether  Lord  Eldon  meant  what  is  ascribed  to 
him,  as  approving  the  contrary  practice,  in  Gordon  v. 
Gordon,  3  Sw.  468. — Malone  v.  Moloney  p.  179. 

4.  Where  a  plaintiff  claimed  as  heir  male  of  R,  Jf.,  stating 
in  his  bill  that  he  was  R,  M,*b  eldest  son,  bom  after  his 
marriage  with  plaintiff's  mother,  and  naming  a  specific 
date  of  the  marriage ;  Held,  1st.  That  the  question  of 
plaintifi^s  legitimacy  would  be  satisfactorily  determined 
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SUBSTITUTE.    See  Trust.    JvitisDicnoN. 
SURETY.    See  Phikcipal  akd  Susett. 
TONNAGE  DUES. 

A  private  Act  of  Parliament  made  for  the  constroction  of 
a  railway  gave  to  W^  a  landed  proprietor,  throng  wboM 
land  the  railway  was  to  pass,  ^  the  sum  of  one  halfpennj 
per  ton  npon  all  goods  and  articles  upon  which  a  tonnage 
duty  is  charged    or  chargeable  in  virtue  of  this  Act." 
The  section  which  empowered  the  railway  company  to 
levy  a  tonnage  duty  contained  this  clause:  ^For  every 
carriage  conveying  passengers,  or  goods  or  parcels  not 
exceeding  5   cwt"   u  sum   named.      There  were  other 
clauses  fixing  the  duty  payable  for  goods,  but  there  was 
no  other  which  referred  to  passengers.     Held,  affirming 
the  decree  of  the  Court  of  Session,  that  the  company  was 
empowered  to  levy  a  tonnage  duty  on  carriages  according 
to  their  weight,  when  containing  passengers ;  and  that  the 
sum  to  be  paid  to  W,  must  be  calculated  on  the  tonnage 
so  levied. 

W*  had  for  some  years  received  money  on  the  tonnage  levied 
on  goods  and  parceb  alone.  Held  that  this  did  not  pre- 
vent him  from  afterwards  claiming  payment  on  the  ton- 
nage duty  on  passengers. — Edinburgh  RaUway  Company 
V.  Watichope^  p.  710, 

TRUST. 

1.  A  trust  disposition  and  deed  of  settlement  conveyed  gene- 
rally the  truster's  whole  heritage  to  trustees,  containing  no 
precept  of  sasine,  but  surrogating  the  trustees  in  place  of 
the  truster,  and  binding  him  and  his  heirs  to  complete 
titles  and  convey  to  the  trustees :  he  reserving  to  himself 
power  to  execute  entails  of  parts  of  his  fee-simple  lands, 
declaring  them  to  be  suspended  during  the  continuance  of 
the  trust,  except  as  to  rights  of  patronage ;  and  he  executed 
such  entails  with  precepts  of  sasine.  After  his  death,  the 
trustees  named  in  the  deed  having  declined  to  accept  the 
trusts,  the  first  heiress  of  entail  made  up  titles,  and  was 
duly  infeft  heiress  of  entail.  Trustees  afterwards  appointed 
by  the  Court,  with  her  consent,  and  with  all  the  powers 
given  to  those  who  declined  to  act,  raised  an  action  of 
constitution  and  declarator  against  the  heiress  of  line,  and 
called  the  heiress  of  entail  as  defender. 

Held  by  the  Lords  (aflSnning  the  decre   of  the  Court  of  Ses- 


INDEX.  825 

8.  It  is  desirable  that  Courts  of  Equity  should  have  more 
power  to  compel  a  plaintiff,  on  dismissing  his  bill,  to  do 
justice  to  a  defendant;  but  in  this  case  justice  did  not 
require,  nor  would  it  be  for  the  Appellant's  benefit,  that 
the  relief  he  asked  should  be  granted ;  nor  could  such 
relief,  if  just  and  beneficial,  be  given  by  the  decree  of 
dismissal,  but  should  be  on  special  application. — Haig  v. 
Hainan,  p.  321. 

9.  The  mere  propriety  of  a  former  decree  cannot  be  ques- 
tioned by  bill  of  review ;  it  is  only  where  there  is  error 
on  the  face  of  it  that  such  a  bill  can  be  sustained. — Id, 
ibid, 

10.  Courts  of  Equity  do  not  decree  specific  performance  of 
incomplete  gifts. — Callaglian  v.  Callagkan,  p.  374. 

1 1 .  Inadequacy  of  value  is  not  an  objection  to  decreeing  spe- 
cific performance,  unless  the  inadequacy  is  so  great  as  to 
prove  fraud,  or  that  the  parties  could  not  have  intended  to 
execute  the  contract. — Id,  ibid. 

12.  Where  there  are  a  cause  and  a  cross  cause,  and  the  decree 
in  the  cause  only  is  appealed  from,  the  cross  cause  is  in  no 
respect  before  the  House. — Id,  ibid, 

13.  It  is  difficult  to  lay  down  rules  as  to  multifariousness 
applicable  to  all  cases ;  but  if  a  case  is  an  entire  case  as 
against  one  defendant,  an  objection  for  multifariousness 
cannot  be  made  by  another  defendant,  who  is  connected 
only  with  some  portion  of  the  whole  case. — Parr  v.  The 
Attorney-generaly  p.  409. 

14.  The  House  of  Lords  will  not  hear  an  appeal  against  any 
decree  or  order  of  any  branch  of  the  Court  6f  Chancery, 
unless  it  has  been  inrolled. — Andremes  v.  Walton^  p.  467. 

15.  Where  an  appeal  against  a  decree  and  orders  came  to  be 
heard,  and  the  Respondent's  counsel  took  a  preliminary 
objection  that  they  were  not  inrolled,  the  House,  under 
certain  circumstances,  has  allowed  the  appeal  to  stand  over 
for  that  purpose,  without  ordering  the  Appellant  to  pay 
the  costs  of  the  day. — Andrewes  v.  Walton,  p.  457. 

1 6.  The  first  decree  in  certain  suits  which  hiid  been  in  exist- 
ence for  some  years,  was  made  in  the  year  1813  :  the  liti- 
gation went  on,  upon  the  footing  of  that  decree,  between 
the  parties  and  others  interested  in  the  same  transactions, 
until  1838,  when  a  decretal  order  for  the  revival  and  execu- 
tion of  all  former  decrees  and  orders,  was  made.    These 

VOL.  VIII.  3  I       • 
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agent  they  would  be  liable  for  his  defaalts  as  agent,  and 
not  as  co-trustee,  in  tbe  same  way  that  they  would  be 
liable  for  the  defaults  of  any  other  person  whom  they 
might  appoint  to  the  office.  The  principle  of  the  rule  is 
the  same  in  Scotland  as  in  England, 

The  mere  fact  of  trustees  allowing  balances  to  remain  against 
their  factor  at  the  annual  settlement  of  his  accounts,  where 
it  is  impossible  to  include  his  whole  receipts  and  payments 
for  the  year,  is  not  a  breach  of  trust,  or  such  culpable 
negligence  as  would  make  them  liable  for  the  ultimate 
balances  due  from  him  to  the  trust :  Secus^  if  they  assented 
to  his  contrivances  to  retain  larger  balances  than  were 
necessary  for  the  management  of  the  trust. 

A  trustee  does  not,  by  being  cashier  to  the  trust-estate,  incur 
any  additional  liability  in  respect  of  its  management 
beyond  what  he  was  subject  to  as  trustee. 

The  rule  of  the  Courts  in  Englandy  preventing  trustees  from 
having  any  office  with  profit  under  the  trust,  or  any  remu- 
neration for  their  trouble,  beyond  what  the  tmst^eed 
allows  them,  is  so  beneficial,  that  a  different  rule  ought  not 
to  be  sanctioned  in  Scotland,  {QumrCj  whether  the  con- 
trary practice  there  is  not  assumed,  rather  than  decided,  to 
be  legal).— i3bm«  v.  Pringlcy  p.  264. 

2.  N,  A,  made  a  will,  with  certain  trusts  relating  to  his  real 
and  personal  estate,  and  appointed  trustees  to  carry  them 
into  execution.  One  of  these  trusts  was  for  the  payment 
of  provisions  of  2,500 1,  for  the  younger  children,  and  of  600/. 
for  the  eldest  daughter,  R,  A.  B.  was  one  of  the  execu- 
tors and  trustees  under  the  will.  An  Act  of  Parliament 
was  obtained  to  carry  some  of  the  trusts  of  this  will  into 
execution ;  and  under  this  Act,  lands  devised  by  N,  A, 
were  sold.  The  trustee  under  the  Act  was  W,  L.  On  a 
bill  filed  against  him  by  the  legatee  of  the  2,600  /.,  he 
sought  to  take  advantage  of  the  payment  by  him  of  that 
sum  to  JR.A.B.  Held,  that  R.A.B.'b  receipt  was  no 
discharge  of  W,  X.'s  liability,  as  by  the  terms  of  the  Act 
he  was  absolutely  bound  to  pay  the  debts  and  discharge 
the  children's  portions  ;  and  it  was  not  set  up  in  the 
answer,  nor  proved,  that  JR,  A.  B.  had  specifically  re- 
ceived this  money  as  trustee  for  his  daughter. — Lawrence 
V.  Blake  J  p.  604. 
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2.  Length  of  time  is  no  bar  to  a  claim  to  a  dignity ;  yet  the 
absence  of  assertion  of  right  by  many  persons  may  raise  a 
presumption  against  their  descendants,  unless  satisfactorily 
accounted  for. — Hastings  Peerage^  p.  144. 

3.  Under  the  Act  2  &  8  TF*.  4,  c.  7 1 ,  ss.  8  &  4,  a  party  is  prescrip- 
tively  entitled  to  the  access  and  use  of  light,  if  his  enjoy- 
ment thereof  commenced  20  years  next  before  the  bringing 
of  an  action  in  which  the  right  is  contested ;  provided  such 
enjoyment  has  not  at  any  time  been  interrupted,  and  the 
interruption  acquiesced  in  for  a  whole  year. 

Accordingly,  where  A*  had  the  free  access  of  light  and  air 
through  a  window  of  his  house  for  1 9  years  and  830  days, 
and  B.  then  raised  a  wall  which  obstructed  the  light,  and 
the  obstruction  was  submitted  to  only  for  35  days,  when  A. 
brought  an  action  to  remove  it, — Held,  that  the  right  of 
action  was  complete  ;  that  the  20  years'  enjoyment  was  to 
be  reckoned  from  the  commencement  of  the  enjoyment  to 
the  time  of  bringing  the  action  ;  and  that  an  interruption 
of  the  enjoyment,  in  whatever  period  of  the  20  years  it  may 
happen,  cannot  be  deemed  an  interruption  within  the 
meaning  of  the  Act,  unless  it  is  acquiesced  in  for  a  whole 
year. — Flight  v.  Thomasy  p.  281. 

•PRINCIPAL  AND  AGENT.    See  Bahristeb  and  Cu^kt. 
Landlord  and  Tenant. 

The  appointment  by  trustees  of  one  of  their  number  to  be 
factor  to  the  trust  estates,  would  not  of  itself  make  them 
liable  for  his  defaults ;  but  by  so  making  him  their  agent 
they  would  be  liable  for  his  defaults  as  agent,  and  not  as 
co*trustee,  in  the  same  way  that  they  would  be  liable  for 
the  defaults  of  any  other  person  whom  they  might  appoint 
to  the  office.  The  principle  of  the  rule  is  the  same  in 
Scotland  as  in  England. — Home  v.  PringUj  p.  264. 

PRINCIPAL  AND  SURETY. 

In  construing  an  agreement  in  the  form  of  a  bond,  in  which 
a  surety  became  liable  for  the  due  fulfilment  of  an  agent's 
duties  therein  particularly  enumerated,  a  general  clause  in 
the  obligatory  part  of  the  bond  must  be  interpreted  strictly, 
and  controlled  by  reference  to  the  prior  clauses  specifying 
the  extent  of  the  agency. 

Held  accordingly  (affirming  the  judgment  of  the  Court  of 
Session),  that  monies  received  by  an  agent  on  account  of  his 
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employers  during  the  time  of  his  agency,  bot  not  in  pni 
aoance  of  the  particular  agency  diacloeed  to  the  surely  b 
the  specified  conditions  in  the  bond,  were  not  covered  b; 
the  Burets  obligation  "  that  during  the  whole  time  th 
said  J.  D.  a.  (the  t^ent)  shall  continue  to  act  as  agen 
foresaid,  in  consequence  of  the  aboverecited  agreemeni 
he  shall  well  and  truly  account  for  and  pay  to  us  (thi 
employers)  all  sums  of  money  received  by  him  on  oa 
accounL" — Napio"  v.  Bruce,  p.  471. 
PRIVATE  ACT.    See  Act  or  Puluamsht.    JcusDicnoii,  5 

WaIVBB   of   RlQBT. 

RAILWAY. 

A  private  Act  of  Parliament  made  for  the  construction  o 
a  railway  gave  to  W^  a  landed  proprietor,  throogfa  whoa 
land  the  railway  was  to  pass,  "the  sum  of  one  halfpenn; 
per  ton  npon  all  goods  and  articles  upon  which  a  tonnag 
duty  is  charged  or  chargeable  in  virtue  of  this  AcL"  Th< 
section  which  empowered  the  railway  company  to  levy  i 
tonnage  duty  contained  this  clause :  "  For  every  carriag 
convoying  passengers,  or  goods  or  parcels  not  exceedinj 
five  cwt."  a  sum  named.  There  were  other  clansu  fixiiq 
'  _:^  the  duty  payable  for  goods,  but  there  waa  no  other  whici 
referred  to  passengers.     Held,  affinning  the  decree  of  th 

'     Court  of  Session,  that  the  company  was  empowered  to  lev; 
a  tonnage  duty  on  carriages  according  to  their  weight,  whei 
coutaining  passengers ;  and  that  the  sum  to  be  paid  to  W 
must  be  calculated  on  the  tonnage  so  levied. 
W.  had  for  some  years  received  money  on  the  tonn^e  levio 
on  goods  and  parcels  alone.    Held  that  thb  did  not  pre 
vent  him  from  afterwards  claiming  payment  on  the  tonnag 
duty  on  passengers.— £iftnfrun;A  Railway   Compaxtf  \ 
WoMchope,  p.  710. 
RESIDUARY  LEGATEES.    iS«  Accoxjhts,  2.   AN»rrr*Hra 
SECURITIES. 

The  employment  of  a  barrister  as  confidential  legal  advise 
disables  him  from  purchasing  for  his  own  benefit  charge 
on  his  client's  estates,  without  his  pennisBion:  and  al 
though  the  confidential  employment  ceases,  the  disabilit; 
continues  as  long  as  the  reasons  on  which  it  is  ibondet 
continue  to  operate. 

C,  a  barrister,  who  had  been  for  several  years  the  confidentle 
and  advising  counsel  lo  P^  and  had,  by  reason  of  lbs 
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relation,  acquired  an  intimate  knowledge  of  his  property 
and  liabilities,  and  was  particularly  consulted  as  to  a  com- 
promise of  securities  given  by  P.  for  a  debt  which  C.  con- 
sidered not  to  be  recoverable  to  the  full  amount,  purchased 
these  securities  for  less  than  their  nominal  amount,  without 
notice  to  P.,  after  he  had  ceased  to  bo  his  counsel.  Held, 
that  C/s  purchase,  while  the  compromise  proposed  by  P. 
was  feasible,  was  in  trust  for  P, ;  and  that  he  was  entitled 
only  to  the  sum  he  had  paid,  with  interest  according  to  the 
course  of  the  Court. — Carter  v.  Palmer j  p.  667. 

SESSION,  COURT  OF.    See  Jurisdiction. 

SETTLEMENT.    See  Dower.     Distributions. 

A  husband,  by  post-nuptial  contract,  after  granting  an  an- 
nuity to  his  wife,  bound  himself  his  heirs  and  executors, 
to  pay  her,  or  any  person  appointed  by  her,  in  writing, 
during  her  life,  with  or  without  the  husband's  consent, 
and  whether  she  should  survive  or  predecease  him,  and 
have  issue  or  not,  the  sum  of  8,000/.,  or  other  lesser  sum, 
as  she  should  direct,  at  the  first  term  of  Whitsundat/  or 
Martinmas  next  after  the  husband's  death,  in  case  he 
should  survive  or  predecease  her  without  leaving  issue  of 
the  marriage,  or  at  the  first  of  those  terms  after  failure  'of 
the  issue,  in  case  she  should  survive  leaving  issue  of  thie 
marriage,  or  at  any  of  the  said  terms  after  any  of  these 
events ;  so  that  no  part  of  the  said  sum  should  be  raised 
during  the  life  of  the  husband,  or  the  joint  existence  of 
the  wife  and  the  issue  of  the  marriage :  with  proviso,  that 
in  case  the  wife  should  survive  the  husband  and  the  issue 
of  the  marriage,  and  recover  payment  of  the  said  sum  or 
any  part  of  it,  her  annuity  should  sufier  restriction  equal 
to  the  interest  of  the  sum  recovered.  The  wife  survived 
the  husband,  and  died  without  having  had  issue,  and 
without  recovering  or  disposing  of  any  part  of  the 
8,000/. 

Held  by  the  Lords  (reversing  the  judgment  of  the  Court  of 
Session),  that,  in  the  event  which  happened,  the  8,000  /. 
belonged  to  the  wife 's  estate,  and  her  personal  represen- 
tative was  entitled  to  it  from  the  husband's  estate. — Dill 
V.  Haddington^  p.  168. 

SPECIFIC  PERFORMANCE.    See  Agreement,  2.    Prac- 
TicE,  9,  10,  11.    Vendor  and  Purchaser. 

3  K  2 


SSO  INDEX. 

SUBSTITUTE.  See  Tbust.  Jdkisbici 
SURETY.  See  Pbincipal  and  Sukfit. 
TONNAGE  DUES. 

A  private  Act  of  Parliament  made 
a  railway  gave  to  W,,  a  landed  pro 
land  the  railway  was  to  pass,  "  the 
per  ton  upon  all  goods  and  articles 
duty  19  charged  or  chargeable  ii 
The  section  which  empowered  thi 
levy  a  tonnage  doty  contained  th 
carriage  conveying  passengers,  or 
exceeding  5  cwt."  u  sum  named 
clanses  fixing  the  duty  payable  Sat 
no  other  which  referred  to  passenj 
the  decree  of  the  Court  of  Session, 
empowered  to  levy  a  tonnage  duty  < 
to  their  weight,  when  containing  pa 
sum  to  be  paid  to  W.  must  be  calc 
so  levied. 

W.  bad  for  some  years  received  mone 

on  goods  and  parcels  alone.     Held 

.        vent  him  from  afterwards  claiming 

nage  duty  on  passengers. — Ediabw 

V,  Wetuchopt,  p.  710. 

TRUST. 

1.  A  trust  disposition  and  deed  of  sett! 
rally  the  truster's  whole  heritage  to 
precept  of  sasine,  but  surrogating  tl 
the  truster,  and  binding  him  and 
titles  and  convey  to  the  trustees :  hi 
power  to  execute  entaib  of  parts  ( 
declaring  them  to  be  suspended  dur 
the  trust,  except  as  to  rights  of  petroi 
Euch  entails  with  precepts  of  sasine. 
trustees  named  in  the  deed  having  d 
trusts,  the  first  heiress  of  entail  mi 
duly  infeft  heiress  of  entail.  Trustee 
by  the  Court,  with  her  consent,  am 
given  to  those  who  declined  to  act 
constitution  and  declarator  against  tl 
called  the  heiress  of  entail  as  defend< 
Held  by  the  Lords  (affirming  the  decn 
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8ion)i  that  it  was  not  competent  for  the  heiress  of  entaO 
to  oppose  the  completion  of  feudal  titles,  by  the  trustees, 
to  the  whole  of  the  lands  comprised  in  the  trust  disposi- 
tion ;  and  that  they  (provided  they  were  duly  appointed) 
were  entitled  to  a  conveyance  of  the  whole  lands,  accord- 
ing to  the  intent  of  the  trust  disposition,  but  without  pre- 
judice  to  the  rights  of  any  party  to  the  lands. — Preston  v. 
Melville^  p.  16. 

Estates  in  Scotland  were  conveyed  by  trust  disposition  to 
three  trustees,  to  collect  and  apply  the  rents  as  therein 
mentioned,  with  100  /.  a  year  for  their  trouble,  besides  all 
the  necessary  expenses  of  managing  the  estates ;  and  with 
power  to  appoint  and  remove  factors,  pay  their  salaries, 
and  settle  their  accounts  annually ;  and,  within  six  months 
after  clearance  with  the  factors,  to  get  their  own  accounts 
approved  by  an  accountant,  whose  approbation  would  be  a 
discharge  to  them;  each  being  liable  only  for  his  own 
actual  intromissions,  and  no  farther  liable  for  the  factors 
than  that  they  should  be  reputed  responsible  at  the  time  of 
their  appointment.  The  trustees  appointed  one  of  them- 
selves to  be  factor,  with  a  salary ;  and  he,  though  of  un- 
doubted responsibility  at  that  time,  afterwards  fell  to  owe 
large  balances,  at  the  annual  settlements  of  accounts; 
whereon  one  of  the  trustees,  who  was  cashier,  urged  him 
to  pay  up ;  but  the  balances  against  him  increasing,  both 
trustees,  after  failing  in  their  exertions  to  obtain  payment, 
revoked  his  appointment  as  factor,  and  he  became  bank- 
rupt, owing  a  large  debt  to  the  trust-estate. 

Held  by  the  Lords  (affirming  decrees  of  the  Court  of  Session 
in  Scotlandy  in  an  action  raised  by  the  first  heir  of  entail, 
to  whom  the  trustees  were  bound  to  account  for  their 
management) : 

1st,  That  the  appointment  of  one  of  the  trustees  to  be 
factor  was  not  of  itself  such  a  breach  of  trust  as  subjected 
the  other  trustees  to  all  the  consequences  resulting  from  it. 

2dly,  That  there  was  not  such  gross  negligence,  in  the 
two  trustees  permitting  the  factor  to  retain  balances,  as  to 
subject  them  to  liability  for  the  ultimate  balance  due  from 
him  to  the  trust-estate. 

The  appointment,  by  trustees,  of  one  of  their  number  to  be 
factor  to  the  trust-estates,  would  not  of  itself  make  them 
liable    for  his  defaults ;   but  by  so   making   him  tl  eir 
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ft  it  jmfvmMf  to  cii'yBdL'  la» 
fer  tfe  j<ar«  »  aot  a  breads  of 

tatfetiwt 
to  l«  omtrhntti  to 
ferthe 

A  tJBKtC  doci  Mtybf 
td^  additHNMl  liabilitf  is 
bcyoml  wfaat  ke  wv  mdjnt  to  m 

Tbe  nde  rjf  dbe  Covfti  in  JBaghmd^ 
nvjflf^  '^"T  ^'^Bto^  villi  profit  uMlcr  tlip 
wiiratioii  fiw  tlietr  troiible,  bejead  wiiat  tihe 
dhiwii  them,  k  00  beneficial,  diat  a  diflferent  rwie  oaear  n^ 
to  be  aanctioiied  in  Seothmd.  (Qm^B^  abetliei  cie  r;»- 
trafj  practiee  tbere  if  not  iiwhiim  d,  father  than  derittt^i.  -u 
i  be  legal).^J7ofiie  t.  Pringle^  p.  264. 

d.  3r»  iL  made  a  will,  with  certain  tmsts  relating 
and  penonal  estate,  and  t4>poiiited 

into  exeentUHL  One  of  these  trusts  was  for  the  paT:ibf!ir 
ofproTisionsof2,500i!.  for  the  yoonger  children,  and  ot'^i]*!  1 
for  the  eldest  dangfater,  IZ.  A.  JB.  was  one  of  the  ex^rx- 
tors  and  tmstees  ander  the  wilL  An  Act  of  Parliaz&fsi: 
was  obtained  to  cany  some  of  the  trusts  of  this  will  zsr:^ 
execatioo ;  and  under  this  Act,  lands  devised  br  3r.  A^ 
were  sold.  The  trustee  under  the  Act  was  W.JL,  On  a 
bill  filed  against  him  bj  the  legatee  of  the  2,500  U  he 
sought  to  take  advantage  of  the  payment  bj  him  of  that 
sum  to  R.A.B.  Held,  that  R.A.Bfs  receipt  was  no 
diftoharge  of  W,  L!%  liability,  as  by  the  terms  of  the  Act 
he  was  absolutely  bound  to  pay  the  debts  and  discharge 
the  children's  portions  ;  and  it  was  not  set  np  in  the 
answer,  nor  proved,  that  i2.  A.  B,  had  specifically  re- 
ceived this  money  as  trustee  for  his  daughter.— Z^irreiure 
V.  Blahe,  p.  604. 
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VENDOR  AND  PURCHASER.    See  Specific  Perfohmance. 
1.  Trustees  for  sale  of  a  manor  described  it  in  advertise- 
ments, and  particulars  and  conditions  of  sale,  as  a  manor 
in  which  the  fines  were  arbitrary ;  adding  that  the  clear 
profits,  on  an  average  of  the  last  eight  years,  had  been 
150/.  a  year ;  and  it  was  one  of  the  conditions  of  sale,  that 
if  there  should  be  any  error  or  misstatement  in  the  par- 
ticulars, the   vendors,  or  purchaser,  as  the  case  might 
happen,  should  pay  or  allow  a  proportionate  value,  accord- 
ing to  the  average  of  the  whole  purchase  money,  as  a 
compensation  either  way.    After  the  sale  it  was  found  that 
by  the  custom  of  the  manor  arbitrary  fines  were  payable 
only  in  alienation,  and  that  on  the  death  of  the  tenant,  his 
customary  heir  paid  upon  admittance  a  small  fixed  sum, 
and  the  widow  was  admitted  to  her  free-bench  without  any 
payment.     It  was  also  found  that  the  clear  profits  ex- 
ceeded 200  /.  a  year.    Held  (reversing  a  decree  made  on 
a  bill  which  was  filed  by  the  purchaser  for  specific  per- 
formance, with  compensation  in  respect  of  the  misstate- 
ment as  to  the  fines),  that  there  was  no  such  misdescription 
of  the  property  as  would  entitle  the  purchaser  to  com- 
pensation, inasmuch  as  the  annual  profits,  which  constituted 
the  substantial  value,  far  exceeded  the  amount  stated.-— 
White  V.  Cuddan,  p.  766. 

Sembley  that  if  there  was  a  substantial  misdescription,  a  Court 
of  Equity  would  not  enforce  against  trustees  specific  per- 
formance with  compensation,  as  being  prejudicial  to  the  ceS' 
tui  qui  trust,  and  incapable  of  being  ascertained.— Z(i.  ilnd. 

The  vendor  and  purchaser  consenting  to  a  specific  perform- 
ance, without  compensation,  the  decree  was  accordingly  so 
varied,  the  purchaser  paying  the  costs  of  the  suit. — Id,  ibid. 

WAIVER  OF  RIGHT. 

W.  had  for  some  years  received  money  on  the  tonnage  levied 
on  goods  and  parcels  alone.  Held,  that  this  did  not 
prevent  him  from  afterwards  claiming  payment  on  the 
tonnage  duty  on  passengers. — Edinburgh  Railway  Com' 
pany  v.  WauclMpe^  p.  710. 
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